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DECISIONS 


CIRCUIT  AND  DISTRICT  COURTS 


UNITED   STATES,  FOR  THE  NINTH  CIRCUIT. 


In  re  Ah  Ping. 


Circuit  Court,  District  of  California. 
March  30,  1885. 

1.  Chinese  Bbbtbiction  Acts — Mbbchants   Tbicporabily  Dbpabtzng.— A 

Chinese  merchant,  residing  and  doing  business  in  the  United  States,  who 
temporarily  departed  therefrom  before  the  passage  of  the  Chinese  restric- 
tion act,  is  entitled  to  re-enter  the  same  without  producing  the  certificate 
required  by  section  six  of  the  act  of  1882,  as  amended  in  1884. 

2.  The   Same — RESTBicnoN  Acts  How  Combxbued. — The  acts  of  congress, 

commonly  called  the  Chinese  restriction  acts,  should  be  so  construed,  if 
possible,  as  not  to  bring  them  into  conflict  with  stipulations  in  the  ti*eaties 
between  the  United  States  and  China. 

Before  Sawyer,  Circuit  Judge,  and  Sarin,  District  Judge. 
ThoB,  D.  Riordan^  for  the  petitioner. 
S.  G.  Hilborn,  United  States  attorney,  contra. 

By  the  Court,  Sawter,  Circuit  Judge.  This  is  an  appeal 
from  the  district  court. 

The  petitioner  is  a  Chinese  subject  of  the  Mongolian  race, 
a  merchant,  not  a  Chinese  laborer,  and  a  member  of  the  old 
and  well  known  firm  of  Hop  Sing  &  Co.,  doing  a  mercantile 
business  in  the  city  and  county  of  San  Francisco,  of  which 
firm  he  has  been  a  member  since  1877.  He  resided  in  the 
United  States,  continuously,  for  the  period  of  eight  years, 
prior  to  1879,  in  which  year  he  departed  from  California, 
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for  the  purpose  of  yisiting  China,  and  retarned  to  the  United 
States  on  November  30,  1881,  before  the  passage  of  the 
original  Chinese  restriction  act.  He  remained  at  San  Fran- 
cisco from  the  last  named  date,  engaged  in  the  business  of 
his  said  firm,  until  February  1,  1882,  when  he  departed  for 
Victoria,  British  Colufnbia,  to,  temporarily,  attend  to  the 
business  of  the  firm,  which  has  a  branch  at  that  place.  .On 
July  19,  1884,  after  the  passage  of  the  Chinese  restriction 
act,  he  departed  from  Victoria,  and  arrived  at  the  port  of 
San  Francisco,  by  sea,  July  23,  1884.  He  did  not  produce 
any  certificate,  of  the  kind  required  by  section  six  of  the 
restriction  act,  as  amended  in  1884,  or  as  required  by  the 
act  of  1882.  The  question  upon  this  state  of  facts  is, 
whether  Ah  Ping  is  entitled  to  land  ?  Or  whether  the  sixth 
section  of  the  restriction  act,  as  amended  by  the  act  of  1884, 
is  applicable  to  a  Chinese  merchant,  one  of  a  firm  residing, 
and  doing  their  principal  business  in  the  United  States, 
who,  temporarily,  departed  therefrom  before  the  passage  of 
said  act,  to  attend  to  a  branch  of  the  firm's  business  in  Brit- 
ish Columbia,  and  who  returned  to  the  United  States  after 
the  passage  of  the  act  ?  I  have  never  had  occasion  before 
to  consider  this  precise  question.  Although  it  may  be  pos- 
sible, it  would  be  impracticable  for  the  petitioner  to  go  to 
China,  and  obtain  the  certificate  required  by  that  section, 
and,  if  the  provisions  of  the  section  are  applicable,  no  other 
evidence  is  admissible.  If  section  six  is  applicable,  then 
the  petitioner  is  not,  otherwise  he  is,  entitled  to  land. 

The  question,  at  issue,  depends  upon  a  construction  of  the 
clause  of  section  six:  *'Every  Chinese  person,  other  than  a 
laborer,  who  may  be  entitled  by  said  treaty,  or  this  act,  to 
come  within  the  United  States,  and  who  shall  be  abouU  to 
come  to  the  United  States,"  shall  obtain  the  permission  of, 
and  be  identified  as  so  entitled,  in  the  mode  provided. 
This,  with  the  clause  in  the  same  section,  making  the  cer- 
tificate the  sole  evidence  as  to  those  to  whom  it  is  applicable, 
is  the  only  provision,  either  in  the  treaties  in  force  or  the 
act,  putting  any  limitation  upon  the  right  of  a  Chinese  mer- 
chant to  come  and  go  of  his  own  free  will,  without  any  lim- 
itation or  legal  obstruction.     The  only  equivocal  words  in 
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the  clause,  taken  literally,  would  seem  to  be,  ''who  shall 
be  about  to  come  to  the  United  States."  Does  this  phrase 
mean  persons  residing,  or  domiciled  abroad,  who  leave 
their  residence,  or  domicile,  ''to  come  to  the  United 
States,"  either  for  travel  or  pleasure,  or  to  take  up  their 
residence  here,  or  for  other  purposes;  or  does  it,  also,  in- 
clude Chinese  subjects  already  domiciled  in  the  United 
States  having  their  residence  and  business  here,  and  who 
left  the  country  temporarily,  before,  or  who  shall  leave  it 
after  the  passage  of  the  act,  for  temporary  purposes,  with 
the  intention  of  returning,  after  the  accomplishment  of  such 
purposes,  to  their  residence  in  the  United  States  ?  We  are 
satisfied, '  upon  the  rules  of  construction  and  principles 
established  by  the  supreme  court  of  the  United  States,  in 
CAewHeongY.  V.  S.  (112  U.  S.,  636),  decided  at  the  present 
term  of  the  court,  that  this  provision  should  be  so  con- 
etrned  as  not  to  embrace  the  latter  class.  To  give  the 
section  any  other  construction,  would  be  to  bring  the  act 
into  direct  conflict  with  the  treaty,  which  the  supreme  court 
sajs  should  not  be  done,  if  such  a  construction  can  be 
avoided.  The  object  of  the  act  is,  undoubtedly,  to  prevent 
the  increase  in  this  country  of  the  number  of  Chinese  la- 
borers, and  this  provision  is  designed  to  furnish  means  for 
readily  identifying  parties  entitled  to  enter  the  United 
States. 

As  to  those  domiciled  in  foreign  countries,  there  is  no 
ready  means  in  this  country  for  theii;  identification.  In  the 
coantries  whence  they  propose  to  come,  the  means  of  ascer- 
taining the  facts  are  at  hand.  Hence  the  provision.  As  to 
those  resident,  or  domiciled  in  this  country,  we  have  our- 
selves the  best  means  of  identification;  while,  as  to  many  of 
them,  even  in  their  native  country,  and  much  less  when  they 
are,  temporarily,  in  other  foreign  countries,  there  is  no 
practicable  means  of  either  identification,  or  for  procuring 
the  certificate  prescribed. . 

The  United  States  statutes  do  not  now,  nor  have  they 
ever,  required,  or  provided  for  the  issue  of  any  certificate 
in  this  country  to  resident  Chinese,  other  than  laborers, 
who  are  about  to  depart,    temporarily,  for  business,  or 
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pleasure,  either  to  Chiua,  or  other  foreiga  countries. 
There  are  many  Chinese  merchants  in  California,  who  have 
been  domiciled  in  the  state  from  twenty  to  thirty-five  years. 
Our  own  means  of  identification  of  such  persons  are,  greatly, 
superior  to  those  of  any  other  country,  even  that  of  their 
nativity.  To  require  such  parties,  every  time  they  go  to 
another  country,  to  perform  the  required  acts  abroad,  would 
be  utterly  impracticable,  and,  practically,  tantamount  to  ai> 
absolute  refusal  to  permit  their  return. 

The  treaty  between  the  United  States  and  China  of  1868, 
commonly  cacUed  the  Burlingame  treaty,  guaranteed  to  Chi- 
nese subjects  the  right,  without  any  conditions,  or  restric- 
tions, to  come,  remain  in,  and  leave  the  United  States,  and 
to  enjoy  all  the  privileges,  immunities  and  exemptions  en- 
joyed by  the  citizens  and  subjects  of  the  most  favored 
nation.  (16  Stat.  740.)  The  treaty  of  November  17,  1880, 
puts  no  limitation  upon  this  right,  and  does  not  authorize 
expressly,  or  by  implication,  any  legislation  of  congress 
putting  any  limitation  upon  the  rights  of  Chinese,  other 
than  "Chinese  laborers."  The  language  of  the  treaty  is: 
' '  The  limitation  or  suspension  shall  be  reasonable  and  shall 
apply  oidy  to  Chinese,  who  may  go  to  the  United  States  as 
laborers,  other  classes  not  being  included  in  the  limitations.^^ 
(22  R.  S.  826.)  On  the  contrary,  articles  2  and  3,  of  the 
latest  treaty,  in  express  terms,  guarantee,  that  all  Chinese 
of  any  class,  "now  either  permanently,  or  temporarily, 
residing  in  the  territory  of  the  United  States,  shall  be 
secured  the  same  rights,  privileges,  immunities,  and  ex- 
emptions, as  are  enjoyed  by  the  citizens  or  subjects  of  the 
most  favored  nation,  and  to  which  they  are  entitled  by  the 
treaty.**  There  is  nothing,  therefore,  in  any  of  the  treaties, 
that,  expressly,  or,  by  implication,  authorizes  congress  to 
put  any  restriction  upon  the  right  to  come  and  go,  of  such 
parties,  while,  in  other  respects  they  are,  expressly,  placed 
upon  the  footing  of  all  other  most  favored  foreigners.  If 
then,  there  is  anything  in  the  restriction  act,  that  puts  a 
limit  upon  these  rights,  such  limitation  is  a  direct  violation 
of  the  express  provisions  of  the  several  treaties  with  China, 
now  in  force.     While  such  a  provision,  in  an  act  of  con- 
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.gress,  woald,  undonbtedlj,  repeal  the  conflictiDg  provisions 
of  the  treaties,  as  we  have  always,  heretofore,  held,  yet, 
under  the  late  decision  of  the  supreme  court,  courts  should, 
if  possible,  so  construe  the  act  of  Congress,  as  not  to  bring 
it  into  conflict  with  treaty  stipulations.  Dpon  the  principles 
established  in  the  case  cited,  we  are  satisfied  that  the  act 
can  be  fairly  construed  so  as  not  to  include  this  case.  Sec- 
tion one  provides,  in  explicit  terms,  the  literal  meaning  of 
which  cannot  well  be  misunderstood,  that  ''during  such 
suspension,  it  shall  not  be  lawful  for  any  Chinese  laborer  to 
'Come  from  any  foreign  port,  or  place,  or,  having  so  come,  to 
remain  in  the  United  States."  And  section  two,  makes  it  an 
offense  for  the  master  of  any  vessel  to  ''knowingly  bring 
within  the  United  States  on  such  vessel,  and  land,  or  attempt 
to  land,  or  permit  to  be  landed,  any  Chinese  laborer  from  any 
foreign  port  or  place."  This  language,  without  the  limita- 
tion put  upon  it  by  the  provisions  of  section  three,  that  it 
shall  not  apply  to  persons  within  the  United  States  at  the 
date  of  the  treaty,  is  as  broad  and  specific  as  it  is  possible 
to  be,  and,  literally,  construed,  includes  every  individual 
laborer  of  the  Chinese  race.  Yet,  the  supreme  court,  after 
quoting  those  provisions  of  sections  one  and  two,  explicitly 
says,  in  substance,  that  if  they  had  stood  alone^  without  the 
limiting  clause  of  section  three,  its  construction  of  tbe  act 
would  be  the  same  as  it  is  now.  The  exact  language  of  the 
court,  speaking  through  Mr.  Justice  Harlan,  is:  '*  If  these 
sections  constituted  the  entire  legislation  in  reference  to  the  coming 
to  this  country  of  Chinese  laborers,  the  court,  under  the  estab- 
lished ndes  for  the  interpretation  of  statutes,  wotdd  hold,  that 
ihey  did  not  apply  to  Chinese  laborers,  who,  by  their  residence 
in  the  United  States,  at  the  date  of  the  last  treaty,  had  acquired 
the  right  to  go  and  come  of  their  oumfree  vnU,  and  to  enjoy  such 
piivileges,  immunities  and  exemptions  as  were  accorded  here  to 
citizens  and  subjects  of  the  most  favored  nation.  For  since  the 
purpose  avowed  in  the  act^  was,  to  faithfully  execute  the 
treaty,  any  interpretation  of  its  provisions  would  be  re- 
jected, which  imputes  to  congress  an  intention  to  disregard 
•  the  plighted  faith  of  the  government,  and,  consequently, 
court  ought,  if  possible,   to  adopt  that  construction 
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which  recognized  and  saved  rights  secured  by  the  treaty. 
The  utmost  that  could  be  said  in  the  case  supposed,  would 
be,  that  there  was  an  apparent  conflict  between  the  mere 
words  of  the  statute  and  the  treaty,  and  that,  by  implication, 
the  latter,  so  far  as  the  people  and  the  courts  of  this  country 
were  concerned,  was  abrogated  in  respect  of  that  class  of 
Chinese  laborers  to  whom  was  secured  the  right  to  go  and 
come  at  pleasure." 

This  language,  it  is  true,  goes  farther  than  was,  abso- 
lutely, necessary  under  the  facts  of  that  case;  but  it  is  the 
deliberate  statement^  that  the  court  would  have  so  held,  had 
the  facts  required  it.  Such  a  deliberate  announcement  made, 
under  the  circumstances  of  the  case,  we  cannot  regard  as  & 
mere  dictum,  or  the  expression  of  the  individual  opinion  of 
the  judge  delivering  the  judgment.  We  look  upon  it  aa 
binding  upon  this  court,  as  a  rule  of  decision.  The  court 
simply  apply  the  universally  recognized  rule,  that  the  repeal 
of  a  statute  or  treaty  by  implication  is  not  favored.  In  this 
case,  the  clause  of  section  six,  under  consideration,  is  less, 
specific,  as  the  words,  '^  who  shall  be  about  to  come  into 
the  United  States,"  are  more  ambiguous,  and  are  fairly 
open  to  the  construction  upon  the  language  itself,  in  view  of 
the  sarrounding  circumstances,  that  the;  are,  only,  applic- 
able to '  those  coming  for  the  first  time,  or  to  persons 
having  no  present  domicile  or  residence  in  the  United 
States,  but  having  their  actual  residence,  or  domicile,  in  a. 
foreign  country,  about  to  come  into  the  United  States, 
either  on  business,  for  travel,  or  as  temporary  or  permanent; 
residents. 

At  the  tune  the  petitioner  left  his  residence  in  San  Fran- 
cisco, for  British  Columbia,  on  the  business  of  his  firm, 
both  under  the  treaties  and  under  the  laws  of  the  United 
States,  then  in  force,  he  had  a  legal  right  to  return,  without 
any  conditions  or  restrictions,  not  applicable  to  subjects  of 
any  other,  or  "the  most  favored  nation."  He  had  no  reason 
to  anticipate  any  change  of  the  law.  At  his  departure  he 
had  a  vested  right  under  the  treaties  and  laws,  then  in  full 
force  to  return.  He  had  a  right  to  rely  on  the  laws  as  they^  • 
then,  were.     If,  by  the  act  in  question,  it  was  intended  to 
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cut  off  his  right  of  return,  then  it  was  the  deliberate  inten- 
tion of  congress  to  violate  the  treaty  and  out  off  a  right 
vested  in  the  petitioner,  both  by  the  toeaties  and  other  laws 
of  the  land.  As  we  have  seen,  the  aot  must^  if  possible,  be 
so  construed  as  not  to  work  this  wrong.  The  supreme  court, 
in  support  of  the  construction  given  to  the  act,  in  the  case 
cited,  further  observes :  "To  these  [reasons]  may  be  added 
the  further  one,  that  courts,  uniformly,  refuse  to  give  to 
statutes  a  retrospective  operation,  whereby  rights  pre- 
viously vested  are  iojuriously  affected,  unless  compelled  to 
do  so  by  language  so  clear,  and  positive,  as  to  leave  no 
room  to  doubt,  that  such  was  the  intention  of  the  legisla- 
ture." To  give  the  construction  insisted  on  by  the  United 
States  attorney,  would  be  to  give  the  act  a  retrospective 
operation,  which  would  injuriously  affect  the  right  of  the 
petitioner  to  return,  vested  under  the  treaties  and  laws 
in  force  at  the  time  of  his  departure  for  temporary  purposes 
to  British  Columbia.  And,  as  we  have  seen,  there  is  less 
ground  for  holding  that  the  petitioner  is  included  within 
the  purview  of  the  act,  than  in  the  case  decided  by  the  su- 
preme court,  upon  the  hypothesis  assumed  in  the  paragraphs 
quoted  from  the  decision. 

The  following  language  of  the  supreme  court  in  Chew 
Heong's  case  is,  equally,  applicable  to  the  petitioner  in  this 
case.  **It  is  also  said,  in  support  of  the  judgment,  that  the 
sixth  section  is  significant,  in  that  it  prescribes  the  mode 
for  the  coming  to  this  country  of  Chinese  persons,  'other 
than  a  laborer  who  may  be  entitled  by  said  treaty  and  this 
act  to  come  within  the  United  States,'  hit  faiis  to  provide  the 
means  for  the  return  and  identification  of  Chinese  laborers,  who 
were  entitled  by  the  treaty  to  return,  but  who  were  out  of  the 
country  when  the  act  of  congress  was  passed.  But  this  argu- 
ment, like  the  one  just  alluded  to,  only  proves  that  covgress, 
while  making  provision  for  the  coming  of  persons,  wlw  were 
entitled  to  come,  other  than  laborers,  omitted  to  malce  fecial 
provision  in  reference  to  the  latter,  and,  consequently,  left  them 
to  stand  upon  their  rights  as  secured  by  the  treaty,  and  if  their 
right  to  enter  the  United  States  uxxs  questioned,  to  prove  in  some 
way,  consistent  xoith  the  general  principles  of  lata,  that  they  be-- 
longed  to  the  class  entitled  to  go  and  come.'^ 
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With  as  good  reason  may  it  be  said,  that,  congress,  while 
providing  for  the  case  of  Chinese,  other  than  laborers,  dom- 
iciled in  foreign  couuiries,  not  residents  of  the  United 
States,  temporarily  absent  on  business  or  pleasare,  ''who 
shall  be  about  to  come  to  the  United  States,"  ''omitted  to 
make  any  special  provision  in  reference  to"  Chinese  resi- 
dents of  the  United  States,  temporarily,  absent,  with  a  right 
to  return,  at  the  date  of  the  passage  of  the  act,  or  who  after 
the  passage  of  the  act»  temporarily,  leave  the  United  States 
for  foreign  countries  on  business  or  pleasure,  "and,  conse- 
quently, left  them  to  stand  upon  their  rights  as  secured  by 
the  treaty,  and,  if  their  right  to  enter  the  United  States  was 
questionedi  to  prove  in  some  way  consistent  with  the  gen- 
eral principles  of  law,  that  they  belonged  to  the  class  entitled 
to  go  and  come." 

If  we  have  interpreted  the  principles  established  by  the 
supreme  court  aright,  the  result  is,  that  section  6  of  the 
restriction  act,  is  not  applicable  to  Chinese  subjects,  resi- 
dents of  the  United  States,  who  left  the  United  States,  for 
foreign  countries  for  temporary  purposes,  intending  to  re- 
turn, before  the  passage  of  the  amendatory  restriction  act, 
having  a  right  to  return  at  the  time  of  their  departure,  and, 
who  did  not  return  till  after  the  pass'kge  of  the  act;  nor  to 
Chinese  sabjects,  residents  of  the  United  States,  departing 
for  temporary  purposes  of  business,  or  pleasure,  since  the 
passage  of  the  act.  This  is  the  construction  acted  upon  by 
the  executive  department  of  the  government,  and,  we  think, 
is  fully  justified  in  these  particulars,  by  the  decision  of  the 
supreme  coart. 

It  results  that  the  judgment  of  the  district  court  must  be 
reversed,  and  the  petitioner  discharged. 

It  is  but  just  to  say,  that  the  judgment  of  the  district 
court  was  rendered  before  the  receipt  here  of  the  decision 
of  the  supreme  court  in  Chew  Heong's  case.  If  there  are 
any  expressions  in  any  of  my  former  opinions,  apparently 
inconsistent  with  the  views  here  adopted,  they  are  in  opin- 
ions rendered  before  the  decision  of  the  supreme  court  in 
the  case  cited,  and  they  had  special  reference  to  the  facts 
in  the-  case  decided,  and  no  reference  to  the  point  now 
evolved. 
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Let  the  judgment  of  the  district  court  be  reversed,  and  the 
petitioner  discharged. 


In  re  McVet. 

District  Coubt,  District  of  Galiforkia. 

April  2, 1885. 

1.  CouBTs  HartxaZi — JuBiBDicmoN  OP  Crvnj  Goubts — Habkas  Cobptts. — 
Within  the  sphere  of  their  jurisdiction,  the  judgment  and  sentences  of 
courts  mattial  are  aa  final  and  concluaiye  as  those  of  civil  tribunals  of 
last  resort,  and  the  only  authority  of  the  civil  courts  is  to  inquire 
whether  the  military  authorities  are  proceeding  regularly  within  their 
jurisdiction.  If  they  are,  they  cannot  be  interfered  with,  no  matter  what 
errors  may  be  committed  in  the  exercise  of  their  lawful  jurisdiction. 

On  habeas  corpus. 

J".  H,  Dickinson^  for  petitioner. 

Lievt.  Col.  W.  Winthrop,  Dep.  Judge,  Adv.  Gen.,  for 
respondent,  Major  A.  M.  Bandol,  First  Artillery. 

Hoffman,  J.  The  return  of  the  writs  hows  that  the  peti- 
tioner is  a  military  convict,  imprisoned  under  the  sentence 
of  a  military  court-martial,  regularly  convened  at  Fort  Van- 
couver, Washington  territory.  Tlie  record  of  the  court- 
martial  shows  that  the  petitioner  was  tried  for  having 
deserted  on  the  thirteenth  of  April,  1877,  from  an  enlist- 
ment made  March  12,  1877.  In  his  defense,  the  petitioner 
pleaded  that  at  the  time  of  his  enlistment  he  was  a  deserter; 
that  in  1875  he  had  been  tried  and  convicted  of  a  desertion 
from  a  previous  enlistment;  that  he  had  been  sentenced 
to  imprisonment  and  to  be  dishonorably  discharged  from 
service;  that  he  had  escaped  from  custody  without  receiviug 
a  certificate  of  discharge  and  had  subsequently  made  the 
enlistment,  for  desertion  from  which  he  was  on  trial. 
He  therefore  claimed,  that  under  section  1118  of  the 
revised  statutes,  which  prohibits  the  enlistment  of  a  ''de- 
serter," his  enlistment  was  void,  and  that  he  could  not  be 
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held  for  the  violation  of  an  engagement  prohibited  bj  law. 
The  court  overruled  the  plea,  and  the  petitioner  was  tried, 
convioted  and  sentenced.  It  is  not  denied  that,  within  the 
sphere  of  their  jurisdiction,  the  judgments  and  sentences  of 
courts-martial  are  as  final  and  conclusive  as  those  of  civil 
tribunals  of  last  resort.  (Jn  re  Bogart,  2  Sawy.  402;  Dyne» 
V.  Hoover,  20  How.  82.) 

The  only  authority*  of  the  civil  courts  is  "to  inquire 
'*  whether  the  military  authorities  are  proceeding  regularly 
**  within  their  jurisdiction.  If  they  are,  we  cannot  interfere, 
"  no  matter  what  errors  may  be  committed  in  the  exercise 
'*of  their  lawful  jurisdiction."  (Per  Mr.  Justice  Sawyer,  in 
re  White,  9  Sawy.  52;  S.  C.  17  Fed.  Bep.  723.)  In  the  same 
case  it  is  observed: 

"  It  is  not  disputed  that  a  military  court-martial  has  gen- 
"  eral  jurisdiction  to  try  a  party  for  the  military  offense  of 
"desertion.  *  *  *  This  covers  the  whole  ground. 
* '  Jurisdiction  to  determine  whether  the  party  is  guilty  of 
"the  offense  necessarily  involves  the  jurisdiction  to  de- 
"termine  what  constitutes  the  offense  under  the  statute-- 
"jurisdiction  to  construe  the  statute  and  adjudge  what 
"  under  the  statute  constitutes  a  good  defense  against  the 
"  prosecution;  and  to  determine  whether  or  not  the  facts 
"  exist  which  are  claimed  to  constitute  a  valid  defense." 

If,  as  is  held  by  Mr.  Justice  Sawyer,  "jurisdiction  to  de- 
termine whether  a  party  is  guilty  of  the  offense  necessarily 
involves  the  jurisdiction  to  determine  what  constitutes  the 
offense,"  the  proceedings  of  the  court-martial  in  the  present 
case  were  within  its  jurisdiction. 

I  have  met  with  no  reported  cases  where  a  defense  such 
as  now  set  up  has  been  entertained;  still  less  where  the 
sentence  of  a  court-martial,  after  disallowance  of  the  plea,  has 
been  held  void  for  want  of  jurisdiction.  The  very  defense, 
however,  has  heretofore  been  interposed.  In  the  valuable 
digest  of  opinions  of  the  judge  advocate  general  by  Lieut. 
Col.  Winthrop,  I  find  a  note  of  an  opinion  by  the  judge 
advocate  general,  as  follows: 

"A  deserter  who  enlist.^,  nnd  afterwards  again  deserts^ 
cannot,  on  being  brought  to  trial  for  the  second  offense. 
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defend  on  the  ground  that  his  enlistment  was  void,  and  that 
he,  therefore,  is  not  amenable  to  trial.  A  plea  or  defense 
to  this  effect  shoald  not  be  sustained  by  the  court."    '' 

I  cite  this  ruling  to  show  that  the  defense  now  relied  on 
has  been  heretofore  set  up,  and  that  the  question  of  its 
validity  has  apparently  been  left  to  the  determination  of  the 
military  tribunal. 

It  is  true  that  (in  re  Wall,  8  Fed.  Eep.  86),  Mr.  Justice 
Lowell  declines  to  decide  whether  an  illegally  enlisted  minor 
who  openly  leaves  the  service,  after  formally  demanding  his 
discharge,  would  be  guilty  of  desertion;  but  he  does  not 
intimate  that  if  tried  and  convicted  by  a  court-martial,  its 
judgment  would  be  wholly  void  for  want  of  jurisdiction.  By 
the  forty-seventh  article  of  war  it  is  provided: 

"  That  any  officer  or  soldier  who,  having  received  pay,  or 
having  been  duly  enlisted  in  the  service  of  the  United 
States,  deserts  the  same,  shall,  in  time  of  war  suffer  death,'* 
etc. 

It  would  seem  that  in  this  article  the  reception  of  pay  is 
treated  as  the  equivalent  of  a  due  enlistment.  In  the  case 
at  bar,  the  petitioner  was,  at  the  time  of  his  desertion,  a 
de  /ado  soldier  of  the  United  States.  He  had  voluntarily 
assumed  the  obligations,  and  had  attempted  to  secure  the 
rights,  of  an  enlisted  man.  To  avoid  the  consequences  of 
his  last  crime,  he  sets  up  as  a  defense  that  he  has  com- 
mitted three  previous  offenses :  1.  A  former  desertion ;  2. 
escape  from  confinement  after  conviction  of  that  crime, 
and  without  waiting  for  a  certificate  of  dishonorable  dis- 
charge; 3.  a  fraudulent  re-enlistment  in  violation  of  the  law 
and  under  an  assumed  name.  It  is  not  claimed  on  the  argu- 
ment that  during  the  time  of  his  actual  service  he  could 
commit  with  impunity  any  military  offense.  .It  was  only 
contended  that  he  could  not  commit  the  offense  of  desertion. 
The  distinction  is  not  very  apparent.  It  would  seem  that  be 
must  be  regarded  either  as  a  civilian  or  a  soldier.  If  the 
former,  he  was  not  amenable  to  the  military  law.  If  the 
latter,  he  was  subject  to  that  law  for  any  offense  against  its 
provisions.  But  the  claim  to  impunity  from  punishment  for 
desertion  would  even  extend  to  desertion  by  a  sentry  from 
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his  post,  by  which  the  safety  of  the  army  might  be  com- 
promised, or  to  desertions  in  time  of  war  in  the  face  of  the 
enemy,  and  even  to  desertions  to  the  enemy  for  the  purpose 
of  conveying  plans  of  fortifications  or  other  information 
obtained  in  the  coarse  of  his  service. 

It  may  be  urged  with  great  force:  1.  That  by  the  general 
principles  of  law  a  man  cannot  profit  by  his  own  wrong,  stiU 
less  by  his  crime;  2.  that  the  obvious  intent  of  the  statutory 
provisions  prohibiting  the  enlistment  of  deserters  was  to 
attach  an  additional  penalty  for  a  crime,  and  not  to  confer 
an  immunity  from  the  consequences  of  its  repetition;  and, 
3.  that  the  interests  and  even  the  necessities  of  the  service 
forbid  the  allowance  of  the  defense  set  up  by  the  petitioner. 
But  this  question  it  is  unnecessary,  perhaps  improper,  now 
to  decide;  for  even  if  the  ruling  of  the  court-martial  was 
erroneous,  this  court  has  no  jurisdiction  to  correct  the  error 
or  to  reverse  its  judgment.  ' 

Petitioner  remanded. 


S.  Abraham  et  al.  v.  The  Western  Union  Telegraph 

Company. 

Circuit  Court,  District  of  Oregon. 

April  3,  1885. 

1.  Telkobapht — Business  of— Responsibilitt  op  Pebsom  Employed  In — A 
person  engaged  in  the  business  of  telegraphy,  or  the  transmission  of 
messages  for  hire,  by  means  of  electricity,  is  a  public  servant^  and  re- 
sponsible to  the  party  injured  for  any  loss  arising  from  his  negligence  in 
transmitting  cr  deliyering  such  a  message;  but  he  is  not  liable  as  an  in- 
surer of  said  message  against  errors  consequent  upon  causes  beyond  his 
control. 

Before  Deady,  District  Judge. 

Mr.  M.  W.  Fechheimer,  for  the  plaintiff. 

Mr.  Bufiis  Mallorey,  for  the  defendant. 

Deady,  J.     This  action  is  brought  by  the  plaintiffs,  citi- 
zens of  Oregon,  against  the  defendant,  a  corporation  formed 
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under  the  laws  of  New  York,  and  doing  buginess  in  the 
state  of  Oregon,  to  recover  damages  to  the  amount  of  11854, 
caused  by  the  alleged  negligence  of  the  defendant  in  sending 
and  receiving  a  message  for  the  plaintiffis  between  Olendale 
and  Boseburg,  Oregon. 

It  is  alleged  in  the  amended  complaint  that*  on  October 
30,  1883,  the  plaintiff,  Walter  Wheeler,  sent  a  message  over 
defendant's  telegraph  line  from  Glendale  to  Boseburg,  to 
his  partners  and  co-plaintiffs,  by  the  firm  name  of  Abra- 
ham, Wheeler  &  Co.,  in  these  words: 

"Glendale,  Or.,  Oct.  30th,  1883. 
To  Abraham,  Wheeler  &  Co.,  Boseburg,  Or. :    Don't  sell 
any  wheat;  hold  a  few  days. 

(Sigued)  Walter  Wheeleb." 

That  the  price  demanded  for  transmitting  said  message 
was  prepaid  by  the  sender,  in  consideration  of  which  the  de- 
fendant undertook  to  deliver  the  same  as  written  and  ad- 
dressed; that  the  defendant  transmitted  said  message  so 
negligently  and  unskillfuUy  that  the  same  was  delivered  to 
said  Abraham,  Wheeler  &  Co.,  at  Boseburg,  with  the  word 
*'  all"  substituted  for  "any"  in  the  original,  in  consequence 
of  which  the  plaintiffs  immediately  sold  nine  thousand 
bushels  of  wheat,  the  same  being  a  portion  of  a  greater 
quantity  they  then  had  on  hand,  at  ninety-seven  and  one- 
half  cents  per  bushel,  that  being  the  market  price  at  Rose- 
burg  therefor;  but  that  thereafter,  and  on  November  1, 
1883,  wheat  was  worth  at  that  place  one  dollar  and  twenty- 
three  and  one-half  cents  per  bushel;  and  that  it  was  the  inten- 
tion of  said  Wheeler  in  sending  said  message  to  have  the 
plaintiffs  hold  said  wheat  for  a  time  and  thereby  receive  the 
advance  thereon,  and  the  plaintiffs  would  have  done  so,  and 
thereby  realized  said  advance,  if  said  message  had  been 
truly  delivered. 

By  the  amended  answer  the  defendant  denies :  1.  Negli- 
gence in  transmitting  or  delivering  the  message;  2.  that 
the  plaintiffs  sold  said  wheat  on  account  or  by  reason  of  the 
information  or  advice  contained  in  said  message  as  received 
by  them,  and  avers  that  said  sale  was  in  fact  contrary 
thereto;  3.  that  on  November  1,  1883,  wheat  was  worth  at 
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Boseburg  one  dollar  and  tweoty-three  and  one-half  cents 
per  bushel  or  any  more  than  eighty-one  cents  per 
bashel;  4.  knowledge  as  to  the  intention  of  said  Wheeler  ' 
in  sending  said  message  or  as  to  whether  the  plainti£b 
would  have  realized  any  greater  price  for  said  wheat  if  said 
message  had  been  duly  delivered;  that  the  plaintiffs  were 
damaged  in  the  sum  of  one  thousand  eight  hundred  and 
fifty-four  dollars  or  at  all,  by  the  negligence  of  the  defend- 
ant in  sending  or  receiving  said  message;  and  also  sets  up 
up  a  special  defense,  to  the  effect  that  the  error  in  sending 
the  message  was  the  result  of  natural  causes  beyond  the 
control  of  the  defendant. 

The  answer  also  contains  a  statement  intended  either  as 
a  defense  to  the  action  or  in  mitigation  of  the  damages 
claimed  therein,  that  the  message  in  question  was  received 
and  transmitted  by  the  defendant  on  the  condition,  and  sub- 
ject to  the  agreement,  that  it  should  not  be  liable  for  any 
mistake  in  the  transmission  or  delivery  of  the  same,  whether 
caused  by  the  negligence  of  the  defendant  or  otherwise, 
beyond  the  amount  paid  for  sending  the  same,  unless  it  was 
repeated;  and  that  the  plaintiffs  did  not  have  said  message 
repeated,  whereby  they  assumed  the  risk  of  any  mistake 
occurring  in  the  transmission  thereof. 

To  this  statement  or  plea  the  plaintiffs  demur,  for  that  it 
does  not  constitute  a  defense  in  whole  or  part  to  the  action, 
which  is  for  damages  caused  by  the  negligence  of  the  de- 
fendant. 

Electricity  has  been  in  successful  use  as  a  means  of  trans- 
mitting messages  and  information  for  about  forty  years. 
During  this  time  the  responsibility  of  the  person  who  under- 
takes to  serve  the  public  in  this  way  and  the  nature  of  his 
employment  have  been  the  subject  of  much  consideration 
and  some  conflicting  judgments  in  the  courts.  With  the 
progress  of  time  and  the  marked  improvements  in  the 
science  of  telegraphy  there  has  been  a  tendency  to  hold 
telegraph  companies  to  a  higher  degree  of  diligence  and  a 
larger  measure  of  responsibility  in  the  discharge  of  their 
duties  to  their  employers. 

From  the  first,  an  effort  was  made  to  liken  the  business  of 


4>isi  Or.]   Abraham  v.  Westebk  Ukion  Tel.  Co.  31 

1885.]  Opinion  of  the  Coort— Deady»  J. 

-  telegraphy  to  the  carriage  of  goods  bj  a  oommon  carrier. 
But  the  conrtSy  with  but  probably  one  exception  {Parks  y. 
AUa  Col.  Tel  Co.,  13  Gal.  422),  have  declined  to  hold  the 
telegrapher  responsible  as  an  insurer  of  the  accuracy  of 
messages  transmitted  by  him,  and  have  limited  his  liability 
to  losses  arising  from  mistakes  resulting  from  his  negligence 
in  the  discharge  of  the  duties  to  his  employment. 

The  liability  of  a  common  carrier  is  two-fold.  The  one 
4uises  from  the  fact  that  he  is  an  insurer  of  the  safety  of  the 
goods  committed  to  his  custody  against  loss  from  all  danger 
or  accident,  except  the  act  of  God  and  the  public  enemy; 
and  the  other  from  the  fact  that  he  is  a  bailee  of  such  goods, 
and  as  such  responsible  for  any  loss  or  injury  thereto,  con- 
sequent upon  his  own  negligence.  And  the  weight  of  au- 
thority is  that  he  may  by  contract  restrict  his  liability,  as 
«n  insurer,  but  not  as  a  bailee.  Care  and  diligence  are  the 
essential  duties  of  his  employment  in  this  respect,  and  it 
would  be  contrary  to  public  policy  to  allow  him  to  con- 
tract for  less  or  to  limit  his  responsibility  for  his  own  negli- 
gence. 

And  although  a  telegrapher  is  not  an  insurer,  and  there- 
fore not  responsible  for  an  error  in  a  message  consequent 
on  causes  beyond  his  control,  he  is,  like  a  common  carrier,  a 
servant  of  the  public  by  reason  of  his  employment,  and 
bound  to  the  exercise  of  care  and  diligence,  adequate  to  the 
discharge  of  the  duties  thereof;  and  cannot  by  any  notice, 
regulation  or  contract  limit  or  control  his  liability  for  the 
negligence  of  himself  or  servants.  As  was  said  by  Mr. 
Justice  Strong  in  Express  Co.  v.  Caldwell,  (21  Wall.  269), 
"Telegraph  companies,  though  not  common  carriers,  are 
engaged  in  a  business  that  is  in  its  nature  almost,  if  not 
quite,  as  important  to  the  public  as  that  of  carriers.  Like 
common  carriers,  they  cannot  contract  with  their  employers 
for  exemption  from  liability  for  the  consequences  of  their 
own  negligence.*' 

By  section  17  of  the  act  of  October  17,  1862  (Or.  laws, 
776),  it  is  provided  that  a  telegraph  company  doing  busi- 
ness in  this  state  must  transmit  all  messages  in  the  order  in 
which  they  are  received,  with  certain  exceptions  of  public 
interest,  under  a  penalty  of  one  hundred  dollars. 
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This  Act  is  a  recognition  as  well  as  a  declaration  of  the* 
fact,  that  the  employment  of  the  defendant  is  a  public  one — 
*'  to  be  carried  on,"  as  was  said  by  Bigelow,  J.,  in  EUia  v. 
American  Td.  Co..  (13  Allen,  231),  **with  a  view  to  the  gen- 
eral benefit  and  for  the  accommodation  of  the  community, 
and  not  merely  for  private  emolument  and  advantage.*' 

And  the  measure  of  damages  in  an  action  against  the  de- 
fendant for  a  failure  to  perform  a  duty  pertaining  to  this 
employment  with  due  care  and  diligence,  is  the  ordinary  one 
in  actions  for  damages  caused  by  a  neglect  of  duty.  Any 
stipulation  or  notice  limiting  the  defendant's  liability  in  this 
respect  is  void  and  of  no  effect.  Notwithstanding  the  con- 
tract or  condition  under  which  this  message  is  alleged  to 
have  been  sent  by  the  plaintiff,  if  the  error  in  its  transmis- 
sion was  consequent  upon  the  negligence  of  the  defendant, 
or  the  want  of  ordinary  care  and  prudence  on  the  part  of 
its  servants,  it  is  liable  to  the  plaintiff  for  the  damage  sus- 
tained thereby.  And  this  includes  gains  prevented  as  well 
AS  losses  sustained,  provided  they  are  the  natural  and  prox- 
imate consequence  of  the  error  or  mistake. 

In  the  case  of  an  obscure  or  cipher  message,  of  which  the 
import  or  importance  is  not  apparent  to  the  bperator,  there 
is  a  conflict  of  authority  as  to  whether  or  not  the  damages 
should  be  limited  to  the  price  of  the  message.  (Candee  v. 
The  Western  Union  Td.  Co.,  34  Wis.  479;  Hart  v.  Id.,  4 
Pac.  Eep.  658.) 

But  the  case  under  consideration  is  one  in  which  the  mes- 
sage; by  its  terms  informed  the  defendant  of  its  import  and 
importance,  and  the  measure  of  damages  for  a  breach  of  the 
undertaking  to  transmit  it  with  care  and  diligence  is  the 
ordinary  one. 

It  follows  that  the  matter  demurred  to  neither  constitutes 
a  defence  to  the  action  nor  a  mitigation  of  the  damages 
sought  to  be  recovered  thereby,  and  therefore  the  demurrer 
must  be  sustained. 

In  addition  to  the  authorities  above  cited  the  following 
cases  have  been  examined,  and  are  referred  to  as  bearing 
on  the  question  involved  in  this  cause  from  various  stand- 
points:   Railroad  Co.  v.  Lockwood,  17  Wall.  357;  Jones  v. 
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Voorhes,  10  Ohio,  145;  True  v.  InierncUional  Td.  Co.,  60 
Maine,  1;  BartleU  v.  The  WeaL  U.  T  Co.,  62  Maine,  209; 
Bedpaih  v.  The  West.  U.  T.  Co.,  112  Mas^.  71;  Orinnelly. 
The  Wed.  U.  T.  Co.,  113  Mass.  299;  Ihe  N.Y.dcW.  P.  T. 
Co.  V.  Dryburg,  35  Pa.  St.  298;  Paasmore  v.  West.  U.  T. 
Co.,  78  Pa.  St  238;  Telegraph  Co.  v.  Oriswold.  37  Ohio  St. 
301;  Breese  v.  U.  S.  Td.  Co.,  48  N.  T.  132;  Wan.  v.  The 
West.  TT.  Td.  Co.,  37  Mo.  472;  West.  U.  T.  Co.  v.  Fenton, 
52  Ind.  1;  White  v.  The  West.  U.  T.  Co.,  22  Fed.  Eep.  710, 
and  note. 


The   Oregonian   Railway  Company,  Limited,  v.   The 
Oregon  Railway  and  Navigation  Company. 

Circuit  Court,  District  of  Gbbgon.  • 

April  20,  1885. 

1 .  A  Contract  to  Build  ob  Bkpaib. — A  court  of  equity,  as  a  rule,  will  not 
enforce  the  performance  of  a  contract  to  construct  or  repair  a  railway. 

Before  Deadt,  District  Jndge. 

Mr.  H.  H.  Northup  and  Mr.  John  W.  WhaUey,  for  the 
plaintiff. 

Mr.  Charles  B.  Bdlinger,  for  the  defendant. 

Deadt,  J.  This  is  a  bill  for  an  injanction,  requiring  the 
defendant,  as  lessee  of  the  plaintiff's  road,  to  complete  the 
same,  and  pnt  certain  portions  thereof  in  repair,  and  oper- 
ate the  same,  according  to  the  covenants  in  the  lease,  or  for 
the  appointment  of  a  receiver  with  authority  to  do  such 
work  at  the  expense  of  the  defendant. 

It  appears  from  the  bill  that  on  August  1,  1881,  the  plain- 
tiff being  the  owner  of  a  railway  in  the  Wallamet  valley, 
commonly  called  the  '^  Narrow  Gauge,"  leased  the  same  to 
the  defendant  for  the  period  of  ninety-six  years,  at  a  rental  of 
twenty-eight  thousand  pounds  sterling,  a  year,  to  be  paid  in 
half-yearly  instalments.     At  the  date  of  the  lease  one  hun- 
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dred  and  thirtj-foar  miles  of  the  road  were  substantially 
constracted^  and  tbirtj-oife  other  miles  were  being  con- 
structed. 

By  the  terms  of  'the  lease,  the  plaintiff  was  to  finish  the 
road  and  put  the  same  in  good  repair  throughout  by  Janu- 
ary 1,  1882  ;  but  on  October  1,  1881,  the  defendant,  in  con- 
sideration of  the  sum  of  eighty-seven  thousand  one  hun- 
dred and  fifteen  dollars  paid  to  it  by  the  plaintiff  under- 
took to  perform  this  covenant  itself. 

A  covenant  in  the  lease  bound  the  defendant  to  maintain 
and  operate  the  road  and  keep  it  in  good  repair.  And  upon 
the  failure  of  the  defendant  to  keep  any  covenant  in  the 
lease,  the  plaintiff  may  enter  and  take  possession  of  the  de- 
mised premises,  and  may  have  a  receiver  appointed  with 
such  power  and  authority  as  may  seem  best  calculated  to 
secure  the  performance  and  observance  of  the  obligations 
'imposed  by  the  lease  on  the  lessee. 

The  bill  alleges  that  the  defendant  has  failed  to  finish  the 
road  according  to  its  undertaking,  and  that  since  February 
20,  1883,  it  has  failed  to  keep  the  same  in  repair,  and  that 
the  cost  of  making  such  repairs,  including  two  bridges  over 
the  North  and  South  Santiam  rivers,  to  replace  those  car- 
ried away  by  floods,  will  amount  to  one  hundred  and  eight 
thousand  four  hundred  and  fifty  dollars. 

The  defendant  has  also  refused  to  pay  the  rent  now  fall- 
ing due,  and  given  notice  of  its  intention  to  surrender  the 
premises  and  cease  to  operate  the  road,  upon  the  ground 
that  the  lease  is  void  for  want  of  power  in  itself  to  enter 
into  any  such  contract. 

Pending  the  decision  on  the  application  for  the  injunc- 
tion, the  defendant  has  been  required  to  operate  the  road, 
and  is  now  doing  so  in  pursuance  of  said  direction. 

The  defendant  demurred  to  the  bill  for  want  of  equity  and 
because  the  plaintiff  had  an  adequate  remedy  at  law. 

As  a  general  rule  a  contract  to  build  or  repair  will  not  be 
specifically  enforced  by  a  court  of  equity.  It  is  said  that  if 
one  wont  build  another  will ;  and  if  there  is  any  loss  sus- 
tained the  remedy  is  at  law,  for  damages.  And  this  is  es- 
pecially so  as  to  contracts  like  the  covenant  in  the  present 
lease,  to  repair  during  a  period  of  many  years. 
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The  rale  and  the  reason  of  it  will  be  found  stated  and 
exemplified  in  the  following  eases,  and  particnlarlj  in  the 
one  from  1  Woolworth,  in  which  Mr.  Justice  Miller  has 
gone  over  the  subject,  with  his  usual  thoroughness  and  good 
sense:  Bom  v.  The  Union  Pacific  By.  Co.^  1  Woolworth, 
26;  Stour  v.  The  Great  Western  By.  Co.,  21  Eng.  Oh.  Rep., 
48;  Stuyvesant  v.  Mayor  of  New  York,  11  Paige,  15;  Gibba  v. 
David,  27  Eq.  Rep.  373;  Pry  on  Specific  Performance, 
36-40. 

The  application  for  the  injunction  is  denied. 

An  order  for  the  appointment  of  a  receiver  will  be  made, 
giving  him  authority  to  operate  the  road  and  apply  the  pro- 
ceeds to  the  payment  of  current  expenses  and  making 
repairs.  And,  if  the  plaintiff  will  ask  f dr  it,  he  may  be 
authorized  to  borrow  money  on  the  security  of  the  road, 
sufficient  to  put  it  in  repair,  and  thereafter  bring  an  action 
at  law  to  recover  the  amount  from  the  defendant. 


WlLLJCAM   ReID   V.    JiTLIA    McCaLLISTER   ET   AL. 

GiBOUiT  CouBT,  District  op  Obboon. 
Apbil  24,  1885. 

1.  AujcoATioN  Dv  Anbwxb  IN  Equitt,  whsn  Etidkmcb  vob  the  Dktxndamt.— 
When  a  defendant,  in  his  answer,  admits  a  fact  stated  in  the  bill,  and 
then  nndertakes  to  avoid  it  by  another  fact,  the  admission  is  not  quali- 
fied by  the  matter  in  avoidance,  which  is  not  deemed  responsive  to  the 
biU,  nnless  the  admission  and  avoidance  constitute  but  one  fact  or  trans- 
action, in  which  case  the  answer  is  deemed  responsive  to  the  bill  and 
evidence  of  the  whole  statement,  including  the  matter  in  avoidance. 

Before  Deaby,  District  Judge. 

Mr.  Ellis  O.  Hughes,  for  the  plaintiff. 

Mr.  Henry  Ach,  for  the  defendant,  Julia  McCallister. 

Deadt,  J.  This  suit  is  brought  to  enforce  the  lien  of  a 
mortgage  executed  by  the  defendants,  on  November  25, 1879, 
on  four  hundred  and  eight  acres  of  land  in  Marion  county, 
as  a  security  for  a  loan  of  seven  thousand  dollars  to  the 
defendant  Hardin  McCallister,  the  husband  of  the  defendant 
Julia  McCallister. 
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The  bill  was  taken  for  confessed,  as  against  the  former, 
but  the  wife  answered,  alleging  that  one-half  the  premises 
belonged  to  her,  and  admitting  that  she  signed  the  instra- 
ment,  bnt  only  upon  the  false  and  fraudulent  representation 
of  the  plaintiff's  agent,  who  obtained  ber  signature  thereto 
and  took  her  acknowledgment  of  the  same,  that  the  mort- 
gage did  not  include  her  portion  of  the  premises,  but  only 
that  of  her  husband,  and  that  she  was  an  ignorant  woman^ 
and  unable  to  read  or  write. 

To  this  answer  there  was  a  general  replication,  and  after- 
wards the  case  was  heard  on  the  pleadings  without  anj 
evidence  other  than  that  contained  therein. 

The  answer,  so  far  as  it  is  responsive  to  the  bill,  is  evidence 
for  the  defendant  making  it;  but  if  the  defendant,  by  his 
answer,  admits  a  fact  alleged  in  the  bill,  and  then  sets  up 
another  matter  in  avoidance  thereof,  this  matter  in  avoidance 
is  not  responsive  to  the  bill,  and  his  answer  is  not  evidence 
of  it.  (Clarke  v.  White,  12  Pet.  190;  Tilghman  v,  Baldwin, 
494;  Randall  v.  Philips,  3  Mas.  383;  McCoy  v.  Ehodes,  11 
How.  140;  Hart  v.  Ten  Eyck,  2  John  Ch.  87.) 

In  this  connection  matter  in  avoidance  is  something  sub* 
sequent  to  and  distinct  from,  or  dehors  the  fact  admitted; 
but  if  the  admission  and  avoidance  constitute  one  single 
fact  or  transaction,  the  answer  is  evidence  of  both.  (Hart  v. 
Ten  Eyck,  supra,  88  and  note.) 

The  plea  of  non  est  factum  denies  the  execution  of  the  deed 
by  the  defendant — puts  the  fact  of  execution  in  issue — and 
under  it  you  may  prove,  because  comprehended  in  it,  that 
the  defendant  was  imposed  upon,  and  put  his  name  to  the 
paper  under  an  erroneous  impression  as  to  its  character  or 
contents.  (Van  Valkenbeg  v.  Eouk,  12  John.  338;  2  Green* 
Ev.  g  246;  Chitty's  Plead.  519;  2  Phil.  Ev.  148.) 

And  so  here  the  answer  is  competent,  and  until  contra- 
dicted, sufficient  evidence  that  the  defendant  put  her  name 
to  this  instrument  under  an  entirely  erroneous  impression 
of  its  contents,  which  impression  was  designedly  produced 
by  the  false  representations  of  the  plaintiff's  agent. 

The  only  conclusion  from  the  premises  is  that  the  defend- 
ant Julia  McCallister  did  not  execute  the  mortgage,  so  far 
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as  her  portion  of  the  premises  is  concerned,  and,  as  to  that, 
the  bill  mastl^e  dismissed. 

Afterwards  the  plaintiff  had  leave  to  reinstate  the  case 
and  take  testimony  to  prove  the  dae  execution  of  the 
mortgage,  notwithstanding  the  averment  in  the  answer  to 
the  contrary,  which  was  done,  and  a  decree  given  enforcing 
the  lien  of  the  mortgage  upon  the  property  of  the  defendant 
Jalia  McCallister. 


Ex  PARTE  Richard  Eoehler  Receiyer. 

CiBcuiT  Court,  Distbiot  op  Oseoon. 
Mat  4,  1885. 

1.  C0BP0114T10N  AoT— Ybsted  Bight  THEBcuifDiB  Camhot  vb  Ixpaibid  ob 

Dbbtbotbd  bt  thb  Lboislatubb. — The  power  of  the  legislature  to  alter 
or  repeal  the  general  incorporation  act  of  Oregon  is  qnalified,  so  that  it 
cannot  thereby  "impair  or  destroy  any  Tested  corporate  right" 

2.  Bight  to  ▲  BsAsoRABiiB  Compbmsation. — A  railway  corporation,  formed 

under  the  general  corporation  act  of  Oregon,  has  a  Tested  right  to  collect 
and  receive  a  reasonable  compensation  for  the  transportation  of  persons 
and  property  over  its  road,  which  the  legislature  cannot  impair  or  destroy. 

3.  LiGiBZiATUBB  Mat  Pbxsobibb  Batss  OF  Tbamspobtation. — The  legislature 

may  prescribe  rates  of  transportation,  and  the  same  will  be  presumed  to 
be  reasonable  until  the  contrary  is  shown,  but  the  judiciary  are  the  final 
judges  of  what  is  reasonable,  or  what  "impairs  "  the  vested  right  of  the 
corporation  to  a  reasonable  compensation  for  its  services, 
i.  DracBiKiMATioN  BT  Baelwat  CoBPOBATioiiB.— The  legislature  may  prohibit 
any  discrimination  by  a  railway  corporation  between  persons  or  places, 
unless  the  same  is  done  to  enable  it  to  retain  or  secure  business  at  a  point  or 
place  where  there  are  competing  lines  of  transportation,  and  in  such  case 
it  may  charge  less  for  a  long  haul  than  for  a  short  one  in  the  ftame  direc- 
tion, so  long  as  the  charge  for  the  latter  is  reasonable. 

Before  Deady,  District  Jndge. 

Petition  to  the  Court  for  instructions. 

Mr.  John  W.  Whalley,  for  the  petitioner. 

Dbadt,  J.  On  January  19,  1885,  Mr.  Richard  Koehler 
was  appointed  receiver  by  this  court,  in  the  suit  of  Harriaon 
-d  cH.  V.  The  Oregon  and  Calif omia  Railway  Company  eiai.,ot 
the  road  of  said  company,  comprising  upwards  of  four  hun- 
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dred  miles  of  traok,  leading  from  Portland  via  the  east  side  of 
Wallamet  river  to  Ashland,  near  the  southern  boundary  of 
this  state,  with  a  branch  from  Albany  to  Lebanon,  and  from 
Portland  via  the  west  side  of  said  river  to  Oorrallis. 

On  February  20,  1885,  the  legislative  assembly  of  the 
state  of  Oregon  passed  an  act  entitled,  ''  An  act  to  regulate 
the  transportation  of  passengers  and  freight  by  railroad  cor- 
porations,*' which  will  take  effect,  by  operation  of  the  con- 
stitution, on  May  21. 

On  April  23  the  receiver  presented  a  petition  to  this  court, 
asking  for  instructions  concerning  his  duty  in  the  manage- 
ment of  said  property,  in  certain  particulars  covered  or  af- 
fected by  said  act,  which  he  says  he  is  advised  by  his 
counsel  is  unconstitutional  and  void. 

The  act  is  very  verbose  and  unskillfuUy  drawn,  but,  so  far 
as  it  relates  to  the  matters  about  which  the  receiver  seeks 
direction,  it  may  be  briefly  stated  as  follows : 

1.  The  fare  for  the  transportation  of  passengers  shall,  in 
no  case,  exceed  4  cents  a  mile. 

2.  All  charges  for  transporting  property  shall  be  reason- 
able; but  the  rate  charged  on  January  1,  1885,  by  any  cor- 
poration shall  be  its  maximum  rate. 

3.  No  ''greater  or  less'*  compensation  shall  be  charged 
one  person  than  another ''for  like  and  contemporaneous 
service  "  in  transporting  property. 

4.  No  rebate  or  drawback  shall  be  allowed  in  any  case, 
except  when  property  is  shipped  for  points  beyond  the 
limits  of  the  state. 

6.  Pooling  freight  or  dividing  the  earnings  of  "  different 
and  competing"  railways  is  prohibited. 

6.  No  greater  rate  shall  be  charged  for  carrying  similar 
property  a  short  haul  than  a  long  one,  in  the  same  direction. 

Any  person  who  violates  any  provision  of  the  act  is  made 
liable  to  the  person  injured  in  treble  damages  and  a  fine  of 
one  thousand  dollars. 

So  far  as  the  act  undertakes  to  fix  the  charges  for  carry- 
ing passengers  and  freight,  it  is  claimed  to  be  void,  on  the 
ground  that  it  impairs  the  obligation  of  the  contract  of  the 
state  with  the  corporation,  to  the  effect  that  the  latter  might 
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prescribe  and  fix  its  own  tolls  and  charges,  contrary  to  sec- 
tion 10  of  article  I  of  the  national  constitution. 

By  section  2  of  article  IX  of  the  constitution  of  Oregon  it  is 
provided  that  ^'Corporations  may  be  formed  under  general 
laws.  *  *  *  All  laws  passed  pursuant  to  this  section 
may  be  altered,  amended  or  repealed,  but  not  so  as  to  im- 
pair or  destroy  any  vested  corporate  right." 

The  Oregon  and  California  railway  company  was  formed 
under  the  general  corporation  act  passed  pursuant  to  this 
constitutional  provision  on  October  14, 1862,  which  act  con- 
tains the  following  section: 

Sec.  36.  Every  corporation  formed  under  this  act  for  the 
construction  of  a  railway,  as  to  such  road  shall  be  deemed 
a  common  carrier,  and  shall  have  power  to  collect  and  re- 
ceive such  tolls  or  freights  for  the  transportation  of  persons 
or  property  thereon  as  it  may  prescribe.     (Or.  Laws,  532.) 

In  JFeZfo,  Fargo  &  Co.y.  The  0.  R.  &  N,  Go.  (8  Saw. 
614),  this  court  held  that  this  section  only  authorized  the 
corporation  to  charge  a  reasonable  compensation  for  the 
transportation  of  persons  and  property;  but  that  so  far  it 
constituted  a  contract  between  the  state  and  the  corporation, 
the  obligation  of  which  it  could  not  impair  by  any  subse- 
quent legislation. 

This  conclusion,  of  course,  implies  that  the  right  or  fran- 
chise of  the  corporation  to  demand  and  have  a  reasonable 
compensation  for  the  carriage  of  persons  and  property  is  a 
' '  vested ''  one,  within  the  meaning  of  the  constitution  of  the 
state,  and  therefore  cannot  be  impaired  or  destroyed  by  the 
legislature,  under  the  power  to  alter,  amend  or  repeal  the 
general  corporation  act. 

But  it  is  admitted  that  the  right  of  the  corporation  to  fix 
its  rates  and  fares  is  not  absolute,  and  that,  if  necessary, 
the  legislature  may  limit  the  same  to  what  is  reasonable. 
Nor,  in  my  judgment,  is  the  power  of  the  legislature  over 
the  subject  absolute.  It  cannot  require  the  corporation  to 
accept  less  than  a  reasonable  compensation  for  its  services. 
And  while  the  presumption  may  be,  and  doubtless  is,  that 
any  rate  which  the  legislature  may  prescribe  is  a  reasonable 
one,  such  presumption  is  not  conclusive,  and  may  be  over- 
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come  by  evidenoe  to  the  contrary  in  any  case,  when  the 
question  arises  before  the  courts. 

I  am  aware,  that  in  what  are  called  the  Granger  cases  (94 
U.  S.,  155-187),  it  was  practically  held  that  the  action  of  the 
legislature  in  fixing  the  maximum  rate  of  compensation  for 
certain  railways  was  conclusive  of  the  question  and  could 
only  be  reviewed  or  reversed  at  the  polls. 

But  in  none  of  these  cases,  as  I  read  them,  was  the  power 
of  alteration  or  repeal  reserved  to  the  state,  qualified,  as  in 
Oregon,  so  that  it  could  not  be  used  "  to  impair  or  destroy 
any  vested  corporate  right."  And  the  contention  of  the 
corporations  in  those  cases  was,  that  although  the  state  had 
reserved  to  itself  the  right  to  repeal,  without  qualification, 
still,  the  court  ought,  in  justice  and  right,  to  so  limit  its 
operation  as  not  to  allow  it  to  interfere  with  vested  rights, 
as  was  suggested  by  Mr.  Chief  Justice  Shaw  in  Common- 
wealth  V.  Essex  Company  (13  Gray,  239).  But  the  court  re- 
fused to  do  so,  and  held,  in  effect,  that  under  the  unqualified 
power  of  repeal  reserved  to  the  state  the  legislature  might 
deal  with  the  subject  as  it  pleased,  even  if  it  deprived  the 
corporation  of  all  right  to  compensation  for  services  in  the 
future,  and  there  was  no  appeal  from  its  action  except  to 
the  polls;  and  that  if  the  business  and  property  of  the  share- 
holders was  thereby  destroyed  or  rendered  valueless,  they 
must  blame  themselves  for  engaging  in  a  corporate  enter- 
prise under  such  precarious  conditions. 

Admitting,  then,  that  the  legislative  assembly  has  the 
power  to  prescribe  a  maximum  rate  for  the  carriage  of  per- 
sons and  property,  and  that  such  rate  is  presumed  to  be 
reasonable  until  the  contrary  is  shown,  I  proceed  briefly  to 
consider  the  matters  concerning  which  the  receiver  desires 
instruction. 

And  first  as  to  the  provision  fixing  the  rates  for  carrying 
passengers. 

There  is  no  sufficient  showing  that  the  rate  prescribed  is 
not  .reasonable.  The  only  distinct  allegation  in  the  petition 
to  the  contrary  iS  that  "  the  actual  cost "  of  carrying  "pas- 
sengers on  many  portions  of  the  road  is  in  excess  of  the 
maximum  rates  allowed  *'  therefor.     But  what  the  effect  is 
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upon  the  receipts  for  passenger  traffic  on  the  road,  as  a 
whole,  does  not  appear,  and  probably  cannot  be  definitely 
ascertained  except  by  experience. 

It  is  commonly  nndersiood  that  now  and  prior  to  the  pas- 
sage of  the  act,  the  fare  between  Portland  and  Albany, 
Lebanon  and  Gorvallis  was  four  and  one-half  cents  a  mile, 
between  Albany  and  Bosebnrg  six  cents,  and  between  Bose- 
bnrg  and  Ashland  seven  cents;  and  on  mileage  tickets  be- 
tween Portland  and  Oregon  city  two  cents  a  mile,  between 
Portland  and  Albany  and  Lebanon  three  cents,  and  all  other 
points  foar  cents  a  mile. 

Owing  to  the  increased  cost  of  operation  and  the  limited 
population  and  travel,  it  is  probably  true  that  a  rate  which 
would  be  reasonable  in  the  Wallamet  valley  would  not  pay 
expenses  to  the  south  of  it.  But  if  the  legislature,  in  fixing 
the  rate,  think  proper  to  make  it  uniform  over  the  whole 
line,  so  as  to  make  the  more  wealthy  and  populous  portion 
of  the  state  contribute  to  the  locomotion  of  the  inhabitants 
of  the  southern  portion  thereof,  I  am  not  prepared  to  say 
it  has  not  the  power  to  do  so,  or  that  the  corporation  can  be 
heard  to  object  thereto,  so  long,  at  least,  as  the  compensa- 
tion received  by  it  for  the  carriage  of  passengers  over  its 
road,  as  a  whole,  is  reasonable. 

While  the  road  remains  in  the  hands  of  a  receiver  of  this 
court,  it  is  not  desirable  that  there  should  be  any  conflict 
between  its  management  and  the  policy  of  the  state,  except 
when  the  latter  is  clearly  contrary  to  the  legal  right  and  sub- 
stantial interest  of  the  road. 

For  the  present  the  receiver  will  be  instructed  to  operate 
the  road,  in  this  respect,  in  subordination  to  the  act,  and  if 
experience  shall  prove  that  the  rate  is  insufficient  to  yield 
the  road,  as  a  whole,  a  reasonable  compensation,  the  matter 
may  be  further  considered. 

As  to  the  matter  of  long  and  short  hauls,  the  question, 
although  prima/acie  one  of  discrimination,  directly  involves 
the  light  to  a  reasonable  compensation. 

I  assume  that  the  state  has  the  power  to  prevent  a  railway 
company  from  discriminating  between  persons  and  places, 
for  the  sake  of  putting, one  up  or  another  down,  or  any  other 
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reason  than  the  real  exigencies  of  its  basiness.  Such  dis- 
crimination, it  seems  to  me,  is  a  wanton  injustice,  and  may 
therefore  be  prohibited.  It  violates  the  fundamental  maxim, 
which,  in  eflfect,  forbids  any  one  to  so  use  his  property  as  to 
injure  another — sic  utere  txio  ut  alienium  non  Icedaa. 

The  provisions  of  the  act  that  I  have  condensed  in  para- 
graphs three,  four  and  six  aforesaid,  are  intended  to  prevent 
this  practice. 

But  where  the  discrimination  is  between  places  only  and 
is  the  result  of  competition  with  other  lines  or  means  of 
transportation,  the  case,  I  think,  is  different.  For  instance, 
the  act  prescribes  a  reasonable  rate  for  carrying  freight  be- 
tween Corvallis  and  Portland,  or  from  either  to  points  inter- 
mediate thereto.  But  Corvallis  is  on  the  river,  and  has  the 
advantage  of  water  transportation  for  some  months  in  the 
year.  The  carriage  of  goods  by  water  usually  costs  less 
than  by  land,  and  as  water  craft  are  allowed  to  carry  at  a  rate 
less  than  the  maximum  fixed  for  the  railway,  they  will  get 
all  the  freight  from  this  point  unless  the  latter  is  allowed  to 
compete  for  it.  But,  if  to  do  this,  it  must  adopt  the  water 
rate  for  all  the  points  intermediate  between  Portland  and 
Corvallis,  where  there  is  no  such  competition,  it  is,  in  effect, 
required  to  carry  freight  to  and  from  such  points  at  a  less 
rate  than  that  which  the  legislature  has  declared  to  be  reas- 
onable, or  else  give  up  the  business  at  Corvallis  altogether. 
And  the  same  result  would  follow  as  to  Salem  and  other 
points  on  the  east  and  west  side  lines,  where  there  is  con- 
venient access  to  water  transportation. 

If  the  legislature  cannot  require  a  railway  corporation, 
formed  under  the  laws  of  the  state,  to  carry  freight  for  noth- 
ing, or  at  any  less  rate  than  a  reasonable  one,  then  it  neces- 
sarily follows  that  this  provision  of  the  act  can  not  be 
enforced  so  far  as  to  prevent  the  railway  from  competing 
with  the  water  craft  at  Corvallis  and  otb^r  similarly  situated 
points,  even  if,  in  so  doing,  they  are  compelled  to  charge 
less  for  a  long  haul  than  a  short  one  in  the  same  direction. 

It  is  not  the  fault  or  contrivance  of  the  railway  that  com- 
pels this  discrimination,  but  it  is  the  necessary  result  of 
circumstances  altogether  beyond  its  control.     It  is  not  done 
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wantonlj,  for  the  purpose  of  putting  the  one  place  np  or  the 
other  down^  but  only  to  maintain  its  business  against  rival 
and  competing  lines  of  transportation.  In  other  words,  the 
matter,  so  far  as  the  railway  is  concerned,  resolves  itself 
into  a  choice  of  evils.  It  must  either  compete  with  the  boats 
daring  the  season  of  water  transportation,  and  carry  freight 
below  what  the  legislature  has  declared  to  be  a  reasonable 
rate,  or  abandon  the  field  and  let  its  road  go  to  rust. 

Nor  can  the  shipper  at  the  non-oompeting  point  or  over 
the  short  haul  complain,  so  long  as  his  goods  are  carried  at 
a  reasonable  rate.  It  is  not  the  fault  of  the  railway  that  the 
shipper  who  does  business  at  a  competing  point  has  the 
advantage  of  him.  It  is  a  natural  advantage,  which  he  must 
submit  to,  unless  the  legislature  will  undertake  to  equalize 
the  matter  by  prohibiting  the  carriage  of  goods  by  water  for 
a  less  rate  than  by  rail.  And  when  this  is  done,  the  inequal- 
ities of  distance  as  well  as  place  may  also  be  overcome,  by 
requiring  goods  to  pay  the  same  rate  over  a  short  haul  as  a 
long  one,  and  then  the  shipper  at  Ashland  will  be  as  near 
the  market  as  any  one. 

As  to  the  interchange  of  freights  with  the  Oregonian  Rail- 
way Company,  the  case  stated  in  the  petition  does  not  seem 
to  be  one  of  pooling  freights  or  dividing  earnings,  but  rather 
a  case  of  a  long  haul  at  a  less  rate  than  a  short  one  in  the 
same  direction,  to  meet  the  contingency  of  river  competition 
at  Bay's  or  Fulquart's  landing. 

Pooling  freights  or  dividing  earnings  is  resorted  to  by 
riyal  and  competing  lines  of  railway  as  a  means  of  avoiding 
the  cutting  of  rates,  which,  if  persisted  in  must  result  in 
corporate  suicide.  It  is  not  apparent  how  a  division  of  the 
earnings  of  two  such  roads  can  concern  or  affect  the  public, 
BO  long  as  the  rate  of  transportation  on  them  is  reasonable. 
But  assuming  what  is  not  adrnftted,  tbat  the  legislature  has 
the  power  to  prohibit  the  practice,  the  Oregon  and  Califor- 
nia and  the  Oregonian  railways  do  not  appear  to  be  compet- 
ing ones,  but  rather  supporting  ones — the  latter  serving  as 
a  feeder,  branch  or  continuation  of  the  former.  Nor  is  the 
arrangement  between  them  a  pooling  one,  but  simply  one  by 
which  each  carries  for  the  other  at  a  fiixed  price  per  ton  per 
mile. 
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There  is  nothing  in  the  arrangement  which  prevents  the 
receiver  from  doing  a  *'  like  service  "  for  any  one  else  on  the 
same  terms,  and  I  have  no  donbt  he  wonld  be  glad  to. 

The  receiver  is  instructed : 

1.  To  carrj  passengers  at  a  rate  not  exceeding  four  cents 
a  mile  on  any  portion  of  the  road,  and  for  as  much  less  on 
the  whole  or  any  part  thereof  as  he  may  think  advisable; 

2.  To  charge  no  more  for  the  carriage  of  goods  than  the 
maximum  allowed  by  the  act,  nor  no  more  for  a  short  haul 
than  a  long  one  in  the  same  direction,  except  to  and  from 
points  where  the  rate  obtainable  is  affected  by  water  trans- 
portation, in  which  case  he  may  carry  at  as  low  a  rate  as  the 
water  craft  do,  without  reference  to  the  length  of  the  haul; 

3.  To  continue  the  interchange  of  freight  with  the  Ore- 
gonian  railway  on  the  footing  of  the  present  arrangement  as 
long  as  he  may  think  advisable;  and, 

4.  In  the  discharge  of  his  duties,  to  otherwise  obey  and 
conform  to.the  provision  of  the  act. 

The  forgoing  contains  my  present  impression  of  the  rights 
and  duties  of  the  receiver  in  the  premises.  But  being  ex 
parte,  of  course  it  is  given  subject  to  further  consideration 
and  correction.  The  receiver  is  instructed  to  obey  the  act, 
for  the  time  being,  except  in  the  case  of  a  long  haul  to  or 
from  a  point  affected  by  water  transportation.  If  any  one 
considers  himself  aggrieved  by  the  action  of  the  receiver  in 
this  particular,  on  application  to  this  court  leave  will  be 
given  to  bring  an  action  herein  against  him  for  damages,  so 
that  the  matter  may  be  regularly  and  formally  heard  and 
determined. 

As  the  question  involved — **Has  the  corporation  a  con- 
tract with  the  state  for  the  right  to  demand  and  have  a  reason- 
able compensation  for  the  carriage  of  goods  ?  " — is  a  federal 
one,  it  is  proper  that  the  action  should  be  brought  in  this 
court. 
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L.  H.  Allen  v.  Eliza  O'Donald  bt  al. 

ClBOUlT  COUBT,  DlSTBIOT  OF  ObEGON. 

May  8,  1886. 

1.  Gbkditob  and  Substt. — ^A  creditor  who  has  or  aoqvires  a  lien  on  the  prop> 

erty  of  his  debtor  as  a  seoority  for  his  debt,  is  a  trustee  of  the  same  for 
the  benefit  of  his  surety,  if  there  be  one,  and  if  by  any  wiUfnl  act  of  hia 
snch  lien  is  lost  or  destroyed,-  to  the  injury  of  the  surety,  the  latter  is  so 
far  discharged  from  liability  for  the  debt. 

2.  iDBif — BuBDKN  OF  Pboov.— When  a  creditor  relinquishes  a  lien  he  may 

haye  on  the  property  of  his  debtor,  in  a  salt  to  collect  his  debt  from  the 
surety,  the  burden  or  proof  is  on  him  to  show  that  the  surety  was  not 
injured  by  such  relinquishment. 

3.  GoHGLUsioKs  or  Law. — It  is  sometimes  necessary  and  proper  in  equity 

pleadings  to  make  deductions  from  the  facts  stated,  that  are  more  or  less- 
conclusions  of  law. 

Before  Deadt,  District  Judge. 
Mr.  M.  W.  FecJiheimer,  for  the  plaintiff. 
Mr.  William  H.  Holmes,  for  the  defendant. 

Deady  J.  On  November  1, 1871,  Thomas  Cross,  of  Salem, 
Oregon,  gave  his  promissory  note  to  the  firm  of  Allen  & 
Lewis,  of  Portland,  Oregon,  for  the  sum  of  thirty  thousand 
dollars  payable  in  three  years  from  date,  with  interest  at 
ten  per  centum  per  annum,  payable  semi-annually,  and  to 
Becure  the  payment  of  the  same  he  and  his  wife,  Pluma  F., 
on  the  same  day  executed  and  delivered  to  said  firm  a 
mortgage  on  fifteen  parcels  of  land  situate  in  Marion  county, 
and  containing  in  the  aggregate  about  three  thousand  three 
hundred  and  ninety  acres;  and  on  January  23,  1872,  said 
Thomas  Gross  gave  his  promissory  note  to  said  firm  for  the 
sum  of  ten  thousand  doUars,  payable  one  year  from  date,  with 
interest  at  one  per  centum  per  month,  and  to  secure  the  pay- 
ment of  the  same  he  and  said  Pluma  F.,  on  the  same  day, 
executed  and  delivered  to  said  firm  a  second  mortgage  on 
the  real  property  aforesaid,  together  with  the  south  half  of 
block  thirty  in  Sulem,  and  certain  parts  of  lots  one,  two 
and  three,  in  block  twenty,  in  said  town. 

On  September  16,  1872,  said  Pluma  F.  died. 
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On  January  22,  1876,  said  notes  being  still  unpaid,  said 
Thomas  Cross  and  C.  M.  Cross,  his  then  wife,  executed  and 
delivered  to  C.  H.  Lewis,  a  member  of  said  firm,  a  convey- 
ance, absolute  on  its  face,  of  all  said  property  subject  to 
said  mortgages,  but  upon  the  understanding  and  trust  that 
said  Lewis  would  farm  and  manage  the  same  and  apply  the 
rents  and  profits  thereof  upon  the  debts  secured  thereon, 
and  that  he  might  with  the  consent  of  said  Thomas  Cross 
sell  and  dispose  of  the  whole  or  any  portion  of  the  same  and 
apply  the  proceeds  in  like  manner. 

On  February  5,  1884,  Thomas  Cross  died,  soon  after 
which  the  notes  and  mortgages  aforesaid  were  indorsed  and 
assigned  by  said  firm  to  L.  H.  Allen  of  San  Francisco,  a 
member  thereof. 

On  August  6,  1884,  said  Allen  brought  suit  in  this  court 
to  enforce  the  lien  of  said  mortgages,  alleging  that  there 
was  then  due  on  the  first  of  said  notes  forty-five  thousand 
one  hundred  and  thirty-seven  dollars  and  four  cents,  with 
interest  at  ten  per  centum  per  annum  from  December  22, 
1881,  and  on  the  second  ten  thousand  dollars,  with^interest 
from  January  25,  1879,  less  one  thousand  six  hundired  and 
eighty-six  dollars  and  thirty-five  cents  paid  thereon. 

Sundry  persons,  being  the  administrators  and  heirs  of 
Thomas  Cross  and  E.  C.  Cross,  Frank  B.  Cross  and  P.  May 
Wilson,  the  children  and  heirs  of  Pluma  F.  Cross,  and  C. 
H.  Lewis  are  made  parties  defendants  to  the  bill. 

On  January  20,  1885,  an  order  was  made  taking  the  bill 
for  confessed  as  against  all  the  defendants  except  E.  C. 
Cross  and  Frank  B.  Cross;  and  on  March  10,  1885,  they 
answered  the  bill,  the  latter  by  the  former  as  his  guardian. 

The  answer  admits  the  making  of  the  notes  and  mortgages 
and  the  amounts  due  on  them  as  alleged  in  the  bill,  except 
the  amount  due  on  the  first  note,  which  is  stated  at  forty- 
five  thousand  one  hundred  and  thirty-seven  dollars  and 
four  cents,  with  interest  on .  thirty  thousand  dollars  since 
December  22,  1881,  instead  of  on  the  larger  sum.  It  also 
admits  the  execution  of  the  deed  of  January  22,  1876,  to  C. 
H.  Lewis,  but  denies  that  it  was  made  on  any  trust  or 
understanding  as  alleged  in  the  bill. 
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The  answer  then  states  that  at  and  before  the  execution 
of  the  two  mortgages,  and  until  her  death,  PInma  F.  Cross 
was  the  owner  in  fee  simple  of  the  two  parcels  of  real  prop- 
erty described  therein  as  a  pf)rtion  of  the  donation  of  Daniel 
Leslie,  containing  eighty  acres,  and  the  donation  of  F.  8. 
Hoyt  and  wife,  containing  one  hundred  and  thiriy-one 
acres,  and  otherwise  designated  in  the  bill  as  parcels  four- 
teen and  fifteen;  thatpiror  to  the  execution  of  said  mort- 
gages Thomas  Cross  was  indebted  to  the  firm  of  Allen  A 
liowis  for  money  theretofore  advanced  to  him  in  the  sum  of 
thirty  thousand  dollars,  which  he  was  unable  to  pay,  and  to 
secure  the  payment  of  which  said  notes  and  mortgages  were 
given;  that  at  the  urgent  solicitation  of  her  husband  and 
the  attorney  of  said  firm,. she  was  induced  to  join  in  said 
mortgage  and  thus  "interpose  her  said  lands  as  security 
only  for  said  debt  of  her  said  husband." 

Then  follow  certain  allegations  which  are  excepted  to  by 
the  plaintiff  as  impertinent.     Briefly  they  are  as  follows: 

1.  That  it  was  stipulated  in  said  mortgages  that  in  default 
of  payment  of  the  notes,  that  they  should  be  foreclosed  as 
provided  by  law,  and  no  other  or  different  mode  of  sale  of 
said  lands  was  provided  therein  or  contemplated  by  the 
parties  thereto. 

2.  That  after  the  death  of  said  Pluma  F.  Cross,  and  in 
Ifovember,  1876,  said  Thomas  Cross  entered  into  an  agree- 
ment with  Allen  &  Lewis,  in  pursuance  of  which  they  sold 
and  conveyed  sundry  portions  of  said  mortgaged  premises 
contrary  to  the  terms  and  conditions  of  said  mortgages,  as 
follows:  To  J.  L  Thompson,  four  hundred  and  thirteen  and 
six  one-liundredths  acres,  for  three  thousand  eight  hundred 
and  thirty-four  dollars;  to  C.C.  Kennedy,  one  hundred  and 
sixty  and  two  one-hundredths  acres,  for  one  thousand  six 
hundred  and  eighty  dollars  and  twenty  cents;  to  S.  B.  Scott, 
three  hundred  and  nine  and  thirty-six  one-hundredths  acres, 
for  three  thousand  and  eighty  dollars;  in  all  eight  hundred 
and  eighty-two  fourty-four  one  hundredths  acres  for  eight 
thousand  five  hundred  and  ninety-four  dollars  and  twenty 
cents,  which  land  was  then  worth  and  would  have  sold  under 
ordinary    circumstances     for     twenty    thousand    dollars; 
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that  in  makiDg  said  sales  said  parties  expended  fifteen 
hundred  dollars  in  surveys,  commissions  and  agents, 
and  wrongfully  charged  the  same  to  the  proceeds 
of  said  sales;  that  no  part  of  •said  proceeds  were  ever  cred- 
ited on  said  notes  or  mortgages,  and  that  said  sales  were 
made  without  the  consent  of  the  defendants. 

3.  That  the  said  lands  of  Pluma  F.  Gross  were,  at  the 
time  of  said  sales,  and  now  are,  worth  not  more  than  tea 
thousand  dollars,  and  the  premises  considered,  the  same 
ought  to  be  released  and  discharged  from  the  operation 
and  effect  of  said  mortgages. 

It  appearing  from  the  allegations  thus  excepted  to,  that 
the  creditors,  Allen  &  Lewis,  voluntarily  disposed  of  a  por- 
tion of  the  debtor  6  property,  on  which  they  had  a  lien  for 
their  debt  at  a  loss  or  sacrifice  of  not  less  than  ten  thousand 
dollars,  a  sum  equal  to  the  value  of  the  property  which  the 
defendant's  mother  mortgaged  as  a  security  for  said  debt, 
they  claim  that  the  same  is  discharged  from  the  operation  of 
the  mortgage,  and  that,  therefore,  such  allegations  consti- 
tute, as  to  them,  a  good  defense  to  the  bill. 

The  argument  in  support  of  the  exceptions  is,  that  admit- 
ing  the  sale  of  a  portion  of  the  debtor's  property  at  a  loss, 
the  conclusion  that  the  property  of  the  surety  is  therefore 
released  from  the  effect  of  the  mortgage  does  not  follow,  be- 
cause all  the  property  included  in  the  mortgage  is  not  suffi- 
cient to  satisfy  the  debt  by  more  than  ten  thousand  dollars, 
and  therefore  it  can  make  no  difference  to  these  defendants 
whether  such  sum  was  lost  by  this  disposition  of  the  debt- 
or's property  or  not.  They  are  not  injured  in  any  view  of 
the  case,  because  after  making  due  allowance  for  this  loss 
their  property  will  still  be  required  to  satisfy  the  debt. 

It  is  admitted  that  Mrs.  Cross  was  only  a  surety  in  this 
transaction  for  the  debt  of  her  husband,  and  it  is  not  dis- 
puted that  if  the  creditors*  relinquished  their  lien  on  any 
portion  of  the  debtor's  property  included  in  the  mortgage 
without  redacing  the  debt  in  an  amount  equal  to  the  value 
thereof,  that  the  property  of  the  surety  is  so  far  discharged 
from  the  lien  thereof. 

This  rule  is  the  result  of  equitable  principles  inherent  in 
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the  relation  of  principal  and  surety,  which  require  that  the 
property  of  the  former  pledged  to  the  creditor  for  the  pay- 
ment of  his  debt,  shall  for  the  benefit  of  the  latter  be  ap- 
plied to  that  purpose.  A  creditor  with  such  a  lien,  is  so  far 
a  trustee  for  all  parties  concerned  and  must  not  deprive 
any  one  of  the  benefit  of  it.  Upon  paying  the  debt  the 
surety  is  subrogated  to  the  right  of  the  creditor  in  this  re- 
spect, but  if  in  the  meantime  the  latter  has  done  anything 
to  impair  the  value  of  such  right,  the  former  is  so  far  dis- 
charged from  his  liability.  (Brandt  on  Suretyship,  Sec.  370; 
NeflTs  Appeal,  9;  W.  &  S.  43;  American  Bank  v.  Baker,  4 
Met.  177;  Cummings  v.  Little,  45  Maine,  187;  Hayes  v.  Wardy 
4  John  Ch.  129;  Baker  v.  Briggs,  8  Met.  129.) 

In  Hayes  y.  Ward,  supra,  Chancellor  Kent  says:  "The 
surety,  by  his  very  character  and  relation  as  surety,  has  an 
interest  that  the  mortgage  taken  from  the  principal  debtor 
should  be  dealt  with  in  good  faith,  and  held  in  trust,  not 
only  for  the  creditor's  security,  but  for  the  surety's  indem- 
nity. A  mortgage  so  taken  by  the  creditor,  is  taken  and 
held  in  trust,  as  well  for  the  secondary  interest  of  the  surety, 
as  for  the  more  direct  and  immediate  benefit  of  the  creditor; 
and  the  latter  must  do  no  willful  act,  either  to  poison  it,  in 
the  first  instance,  or  to  destroy  or  cancel  it,  afterwards." 

But  it  is  not  stated  either  in  the  bill  or  answer  what  is 
the  value  of  the  portion  of  the  debtor's  property  still 
covered  by  the  mortgage,  and  therefore  it  does  not  appear 
whether  or  not,  the  whole  of  it  was  sufficient,  if  disposed  of 
at  a  fair  value,  to  satisfy  this  debt,  without  recourse  upon 
the  surety  property. 

In  round  numbers  there  is  now  due  on  these  notes  not 
less  than  eighty  thousand  dollars.  In  the  argument  for  the 
exceptions  it  is  claimed  that  the  whole  property  included 
in  the  mortgage  is  not  sufficient  to  pay  the  debt  by  a  much 
larger  sum  than  the  alleged  value  of  the  defendants'  proper- 
ty. And  if  this  is  so,  then  the  defendants  are  not  injured 
by  what  they  complain  of,  and  the  allegations  excepted  to 
would  be  no  defense  to  the  bill  and  be  clearly  impertinent. 
But  the  court  cannot  say  judicially  what  this  three  thousand 
three  hundred  and  ninety  acres  of  land  is  worth.  It  canuot 
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assume  that  it  is  only  worth  seventy  thousand  dollars  and 
not  eighty  thousand  dollars,  though  it  may  not  fetoh  either 
sum  when  put  up  at  auction. 

The  rule  seems  to  be  that  the  burden  of  proof  is  on  the 
creditor  in  a  case  of  this  kind,  to  show  that  the  surety  has 
not  been  injured  by  the  transaction.  (Brandt  on  Suretyship 
Sec.  370.) 

It  follows  that  the  allegations  excepted  to  are  not  imper- 
tinent but  constitute  a  good  defence  to  the  relief  prayed  for 
as  to  these  defendants.  The  plaintiff  must  either  deny 
them  by  a  replication  or  confess  and  avoid  them  by  proper 
amendments  to  this  bill. 

The  further  point  made  in  support  of  the  third  exception, 
that  the  matter  excepted  to  is  a  mere  conclusion  of  law,  is 
not  well  taken.  It  is  sometimes  proper  and  convenient  in 
equity  pleading,  as  a  means  of  indicating  the  relief  to  which 
the  party  considers  himself  entitled  or  the  defense  sought 
to  be  made,  to  make  deductions  from  the  facts  stated,  that 
are  more  or  less  conclusions  of  law.  And  this  seems  to  be 
the  character  of  this  allegation. 

The  exceptions  are  disallowed. 


H.  L.  E.  Meyers  et  al.  v.  F.  N.  Shurtleff. 

CiBOurr  Court,  Distriot  of  Oregon. 
May  13,  1885. 

1.    DtTTIABLE  VaLUB  OF  ImPOBTSD  MeBCHANDISB — VaLUB  OF  COYEBING  NoT  TO 

BE  Inclctded  Thebein.— Section  7  of  the  Act  of  March  3,  1883  (22  Stat., 
623) ,  not  only  repeals  section  2907  of  the  B.  S.,  authorizing  the  valne  of  the 
'*  ooTering  "  to  be  added  to  the  wholesale  price  of  imported  merchandise 
for  the  purpose  of  ascertaining  its  dutiable  value,  but  positively  prohibits 
the  value  of  such  *' covering"  from  being  estimated  as  a  part  of  such, 
dutiable  value,  and  therefore  the  value  of  barrels  in  which  Portland 
cement  is  imported  cannot  be  added  to  the  wholesale  price  of  the  latter 
as  an  element  of  its  dutiable  value. 

Before  Deady,  District  Judge. 

Mr,  Erasmus  D.  ShaUuck  and  Mr.  Robert  L.  McKee,  for  the 
plaintiffs. 

Mr.  James  F.  Watson,  for  the  defendant. 
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Deadt,  J.  This  aotion  is  brought  by  the  plaintiffs  to  re- 
ooyer  the  sum  of  six  hundred  and  twenty-six  dollars  and 
seventy-one  cents,  alleged  to  be  an  excess  of  duties  paid  to 
the  defendant  as  collector  of  this  port. 

It  is  stated  in  the  complaint  that  on  September  10,  1884, 
the  plaintiffs  imported  from  London  to  this  port  one  thousand 
and  seventy-three  and  one-third  tons  of  Portland  cement, 
contained  in  six  thousand  four  hundred  and  thirty-nine  bar- 
rels, and  of  the  value,  at  London,  of  three  thousand  one 
hundred  and  thirty-three  dollars  and  thirty-four  cents;  that 
said  '^  barrels  were  only  coverings  or  holders,  and  only  the 
usual  and  necessary  outside  packages  for  the  transportation 
and  protection  of  the  cement  contained  therein,  and  were 
and  are  of  no  commercial  value  after  the  removal  of  the  con- 
tents thereof;  that  said  barrels  were  not  of  any  material  or 
form  designed  to  evade  duties  thereon,  ^or  designed  for  use 
otherwise  than  in  the  honafde  transportation  of  goods,  to  wit : 
cement  to  the  United  States." 

The  complaint  then  states  in  detail  the  entry  of  the  cement 
at  the  custom  house,  and  the  valuation  of  the  barrels  as  a 
part  of  the  dutiable  value  of  the  cement  and  the  imposition 
of  a  duty  of  twenty  per  centum  thereon,  amounting  to 
six  hundred  and  twenty-six  dollars  and  seventy-one  cents, 
vrhich  the  plaintiff  on  October  3,  1884,  paid  under  protest, 
and  that  said  barrels  were  not  dutiable;  the  subsequent  ap- 
peal to  the  secretary  of  the  treasury,  and  his  affirmation  of 
the  action  of  the  collector. 

The  defendant  demurs  to  the  complaint,  for  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

By  the  schedule  A  of  the  act  of  March  3,  1883  (22  Stat, 
493),  "Cement— Koman,  Fortland,  and  all  others,"  imported 
from  foreign  countries,  is  made  subject  to  pay  a  duty  of 
"twenty  per  centum  ad  valorem.'' 

The  rule  prescribed  for  the  government  of  the  collector  of 
customs,  in  ascertaining  the  dutiable  value  of  imported  mer- 
chandise for  the  purpose  of  estimating  the  ad  valorem  duty 
to  be  levied  thereon,  has  for  the  past  twenty  years,  within 
certain  limits,  been  constantly  changing. 

From  the  act  of  July  31,  1789  (1  Stat.  41),  to  that  of 
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March  1,  1823  (3  Stat.  732),  the  rule  was  that  the  yalae  of 
"outside  packages"  sboald  not  be  considered  a  part  of  the 
cost  of  the  goods.  From  the  latter  to  the  act  of  June  30, 
1864  (13  Stat.  217),  the  law  appears  to  have  been  silent  on 
the  subject. 

By  section  16  of  the  act  of  August  30  1842  (5  Stat.  663)^ 
''  the  actual  market  value  or  wholesale  price'*  of  the  article 
imported,  "at  the  time  when  purchased  in  the  principal 
markets  of  the  country"  from  whence  imported,  together 
with  all  costs  and  charges,  except  insurance,  and  including 
in  every  case  a  charge  for  commissions  at  the  usual  rates," 
is  made  "the  true  value  at  the  port  where  the  same  may  be 
entered  upon  which  duties  shall  be  assessed." 

By  section  1  of  the  act  of  March  3,  1851  (9  Stat  629),  the 
value  of  the  article  is  required  to  be  ascertained  at  ''the 
period  of  exportation,"  instead  of  the  "time"  of  purchase- 
By  section  25  of  the  act  of  March  2,  1861  (12  Stat.  197), 
this  time  is  changed  to  "  the  day  of  actual  shipment,"  when 
the  same  appears  from  the  bill  of  lading. 

By  section  24  of  the  act  of  June  30, 1864  (13  Stat.  217),  "  the 
actual  value "  of  the  goods  was  required  to  be  taken  when 
"on  shipboard,  at  the  last  place  of  shipment  to  the  United 
States,"  to  be  "ascertained  by  adding  to  the  value  of  such 
goods  at  the  place  of  growth,  production,  or  manufacture, 
the  cost  of  transportation,  shipment,  and  transhipment,  with 
all  the  expenses  included,  from  the  place  of  growth,  produc- 
tion, or  manufacture,  whether  by  land  or  water,  to  the  vessel 
in  which  shipment  is  made  to  the  United  States,  the  value 
of  the  sack,  box,  or  covering  of  any  kind,  in  which  such 
goods  are  contained,  commission  at  the  usual  rate,  in  no 
case  less  than  two  and  one-half  per  centum,  brokerage  and 
all  export  duties,  together  with  all  costs  and  charges,  paid  or 
incurred  for  placing  said  goods  on  shipboard,  and  all  other 
charges  specified  by  law." 

By  section  67  of  the  act  of  March  3,  1865  (13  Stat.  493), 
the  collector  is  required  "to  cause  the  actual  market  value 
or  wholesale  price"  of  the  goods  "at  the  period  of  expor- 
tation to  the  United  States  in  the  principal  markets  of  the 
country''  from  whence  they  are  imported,  "to  be  appraised^ 
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and  such  appraised  valne  shall  be  considered  the  valae  upon 
nrhich  dntj  shall  be  assessed;"  and  section  24  of  the  act  of 
1864,  supra,  is  expressly  repealed,  and  also,  "all  acts  and 
parts  of  acts  requiring  duties  to  be  assessed  upon  commis- 
sions, brokerage,  cost  of  transportation,  shipment,  tranship- 
ment, and  other  like  costs  and  charges  incurred  in  placing 
^^7  goods,  wares,  or  merchandise  on  shipboard." 

By  section  9  of  the  act  of  July  29,  1866,  the  pendulum 
was  swung  back  again  to  the  war  tariff  of  1864,  so  that  ''in 
determining  the  dutiable  value  of  merchandise,"  the  collec- 
tor was  required  to  add  ''  to  the  cost  or  to  the  actual  whole- 
sale price  or  general  market  value  at  the  time  of  exportation 
in  the  principal  markets  of  the  country"  from  whence  the 
same  is  imported  into  the  United  States,  ''the  cost  of  trans- 
portation, shipment,  and  transhipment,  with  all  the  expenses 
included,  from  the  place  of  growth,  production,  or  manufac- 
ture, whether  by  land  or  water,  to  the  vessel  in  which  the 
shipment  was  made  to  the  United  States;  the  value  of  the 
sack,  box,  or  covering  of  any  kind  in  which  such  merchan- 
dise is  contained;  commission  at  the  usual  rates,  but  in  no 
case  less  than  two  and  one-half  per  centum;  brokerage,  ex- 
port duty,  and  all  other  actual  or  usual  charges  for  putting 
up,  preparing,  and  packing  for  exportation  and  shipment." 

These  sections  of  the  acts  of  1865  and  1866  were  carried 
into  the  revised  statutes,  the  former  being  section  2906  of 
that  compilation,  and  the  latter  section  2907. 

Section  7  of  the  act  of  March  3,  1883  (22  Stat.  523),  re- 
peals the  latter  of  these  sections  as  well  as  section  2908,  and 
provides  that  "hereafter  none  of  the  charges  imposed  by 
said  sections,  or  any  other  provision  of  existing  law,  shall 
be  estimated  in  ascertaining  the  value  of  goods  to  be  im- 
ported; nor  shall  the  value  of  the  usual  and  necessary  sacks, 
crates,  boxes,  or  covering  of  any  hind  he  estimated  as  part  of 
their  value  in  determining  the  amount  of  duties  for  which  they 
<ire  liable;  provided,  that  if  any  packages,  sacks,  crates,  boxes, 
or  coverings  of  any  kind,  shall  be  of  any  material  or  form 
designed  to  evade  duties  thereon,  or  designed  for  use  other- 
wise than  in  the  bona  fide  transportation  of  goods  to  the 
United  States,  the  same  shall  be  subject  to  a  duty  of  one 
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huodred  per  oentam  ad  valorem  upon  the  aotaal  yalne  of  the 
same." 

It  is  understood  that  the  action  of  the  collector  in  thia 
case  was  had  in  obedience  to  the  instrnctions  of  the  treasury 
department,  acting  under  the  advice  of  the  department  of 
justice,  contained  in  an  opinion  of  January  11, 1884,  in  which 
it  is  said  that  the  only  change  affected  by  section  7  of  the 
act  of  1883,  ''as  regards  the  basis  on  which  ad  valorem  duties 
are  to  bo  estimated,"  '4s  to  exclude  from  such  basis  all  costs 
and  charges,  which  under  the  law  as  it  previously  stood, 
were  required  to  be  added  to  the  current  or  actual  market 
value  or  wholesale  price  of  the  merchandise  in  the  principal 
markets  of  the  country  whence  the  same  was  imported,  or  of 
the  country  of  production  or  manufacture,  as  the  case  might 
be.  Thus  the  current  or  actual  market  value  or  wholesale 
price  in  these  markets,  which  is  to  be  appraised,  is  now 
made  the  sole  basis  for  estimating  such  duties." 

The  ''costs"  and  "charges"  of  which  these  statutes 
speak,  unless  otherwise  expressly  stated,  are  thq  items  of 
expense  incurred  by  the  importer  in  and  about  the  purchase 
of  goods,  and  afterwards  and  before  their  arrival  at  the  port 
of  entry.  They  do  not,  unless  specially  mentioned,  include 
the  cost  of  the  sack,  box,  or  covering  in  which  the  goods  are 
usually  contained  and  purchased. 

And  it  may  be  admitted,  that  when  the  statute  declares 
"without  more" — without  qualification — that  the  dutiable 
value  of  imported  merchandise  is  "the  actual  market  value 
or  wholesale  price  "  in  the  principal  markets  of  the  country 
whence  the  same  is  imported,  that  such  value  includes  the 
cost  of  the  sack,  box,  or  covering  in  which  it  is  usually  con- 
tained and  purchased.  (Cobb  v.  Hamlin,  3  Cliff.  200.)  The 
cost  or  expense  of  the  covering  usual  and  necessary  for  the 
protection  and  transportation  of  an  imported  article  from 
the  place  of  purchase  is,  as  a  matter  of  fact,  an  element  of 
its  value  at  such  place. 

And  the  only  question  in  this  case  is,  whether  or  not  con- 
gress has  said,  without  qualification,  that  the  dutiable  value 
of  this  cement  is  "the  actual  value  or  wholesale  price"  ia 
Tiondon. 
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And  first,  although  the  ''actual  yalne"  of  an  article  in 
the  country  where  purchased,  does,  in  the  abstract,  include 
the  cost  of  the  outside  package,  in  which  it  is  contained  and 
placed  for  shipment,  yet  it  is  plainly  inferable  from  the 
terms  of  the  legislation  on  the  subject,  as  above  stated,  that 
whenever  congress  has  intended  to  include  that  expense  in 
such  Talue,  as  a  basis  for  estimating  duties,  it  has  expressly 
said  so. 

To  go  no  farther  back  than  1864,  that  act  expressly  pro- 
vided that  the  *  *  dutiable  value  "  of  goods  should  be  their 
value  on  shipboard,  to  be  ascertained  by  adding  to  their 
value  at  the  place  of  growth,  production,  or  manufactare, 
among  other  things  ''the  value  of  the  sack,  box,  or  covering 
of  any  kind  "  in  which  they  are  contained.  The  act  of  1865 
simply  made  the  "  dutiable  value  "  of  goods  their  **  actual 
market  value  "  at  the  period  of  exportation,  and  expressly 
repealed  section  24  of  the  act  of  1864,  requiring  the  value  of 
the  "covering"  to  be  considered  in  ascertaining  such 
"market  value,"  while  the  act  of  1866  simply  restored  the 
rule  of  valuation  prescribed  by  the  act  of  1864. 

From  this  statement  of  congressional  action  or  legislative 
habit  on  this  subject,  it  may  fairly  be  inferred  that  the 
expense  of  the  "covering"  of  imported  merchandise  is 
never  to  be  included  in  ascertaining  the  "dutiable  value" 
thereof,  unless  the  statute  expressly  so  provides.  And, 
therefore,  if  the  act  of  1883  did  nothing  more  than  repeal 
section  2907  of  the  revised  statutes  (section  9  of  the  act  of 
1866),  authorizing  the  value  of  such  "  covering  "  to  be  added 
to  the  "wholesale  price,"  in  determing  the  "dutiable 
value"  of  this  merchandise,  there  would  be  no  legislative 
authority  for  adding  the  value  of  the  barrels  to  the  value  of 
the  cement,  as  a  basis  of  estimating  the  duty  on  the  latter. 

But  when  it  is  considered,  that  the  act  of  1883,  not  only 
repeals  section  2907  of  the  revised  statutes,  authorizing  the 
value  of  the  barrel  to  be  added  to  that  of  the  cement,  but 
also  expressly  prohibits  the  value  of  the  former  to  "be  esti- 
mated as  a  part  of  the  value  "  of  the  latter  "  in  determining 
the  amount  of  duties  for  which  it  is  liable,"  the  case  is  too 
plain  for  argument.  The  mere  statement  of  it  is  sufficient. 
There  is  no  room  for  construction  or  difference  of  opinion. 
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The  act  of  1883  is  both  explicit  and  peremptory.  It  not 
odIt  prohibits  the  "  charges  "  or  expenses  incurred  in  and 
abont  the  purchase  of  the  goods  and  their  shipment,  from 
being  added  to  their  actnal  yalae  or  wholesale  price,  but  it 
goes  further,  and  apparently  out  of  abundance  of  caution, 
adds — "  nor  shall  the  value  of  the  usual  and  necessary  sacks, 
crates,  boxes  or  covering  of  any  kind,  be  estimated  as  part 
of  their  (imported  goods)  value  in  determining  the  amount 
of  duties  for  which  they  (imported  goods)  are  liable.*' 

The  demurrer  in  this  case  admits  that  the  value  or  cost 
of  the  barrels  in  London  was  estimated  in  ascertaining  the 
dutiable  value  of  the  cement,  and  that  the  former  is  the 
usual  and  necessary  covering  for  the  protection  and  trans- 
portation of  the  latter. 

It  is  impossible  to  sustain  the  legality  of  this  valuation  or 
the  collection  of  the  duties  thereon,  without  absolutely 
ignoring  this  prohibitory  clause  in  section  7  of  the  act  of 
1883,  as  seems  to  have  been  done  in  the  opinion  of  July  14, 
1884. 

The  demurrer  is  overruled. 


Wiley  C.  Smith  v.  William  Ewing  et  al. 

CiRouiT  CouBT,  District  op  Obeoon. 
June  1,  1885. 

1.  Cebtificate  op  Pubohabb  Undbb  Pbb-emption  Law.— a   certificate   of 

purchase  issued  in  due  form,  in  favor  of  a  pre -emptor,  for  land  Bubjeot 
to  eutry  under  the  pre-emption  law,  cannot  be  canceled  or  set  aside  by 
the  land  department  for  alleged  frauds  in  obtaining  it;  but,  in  such  case, 
the  government  must  seek  redress  in  the  courts  where  the  matter  may  be 
heHrd  and  determined  according  to  the  law  applicable  to  the  rights  of  in- 
dividuals in  like  circumstances. 

2.  Innogbnt  Pubchasbb. — Semble,  that  a  purchaser  in  good  faith  and  for  » 

valuable  consideration,  from  a  pre-emptor,  of  the  land  included  in  the 
lalter's  certificate  of  purchase,  takes  the  same  purged  of  any  fraud 
which  might  have  been  committed  in  obtaining  said  certificate. 

Before  Deady,  District  Judge. 
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Mr.  John  J.  BalUray  and  Mr.  J.  M.  Bower ^  for  the  plain- 
tiff. 

Mr.  James  F.  WatBOiij  for  the  defendant. 

Deadt,  J.  This  suit  is  brought  by  a  citizen  of  Georgia 
to  obtain  a  decree  enjoining  the  defendants,  who  are  citizens 
of  Oregon,  from  trespassing  on  certain  lands  situate  in 
Umatilla  county,  Oregon,  and  that  any  claim  they  may  have 
thereto  be  declared  null  and  Toid. 

The  defendants  answered  separately,  and  the  cause  was 
heard  on  exceptions  to  the  answer  of  the  defendant  Ewing 
for  impertinence. 

It  appears  from  the  bill  that  on  August  20,  1881,  Arthur 
Webb  settled,  as  a  pre-emptor  under  the  laws  of  the  United 
States,  on  and  improved  the  south  half  of  the  northeast 
quarter  and  the  north  half  of  the  southeast  quarter  of  sec- 
tion two,  in  township  two  north,  of  range  thirty-two  east, 
of  the  Wallamet  meridian,  and  on  the  following  day  filed  in 
the  local  land  office  at  La  Grande  his  declaratory  statement 
therefor;  that  on  July  29,  1882,  after  due  publication  of 
notice  thereof,  Webb  made  his  final  proof  of  such  settlement 
and  improvement  to  the  satisfaction  of  the  register  and  re- 
ceiver of  said  office,  and  paid  for  the  land  at  the  rate  of 
two  dollars  and  fifty  cents  per  acre,  or  three  hundred  and 
ninetj-six  dollars  and  twenty  cents  in  all,  for  which  he  re- 
ceived from  said  receiver  '  'a  certificate  of  purchase  and  entry 
of  said  land,  as  by  law  required,"  which  on  July  31,  1882,  was 
duly  recorded  in  the  county  clerk's  office;  that  on  the  same 
day,  D.  E.  Smith  purchased  said  land  from  said  Webb  in 
good  faith,  and  for  a  valuable  consideration,  to  wit:  t^o 
thousand  dollars,  and  took  a  conveyance  thereof  from  said 
Webb,  which  was  duly  recorded  on  the  same  day;  that  on 
December  1,  1884,  the  plaintiff  purchased  said  land  from 
said  Smith,  subject  to  a  mortgage  thereon,  given  to  the 
American  Mortgage  Company,  of  one  thousand  dollars,  in 
good  faith  and  for  valuable  consideration,  to  wit:  one 
thousand  dollass,  and  received  a  conveyance  thereof  from 
said  Smith,  and  is  now  the  owner  and  in  possession  of  the 
premises,  which  are  valuable  for  agricultural  purposes  and 
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reasonably  worth  five  thousand  fiye  hundred  dollars;  that 
on  or  about  July  10,  1883,  the  defendant  Ewing  wrongfuUj 
entered  on  the  premises  and  built  a  dwelling  house  thereon, 
in  which  he  has  since  and  now  resides,  and  cultivates  about 
five  acres  thereof  and  cuts  timber  thereon ;  and  that  he  denies 
the  plaintifiTs  title  and  interest  in  said  land,  and  disputes  his 
possession  thereof,  and  claims  an  estate  or  interest  therein 
adverse  to  the  plaintiff. 

By  his  answer,  the  defendant  Ewing  admits  that  Webb 
erected  a  building  on  the  premises,  and  filed  a  declaratory 
statement  thereon  and  entered  the  same,  as  a  pre-emptor, 
as  alleged  in  the  bill;  but  denies  that  the  plaintiff  or  those 
under  whom  he  claims  were  ever  the  owners  of  the  prem- 
ises, or  that  the  plaintiff  is  in  possession  of  the  same;  and 
alleges  that  on  April  21,  1876,  he  being  duly  entitled  to  the 
benefit  of  the  pre-emption  law,  settled  on  the  premises  under 
said  law,  and  filed  his  declaratory  statement  thereon,  and 
afterwards,  on  December  4, 1876,  with  the  permission  of  the 
register  and  receiver,  **  duly  changed  said  entry  " — meaning, 
I  suppose,  said  "declaratory  statement;''  that  the  settle- 
ment and  entry  of  Webb  was  in  "confiict"  with  that  of 
Ewing's,  as  changed  on  December  4;  that  soon  after  the 
entry  of  the  premises  by  Webb,  but  when  is  not  stated,  the 
defendant  applied  to  the  register  and  receiver  to  contest 
**the  claim''  of  the  former  to  the  land  included  in  his 
"declaratory  statement  and  pretended  entry  upon  the 
grounds  above  stated;"  that  thereafter  such  proceedings 
were  had  on  such  application  that  a  contest  was  ordered 
thereon  by  the  commissioner  of  the  general  land  office,  and 
a  hearing  had  before  the  register  and  receiver  on  January 
17,  1883,  who  thereupon  decided  that  neither  said  Webb 
nor  said  Ewing  had  complied  with  the  pre-emption  law  in 
the  matter  of  residence,  cultivation  and  improvement,  and 
recommended  "the  cancellation  of  the  filings  and  entries  of 
both  said  parties  by  the  commissioner;"  that  Webb  ap- 
pealed from  said  decision  to  the  commissioner,  who 
affirmed  the  same,  and  from  there  took  the  case  to  the  sec- 
retary of  the  interior,  where  D.  K.  Smith,  the  grantor  of  the 
plaintiff,  intervened  for  his  rights  as  a  purchaser  from 
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Webb,  as  alleged  in  the  bill  herein,  and  asked  that  a  patent 
for  the  land  included  in  the  declaratory  statement  of  the 
latter  be  issued  to  him;  bat  the  secretary  denied  said  appli- 
cation, and  on  February  21,  1884,  affirmed  the  decision  of 
the  comissioner,  and  that  thereupon  said  filings  and  entries 
were  cancelled  by  said  commissioner,  and  '^  all  rights  there- 
under wholly  annulled;"  and  that  by  reason  of  such  contest 
and  cancellation  the  defendant  became  entitled  under  the 
law  to  enter  said  lands  within  thirty  days  from  the  date  of 
said  cancellation,  and  that  he  did  within  such  period,  to 
wit:  on  March  17,  1884,  apply  to  said  land  office  "to  enter 
said  tract  as  a  homestead,"  which  application  was  allowed; 
whereupon  he  **  commenced  to  reside  upon  and  cultivate  and 
improve  said  land  as  a  homestead,"  and  has  ever  since  con- 
tinued to  do  the  same. 

The  plaintiff  excepts  to  so  much  of  this  answer  as  sets  up 
the  settlement  and  filing  of  Ewing  on  the  premises  in  1876, 
the  contest  thereabout  with  Webb  in  1883,  and  the  decisions 
thereon,  and  his  subsequent  entry  of  the  land  as  a  home- 
stead, as  impertinent. 

The  ground  on  which  this  exception  is  based  is,  that  as 
soon  as  Webb  entered  the  land  at  the  local  land  office  and 
received  the  certificate  of  purchase,  it  became  his  property — 
the  legal  title  remaining  in  the  vendor  in  trust  for  him  until 
the  patent  should  issue  in  due  course  of  proceeding.  That 
while  any  person  interested  may  appear  on  the  notice  of 
final  proof  required  by  the  act  of  March  3,  1879  (20  stat., 
472),  and  contest  the  right  of  a  settler  to  become  a  pur- 
chaser under  the  pre-emption  law,  and  thereby  prevent  a 
certificate  of  purchase  from  being  issued  to  such  settler,  or 
cause  the  same  to  be  canceled  on  an  appeal  from  the  de- 
cidon  of  the  local  office  allowing  the  entry  to  be  made,  yet 
the  government  of  the  United  States,  having  satisfied  itself, 
through  its  local  agents,  in  the  manner  provided  by  law, 
that  Webb  was  entitled,  under  the  pre-emption  law,  to  par- 
chase  the  land,  and  having  thereupon  sold  it  to  him,  cannot 
institute  a  contest  in  the  land  department  between  the  pur- 
chaser and  any  one  else,  or  even  itself,  to  set  aside,  cancel 
or  recall  said  certificate. 
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Section  2273  of  the  revised  statutes  gives  the  register  and 
receiver  the  right  to  determine  **  all  questions  as  to  the  right 
of  pre-emption  arising  between  different  settlers,"  on  ''the 
«ame  tract  of  land, "  saving  the  right  of  appeal  to  the  com- 
missioner and  the  secretary  of  the  interior. 

But  at  the  date  of  Webb's  entry  and  this  alleged  contest, 
Swing's  claim  to  the  premises,  under  his  filing  in  1876,  was 
forfeited  for  want  of  final  proof  and  payment  within  thirty 
months  thereafter  (g  2267,  B.  S.)  He  was  then  a  stranger 
to  the  proceeding,  and  without  interest  in  or  relation  to  the 
land.  No  question  could  arise  between  Webb  and  him  as 
settlers  thereon,  nor  as  to  the  right  of  either  to  pre-empt 
the  same.  By  reason  of  his  neglect  to  make  his  final  proof 
and  payment,  the  effect  of  Ewing's  filing  had  ceased,  and 
be  had  long  lost  his  status  as  a  claimant  under  the  pre- 
emption law. 

Therefore,  this  proceeding  in  the  land  department,  that 
resulted  in  the  attempted  cancellation  of  Webb's  certificate, 
must  be  regarded  not  as  a  contest  under  section  2273  of  the 
revised  statutes,  between  two  settlers  on  the  same  tract  of 
land,  but  as  an  esc  paiiie  proceeding  instituted  by  the  com- 
missioner for  the  purpose  of  cancelling  Webb's  certificate, 
upon  the  suggestion  of  a  stranger  that  it  was  fraudulently 
obtained.  The  fact  that  Webb  saw  proper  to  participate 
in  it  with  a  view  of  protecting  his  certificate  does  not  affect 
its  character  in  this  respect. 

Has  the  commissioner  any  such  power  ?  It  is  not  given 
to  him  in  terms  by  any  act  of  congress  that  I  am  aware  of. 
His  right  to  pass  upon  confiicting  claims  to  land  under  the 
pre-emption  law  seems  confined  to  cases  that  come  before 
him  on  appeal  from  the  decision  of  the  register  and  re- 
ceiver, in  case  of  a  contest  between  two  or  more  settlers 
under  such  law.  Doubtless  the  commissioner  may  also  re- 
fuse to  give  effect  to  a  certificate  and  issue  a  patent  thereon, 
when  it  appears  from  the  face  thereof,  or  the  proof  accom- 
panying it,  that  it  was  issued  contrary  to  law.  But  if  the 
land  is  open  to  pre-emption  and  the  proof  is  formally  suffi- 
cient, as  that  it  is  made  by  the  oaths  of  the  proper  and  pre- 
scribed number  of  witnesses  to  the  necessary  facts,  the 
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oommiBsioner  cannot  disallow  the  certificate,  or  refuse  ta 
issue  a  patent  thereon,  because  the  proof  is  not  satisfactory 
to  his  mind,  or  because  it  is  suggested  to  him  that  it  ia 
false.  The  law  devolves  the  determination  of  that  question 
on  the  register  and  receiver  (B.  S.,  section  2263),  and  it  can 
only  come  before  the  commissioner  on  an  appeal  from  their 
decision  by  a  party  to  a  contest  before  them. 

When  a  certificate  of  purchase  has  been  issued  to  a  pre- 
emptor  in  due  form,  and  no  appeal  has  been  taken  from  the 
decision  or  action  of  the  register  and  receiver,  the  land  de- 
scribed in  the  certificate  becomes  the  property  of  the  pre- 
emptor.     He  has  the  equitable  title  thereto,  and  has  a  right 
lo  the  legal  one  as  soon  as  the  patent  can  issue  in  the  due 
course  of  proceeding,  and  he  can  dispose  of  the  same  and 
pass  his  interest  therein  as  if  the  purchase  had  been  made 
from   a  private  person.     (Carrol  v.  Safford,  3  How.  460 
Myers  v.  Croft,  13  Wall.  291;  Camp  v.  Smith,  2  Minn.  155 
Cornelius  v.  Kissd,  58  Wis.  237;  £uU  v.  StUe^,  35  111.  309 
Silly  man  v.  King,  36  Iowa,  207;  Moyer  v.  McCtdlongh,  1  Ind. 
339.) 

In  Carrol  v.  Safford  it  was  ruled  that  land  held  under  a 
certificate  of  purchase  from  the  United  States  land  office 
was  subject  to  state  taxation  as  the  property  of  the  pur- 
chaser.    In  delivering  the  opinion  of  the  court,  Mr.  Justice 
McLean  said:   ''When  the  land  was  purchased  and  paid  for 
it  was  no  longer  the  property  of  the  United  States,  but  of 
the  purchaser.     He  held  it  for  a  final  certificate,  which 
could  no  more  be  canceled  by  the  United  States  than  a 
patent     It  is  true,  if  the  land  had  been  previously  sold  by 
the  United  States,  or  reserved  from  sale,  the  certificate  or 
patent  might  be  recalled  by  the  United  States  as  having 
been  issued  through  mistake.     In  this  respect  there  is  no 
difference  between  the  certificate  holder  and  the  patentee." 
In  Mo(yre  v.   Rohtnns  (96  U.  8.  530),  it  was  held  that  a 
patent  issued  by  the  land  department,  acting  within  the 
scope  of  its  authority,  passes  the  legal  title  to  the  land,  and 
all  control  of  the  executive  department  of  the  government 
over  the  title  thereafter  ceases;  that  if  any  wrong  has  been 
done  to  the  United  States  the  courts  of  justice  are  open  to- 
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it,  as  in  the  case  of  an  individaal,  to  have  redress  by  can- 
cellation of  the  patent  or  reconveyance  of  the  land. 

Bat  whether  a  final  certificate  or  certificate  of  purchase, 
issued  in  dae  form  to  a  pre-emptor  or  other  purchaser  of 
public  land,  bj  the  register  and  receiver  of  a  local  land 
office,  is,  within  this  rule,  subject  to  the  right  of  the  oom- 
missioner  or  secretary  to  modify  or  set  the  same  aside,  upon 
a  direct  appeal  to  either  of  them,  the  supreme  court  has  not 
decided,  that  I  am  aware  of.  The  cases  of  Lytle  v.  ArkanxsoB 
(9  How.  314),  Garland  v.  Wynn  (20  How.  6),  and  Harkness 
V.  Vnderhill  (1  Black,  316),  have  been  cited  and  considered, 
and  however  they  may  bear  on  the  question  they  are  not,  in 
my  judgment,  decisive  of  it. 

To  my  mind,  the  certificate  of  purchase,  subject  to  the 
condition  mentioned,  is  within  the  reason  of  the  rule  laid 
down  in  Moore  v.  Rohbim  in  the  case  of  a  patent.  The  issue 
of  a  patent  or  final  conveyance  on  such  a  certificate  is  a 
mere  ministerial  act,  of  which  the  purchaser,  in  the  case  of 
private  parties,  might  compel  the  performance . 

Several  of  the  state  courts  have  decided  that  the  certifi- 
cate of  purchase,  when  issued  in  due  form,  for  land  subject 
to  entry,  is  beyond  the  power  of  the  commissioner,  other- 
wise than  on  a  direct  appeal  from  the  register  and  receiver. 

In  Perry  v.  O'Hanlon  (11  Mo.  585),  the  supreme  court  of 
Missouri  held  that  a  cancellation  of  a  pre-emption  certificate 
by  the  commissioner  was  a  nullity.  To  the  same  effect  is 
the  ruling  in  PriU  v.  Stilea  (35  111.  309);  Cornelius  v.  Kissel 
(58  Wis.  241). 

The  statement  in  the  answer  as  to  the  time  and  manner  of 
instituting  the  alleged  contest  with  Webb  seems  purposely 
obscure. 

The  hearing  therein,  before  the  register  and  receiver,  ap- 
pears to  have  been  had  in  January,  1883,  while  it  appears 
from  a  notice  signed  by  the  register  of  Webb's  application 
to  make  final  proof,  addressed  to  Ewing  at  ''Bio  Yista,  Cal- 
ifornia,'' and  annexed  to  a  written  brief  filed  by  him  herein, 
that  he  was  living  in  California  as  late  as  August,  1882;  so 
that,  instead  of  being  ''soon  after,"  it  must  have  been  more 
than  a  year  after  the  certificate  was  issued  to  Webb  that 
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Ewing  returned  to  Oregon  and  applied  for  leave  to  contest 
the  former's  entry. 

Bat  assuming,  as  I  do,  that  the  proceeding  before  the 
register  and  receiver  was  had  on  the  direction  of  the  com- 
missioner withoat  the  authority  of  law,  the  cancellation  of 
Webb's  certificate  of  purchase  and  Swing's  subsequent 
entry  of  the  premises  under  the  homestead  law,  are  mere 
nullities.  This  being  so,  the  exceptions  for  impertinence 
are  well  taken.  The  matter  embraced  in  them  is  altogether 
immaterial,  and  not  a  defense  to  the  relief  sought  by  the 
bUl. 

Neither  does  it  appear  from  Swing's  answer  that  the  sec- 
ond or  changed  filing  of  December  4,  1876,  was  for  the  land 
in  question.  The  allegation  is  that  on  that  day,  with  the 
consent  of  the  register  and  receiver,  he  changed  his  declar- 
atory statement,  but  how  much  or  wherein  is  not  stated.  In 
the  opinion  of  the  secretary,  which  is  annexed  to  the  answer 
as  an  exhibit,  however,  it  crops  out  incidentally,  that  the 
change  consisted  in  throwing  out  the  southwest  quarter 
of  the  northwest  quarter  of  the  section,  and  adding 
thereto  lots  six  and  seven  of  the  same.  Nothing  definite 
can  be  ascertained  from  this,  without  reference  to  the  plat 
of  the  public  survey  of  the  section,  from  which  it  appears 
that  the  boundary  line  of  the  Umatilla  reservation  cuta  off 
the  southeast  corner  of  it,  leaving  the  southeast  quarter 
of  the  southeast  quarter  a  mere  fraction  containing  three 
thirty-two  one-hundredth  acres,  and  known  as  lot  six,  and 
the  northeast  quarter  of  the  sbutheast  quarter  also  a 
fraction,  containing  thirty-eight  nine-tenths  acres,  and 
known  as  lot  seven. 

Practically,  then,  the  second  or  changed  Ewing  statement 
includes  three  of  the  four  forty-acre  tracts  included  in 
Webb's  purchase,  and  lot  six  of  the  same  section.  Whether 
this  was  "  a  second  declaration  for  another  tract "  within 
the  prohibition  contained  in  section  2261  of  the  revised 
statutes  is  a  question.  Certainly  it  was  not  for  the  same 
tract  as  the  first  filing,  though  not  wholly  for  **  another  "  or 
different  one. 
On  the  argument  counsel  for  the  plaintiff  laid  great  stress 
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on  the  fact  as  be  assumed  it  to  be,  tbat  he  was  a  purchaser 
in  good  faith  for  a  valuable  consideration,  claiming  that  as 
the  defendant  had  not  answered  the  allegation  of  the  bill  to 
that  effect,  it  was  admitted  to  be  true.  But  such  is  not  the 
rule  in  equity  pleading,  though  it  would  be  very  convenient 
if  it  were  so.  An  allegation  in  a  bill  which  is  neither 
admitted  nor  denied  by  the  answer,  is  still  only  an  allega- 
tion, and  must  be  proved  before  the  plaintiff  can  have  any 
relief  based  on  it.  If  he  wishes  to  prove  it  by  the  answer 
of  the  defendant,  he  can  compel  the  latter  to  testify  upon 
the  point,  by  excepting  to  the  answer  for  insufficiency. 

The  exception  made  in  section  2262, of  the  revised  statutes 
in  favor  of  a  bona  fide  purchase  for  a  valuable  consideration 
fjom  a  person  holding  a  certificate  of  purchase  under  the 
pre-emption  law  is  only  against  the  forfeiture  of  the  land 
denounced  by  that  section,  on  account  of  the  falsity  of  the 
oath  thereby  required  of  the  settler  as  to  his  right  to  enter 
land  under  the  pre-emption  law  and  his  purpose  in  doing  so. 

But  in  this  case  it  was  alleged  that  the  pre-emptor  never 
complied  with  the  law  as  to  residence,  improvement  and 
cultivation,  and  that  the  certificate  of  purchase  was  issued 
to  him  upon  false  or  insufficient  proofs  [of  these  facts.  To 
such  a  case  section  2262  does  not  appear  applicable. 

But  at  common  law,  where  a  party  obtaining  a  convey- 
ance of  real  property  by  a  fraud  practiced  upon  the  grantor 
conveys  the  same  to  a  third  person  who  buys  in  good  faith 
and  for  a  valuable  consideration,  the  latter  will  hold  the 
property  purged  of  the  fraud.  {Fletcher  v.  Peck,  6  Cranch. 
133;  Somes  v.  Brewer,  2  Pick.  184;  Deputy  v.  Stapleford,  19 
Cal.  302;  2  Story's  E.  J.,  section  1502;  2  Wash.  R.  P.  597.) 

And  in  U.  S.  v.  Minor,  lately  decided  by  the  supreme 
court  (5  S.  C.  Eeporter,  836*),  it  is  said  that  when  a  person 
obtains  a  patent  for  land  under  {the  pre-emption  law  ^by 
"  fraud  and  perjury,  it  is  enough  to  hold  that  it  conveys  the 
legal  title,  and  it  would  be  going  quite  too  far  to  say  that'it 
cannot  be  assailed  by  a  proceeding  in  equity,  and  set  aside 
as  void  if  the  fraud  is  proved  and  iheix  are  no  innocent  pur- 
chasers  for  value. '  * 

*  Since  reported  in  114  U.  S.  233. 
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But  whether  this  rule  is  applicable  to  a  purchase  made 
from  a  pre-emptor  after  entry  and  before  patent  issues,  may 
be  a  question.  Begarding  the  sale  of  the  land,  however,  as 
completed  when  the  proof  of  compliance  with  the  law  is 
made  to  the  satisfaction  of  the  agents  of  the  vendor — the 
register  and  the  receiver — and  the  purchase  price  paid  to 
them,  my  impression  is  that  an  inn*ocent  purchaser  for 
a  valuable  consideration  from  the  party  having  the  certif- 
icate of  purchase  takes  the  land  and  the  right  to  the  patent, 
purged  of  any  fraud  that  may  have  been  committed  by  his 
grantor  in  obtaining  such  certificate. 

Of  course,  where  the  invalidity  of  the  certificate  is  appar- 
ent on  its  face  or  is  a  matter  of  law,  of  which  all  persons 
are  presumed  to  have  knowledge,  the  purchaser  would  take 
with  notice  of  such  invalidity  and  be  bound  by  it  accord- 
ingly. 

But  be  this  as  it  may,  my  conclusion  is  that  a  certificate 
of  purchase  issued  in  due  form,  in  favor  of  a  pre-emptor, 
for  land  subject  to  entry  under  the  pre-emption  law  cannot 
be  canceled  or  set  aside  by  the  land  department  for  alleged 
fraud  in  obtaining  it;  and  that  in  such  case  the  government 
must  seek  redress  in  the  courts,  where  the  matter  may  be 
heard  and  determined  according  to  the  law  applicable  to 
the  rights  of  individuals,  under  like  circumstances. 

The  right  of  a  party  holding  a  certificate  of  purchase  of 
public  land  and  that  of  his  grantee,  is  a  right  in  and  to 
property  of  which  neither  of  them  can  or  ought  to  be 
deprived  without  due  process  of  law. 


United  States  v.  William  C.  Griswold. 

Circuit  Court,  District  op  Oreqon. 
June  10,  1885. 

Action  undeb  SKcnoirB  3490-94  or  ths  B.  S.— An  aotion  brought  by  a  private 
prosecutor  ander  sections  3490-94  of  the  B.  S.,  to  recover  damages  and 
forfeiture  for  a  violation  of  section  5438  of  the  B.  S.,  is  what  was  known  at 
common  law  as  a  "  popular  ''  or  ^i  tarn  action,  and  is  under  the  sole  and 
ezolusiye  control  of  said  prosecutor,  subject  to  the  restriction  on  his 
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right  to  disoontinne  the  same  contained  in  section  3491  of  the  B.  S.,  and  his 
interest  or  share  in  any  judgment  obtained  therein  is  his  abaolnte  private 
property,  and  the  United  States  cannot  compromise,  remit  or  release  the 
same  by  pardon  or  otherwise. 

Before  Deadt,  District  Jadge. 

Mr.  James  F.  Watson,  for  the  United  States. 
Mr.  H.  Y.  Thompson^  for  the  defendant. 
Mr.  James  K.  Kelly,  for  B.  F.  Dowell, 

Deadt,  J.  By  section  3469  of  the  revised  statntes,  it  is 
provided  as  follows : 

"Upon  a  report  by  a  district  attorney,  or  any  special 
attorney  or  agent  having  charge  of  any  claim  in  favor  of  the 
United  States,  showing  in  detail  the  condition  of  such  claim, 
and  the  terms  upon  which  the  same  may  be  compromised, 
and  recommending  that  it  be  compromised  on  the  terms  so 
offered,  and  npoD  the  recommendation  of  the  solicitor  of  the 
treasnry,  the  secretary  of  the  treasury  is  authorized  to  com- 
promise such  claim  accordingly." 

The  district  attorney  now  applies  for  leave,  under  this 
section,  to  enter  satisfaction  of  the  judgment  in  this  case  in 
pursuauce  of  an  alleged  compromise  by  the  secretary  of  the 
treasury,  of  the  sum  or  debt  remaining  due  thereon,  to  wit: 
twenty-three  thousand  five  hundred  and  seventy-six  dollars 
for  the  sum  of  one  hundred  dollars. 

It  appears  from  the  petition,  that  on  May  27,  1877,  the 
United  States,  by  B.  F.  Dowell,  commenced  an  action  in  this 
Court  against  William  G.  Griswold,  under  sections  5490-94 
of  the  revised  statutes,  for  certain  forfeitures  and  damages, 
on  account  of  the  violation  of  section  5438  of  said  statutes,  in 
knowingly  making,  presenting  and  obtaining  payment  from 
the  treasury  of  the  United  States,  in  January,  1874,  of  cer- 
tain false  claims,  commonly  called  ''the  Jesse  Bobinson 
claims;"  that  thereafter,  on  July  30,  1879,  a  judgment  was 
duly  entered  in  said  cause  in  favor  of  the  United  States  and 
against  the  said  Griswold,  for  the  sum  of  thirty-five  thou- 
sand two  hundred  and  twenty-eight  dollars,  together  with 
co^s  and  disbursements,  amounting  to  two  thousand  eight 
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handred  and  seventy-five  dollars  and  sixty  cents;  that  divers 
sums  have  since  been  collected  by  execution  and  applied  on 
said  judgment,  but  there  remains  still  due  and  owing  thereon 
the  sum  of  twenty-three  thousand  five  hundred  and  seventy- 
six  dollars;  that  on  November  22,  1884,  the  secretary  of  the 
treasuiy,  on  the  report  and  recommendation  of  the  district 
attorney  and  the  solicitor  of  the  treasury,  compromised 
said  claim  for  one  hundred  dollars  and  the  release  of 
Griswold's  interest  in  certain  property  situate  in  Salem, 
Oregon,  and  known  as  ''the  agricultural  works;'*  that 
said  Griswold  has  paid  said  sum  of  money  and  executed 
said  release  to  the  United  States,  and  that  the  solicitor  of 
the  treasury,  in  a  correspondence  between  himself  and  the 
district  attorney,  copies  of  which  are  annexed  to  the  peti- 
tion, has  dii^ected  the  latter  officer  to  take  the  necessary  steps 
to  carry  said  compromise  into  effect. 

In  his  letter  of  November  22,  1884,  the  solicitor  of  the 
treasury  says:  ''  It  may  be  proper  to  state  that  I  entertained 
serious  doubts  as  to  my  authority  to  compromise  such  a  claim 
or  judgment,  and  accordingly  the  secretary  of  the  treasury 
submitted  the  matter  to  the  solicitor  general.  That  officer 
determined  the  question  in  favor  of  the  jurisdiction  of  this 
office,  but  added :  '  Even  if  this  conclusion  was  somewhat 
uncertain,  I  might  still  give  the  above  advice,  seeing  that  if 
it  be  mistaken  the  prosecutor  may  have  relief  by  proceed- 
ings in  court;  whereas,  if  the  advice  was  ip  the  contrary  and 
mistaken,  Griswold  could  have  no  means  of  correcting  it, 
that  occurs  to  me.'  In  order  that  any  rights  that  Mr.  Dowell 
may  suppose  he  possesses  may  be  fully  protected,  and  if 
possible  adjudiccUed,  you  are  hereby  directed  before  taking 
the  necessary  steps  to  carry  this  compromise  into  etieot,  to 
formally  notify  him  of  your  intention  to  do  so,  giving  him 
ample  time  to  appear  in  court  and  make  such  objection 
thereto  as  he  may  determine  his  interests  require.  As  I  do 
not  desire  that  Mr.  Dowell  shall  be  so  situated  by  your 
action  or  by  that  of  this  office,  that  he  can  hereafter  success- 
fully set  up  any  claim  for  damages  or  otherwise,  either  in 
court  or  before  congress/' 

In  pursuance  of  this  direction,  the  prosecutor,  B.  F. 
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Dowell,  was  notified  of  this  application,  and  appeared  and 
answered  the  petition,  and  was  heard  by  himself  and  coun- 
sel in  opposition  thereto. 

By  his  answer,  the  prosecutor  objects  to  the  entry  of  sat- 
isfaction, alleging  that  he  was  not  consulted  concerning  the 
alleged  compromise;  that  the  action  in  which  the  judgment 
was  given  was  a  qui  tarn  one,  and  that  the  one-half  of  said 
judgment  belongs  to  him,  and  the  United  States  has  no 
power  or  authority  to  compromise  his  share  thereof  without 
his  consent. 

The  prosecutor  also  alleges  in  his  answer  that  the  com- 
promise ought  not  to  be  made  for  the  farther  reason  that 
Griswold  has  claims  on  the  government  of  considerable 
value,  specifying  them  in  detail,  and  a  lot  in  Salem,  Oregon, 
that  should  be  applied  on  the  judgment;  and  concludes  by 
saying  that  he  has  offered  and  now  offers  to  take  one-third  of 
the  balance  due  for  the  whole  judgment." 

The  amount  received  on  this  judgment,  except  a  trifling 
sum,  was  not  made  on  executions  issued  thereon,  but  on  a 
sale  by  a  master,  of  property  theretofore  fraudulently  as- 
signed by  the  judgment  debtor  to  his  wife,  in  pursuance  of 
a  decree  of  the  circuit  court,  in  a  suit  conducted  by  the 
prosecutor  to  subject  the  same  to  the  payment  thereof,  after 
tedious  and  costly  litigation.  (Z7.  S.  v.  Griswold  andioife, 
7  Sawy.,  311.) 

The  works  spoken  of  as  *'  the  agricultural  works,"  was 
mortgaged  by  the  judgment  debtor  to  his  attorneys  and 
others,  after  the  action  was  commenced  and  before  judg- 
ment therein,  and  the  amount  now  due  on  said  mortgages  is 
probably  more  than  the  property  is  worth  or  will  sell  for. 
{U.  8,  V.  Griswold,  7  Sawy.,  296.)  But  the  interest  of  said 
debtor  in  said  property  is  the  legal  interest,  as  owner  and 
mortgngor,  and  is  therefore  bound  by  the  lien  of  the  judg- 
ment from  the  date  thereof,  and  if  it  is  of  any  value,  can  be 
sold  on  execution,  subject  to  the  mortgages,  and  the  pro- 
ceeds of  «ale  applied  on  tbe  judgment. 

This  being  so,  the  release  of  Griswold's  interest  in  this 
property  is  an  idle  thing — a  mere  make-believe — that  neither 
inconveniences  him  nor  benefits  the  United  States.     There- 


Dist.  Or.]  United  States  v,  Griswold.  69 

1885.]  Opinion  of  the  Court— Deady,  J. 

fore,  the  only  consideration  for  this  oompromise  by  which 
Griswold  is  to  be  absolutely  released  and  discharged  from 
the  payment  of  a  judgment  against  him  of  twenty-three 
thousand  five  hundred  and  seventy-six  dollars,  for  and  on 
account  of  money  fraudulently  obtained  from  the  IJDited 
States  treasury,  is  this  paltry  sum  of  one  hundred  dollars. 
And  further,  the  only  reason  for  this  extraordinary  favor, 
not  to  an  unfortunate,  but  to  a  fraudulent  debtor,  is,  that 
he  has  no  visible  property,  and  it  will  save  the  trifling 
trouble  and  expense  of  issuing  an  execution  on  this  judgment 
once  in  five  years,  for  the  purpose  of  keeping  it  in  force. 

In  view  of  these  facts,  the  transaction  might  more  prop- 
erly be  characterized  as  a  remission  or  pardon  than  a 
compromise. 

However,  I  suppose  the  right  of  the  United  States  to 
release  the  defendant  from  this  judgment,  rather  than  the 
justice  or  policy  of  the  act,  as  between  it  and  Griswold,  is 
the  real  question  now  before  this  Court. 

And  first,  what  is  the  nature  of  the  action  authorized  and 
regulated  by  gg  3490-94  of  the  revised  statutes,  and  what  is 
the  relation  of  Dowell  to  the  same  and  the  nature  of  his 
interest  in  the  judgment  given  against  the  defendant  therein  ? 

Section  3490  of  the  revised  statutes  provides,  that  if  any 
person  not  in  the  army  or  navy  of  the  United  States,  ''shall 
do  or  commit  any  of  the  acts  prohibited  "  by  g  5438  of  said 
statutes,  that  is:  among  other  things,  knowingly  make  or 
present  for  payment  any  false  claim  against  the  United 
States,  he  shall  forfeit  and  pay  to  the  same  the  sum  of  two 
thousand  dollars,  and  double  the  damages  that  the  United 
States  may  sustain  by  reason  thereof,  together  with  the  costs 
of  suit,  which  forfeiture  and  damages  shall  be  sued  for  in 
one  action. 

Section  3491  gives  the  district  court  of  the  district,,  where 
the  offender  may  be  found,  jurisdiction  of  the  action,  and 
adds:  "Such  suit  maybe  brought  and  carried  on  by  any 
person,  as  well  for  himself  as  the  United  States;  the  same 
shall  be  at  the  sole  cost  and  charge  of  such  person,  and  shall 
be  in  the  name  of  the  United  States,  but  shall  not  be  with- 
drawn or  discontinued  without  the  consent,  in  writing,  of 
the  judge  of  the  court  and  the  district  attorney." 
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Section  3492  makes  it  the  daty  of  the  district  attorney  to 
be  diligent  in  looking  after  and  prosecuting  such  cases;  and 
section  3493  enacts  that  ' '  the  person  bringing  said  suit  and 
prosecuting  it  to  final  judgment  shall  be  entitled  to  receive 
one-half  of  the  amount  of  such  forjfeiture,  as  well  as  one-half 
of  the  amount  of  the  damages  he  shall  recover  and  collect; 
and  the  other  half  thereof  shall  belong  to  and  be  paid  over 
to  the  United  States;  and  such  person  shall  be  entitled  to 
receive  to  his  own  use  all  costs  the  court  may  award  against 
the  defendant,  to  be  allowed  and  taxed  according  to  any 
provision  of  law  or  rule  of  court  in  force,  or  that  shall  be  in 
force  in  suits  between  private  parties  in  said  court." 

At  common  law,  an  action  thus  authorized  to  be  "  brought 
and  carried  on  "  by  any  person,  '*a3  well  for  himself  as  the 
United  States,''  was  called  a  "popular"  action,  because 
given  to  the  people  in  general;  and  when  the  penalty,  as  in 
this  case,  was  given  in  part  to  the  prosecutor  and  the 
remainder  to  the  king  or  other  public  use,  it  was  called  a 
qui  tarn  action,  because  the  plaintiff  therein  was  described 
as  one  who  sues  for  the  king  as  well  as  for  himself — Qui  tarn 
pro  domino  Rege,  quampro  ae  ipso  in  hoc  parte  aequitur.  The 
action  might  be  maintained  in  any  case  where  a  statute 
imposed  a  penalty  for  the  commission  or  omission  of  a  cer- 
tain act,  and  gave  the  same,  in  whole  or  in  part,  to  any  one 
who  would  sue  for  it;  and  it  was  brought  in  the  name  of  the 
person  prosecuting  it,  and  was  exclusively  under  his  controL 
(3  Black.,  160;  1  Bac.  Ab.  73;  United  States  v.  Griswold,  5 
Sawy.,  25;  Bush  v.  United  States,  8  Sawy.,  327.) 

The  fact  that  the  statute  in  this  case  requires  the  action 
to  be  broQglit  in  the  name  of  the  United  States  and  provides 
that  it  shall  not  be  discontinued  without  the  consent  of  the 
judge  and  district  attorney  does  not  change  its  character  in 
this  respect.  These  are  mere  restrictions  on  the  mode  of 
exercising  the  right  to  bring  and  maintain  the  action,  and 
do  not  affect  any  substantial  interest  of  the  prosecutor  in 
the  proceeding  or  the  fruit  of  it.  Indeed,  although  this^ 
action  was  brought  at  common  law  in  the  name  of  the  pros- 
ecutor, it  was  always  set  forth  that  it  was  also  brought  for 
the  benefit  of  the  king  or  otber  public  use,  as  well  as  him- 
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selfy  and  while  the  position  of  the  parties  is  reversed  here, 
and  the  action  is  brought  in  the  name  of  the  United  States, 
it  is  brought  for  the  benefit  of  the  prosecutor  as  well  as  the 
government. 

The  provision  concerning  the  discontinuance  of  the  action 
is  intended  to  prevent  abuse  of  it,  and  is  evidently  borrowed 
from  18  Elizabeth,  chapter  5,  which  prohibits  a  plaintiff  iu 
such  an  action  from  compounding  or  compromising  the  same 
without  the  consent  of  the  court.     (1  Bac.  Ab.  84.) 

By  virtue  of  the  statute  prescribing  the  forfeiture  and 
damages  recovered  in  this  case  and  authorizing  any  one  to 
sue  for  them  who  would,  the  defendant  Griswold  became 
bound  to  pay  the  same  to  the  prosecutor  herein—the  one- 
half  for  himself  and  the  other  half  for  the  use  of  the  United 
States.  The  law  implied  a  contract  to  that  effect,  and  the 
judgment  obtained  thereon  is  so  far  the  private  property  of 
the  prosecutor,  and  cannot  be  released  or  satisfied  without 
bis  consent,  no  more  than  if  it  had  been  obtained  in  a  pri- 
vate action  on  the  bond  of  the  defendant.  (3  Black.,  169.) 
For  although  the  king  might,  by  a  pardon  of  the  offender, 
bar  or  prevent  a  popular  action  before  it  was  commenced, 
he  could  not  by  this  or  any  other  means  known  to  the  law 
interfere  with  its  prosecution  after  it  was  commenced  or 
release  or  dispose  of  the  prosecutor's  interest  in  the  judg- 
ment therein.  (6 Bac.  Ab.  134;  4 Black.,  399;  Whar.  C.  P.  P., 
sec.  528;  1  Bish.  C.  L.,  sees.  909,  911;  United  States  y.Lan- 
caste)\  4  Wash.  C.  C.  64;  Shoop  v.  Commonwealth,  3  Pa.  St. 
126;  United  States  v.  Harris,  1  Abb.  U.  S.  Eep.  110;  Ex 
parte  Garland,  4  Wall.  381;  2  Hawkins  P.  C,  ch.  37,  sees. 
34,  54.) 

In  Ex  parte  Garland,  Mr.  Justice  Field,  in  delivering  the 
opinion  of  the  court,  when  speaking  of  the  effect  and  opera- 
tion of  a  pardon,  says,  **  There  is  only  this  limitation  to  its 
operation — it  does  not  restore  offices  forfeited  or  property 
or  interests  vested  in  others  in  consequence  of  the  conviction 
and  judgment." 

And  if  the  pardon  of  the  offender  would  not  release  him 
from  the  obligation  and  effect  of  this  judgment,  so  far  as  the 
prosecutor's  interest  therein  is  concerned,  much  less  can  the 
becretary  of  the  treasury  compromise  it  away  under  section 
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3469  of  the  revised  statutes.  By  its  terms  this  section  is 
confined  to  claims  in  favor  of  or  debts  due  the  United  States. 
But  the  share  or  interest  of  the  prosecutor  in  this  judgment 
is  a  debt  due  him  from  the  defendant  therein — a  claim  in 
his  favor,  and  not  that  of  the  United  States,  and  is  beyond 
and  outside  of  the  purpose  and  purview  of  the  statute. 

The  case  of  United  States  v.  Morris^  10  Whea.  246,  cited 
by  counsel  for.  the  judgment  debtor,  is  not  in  point. 

In  that  case  and  others  like  it,  arising  under  acts  relating 
to  customs  and  navigation,  the  statute  under  which  the  cus- 
toms officers  claimed  an  interest  in  the  forfeiture  did  not  give 
them  any  absolute  right  therein  until  the  same  was  reduced 
to  money  and  paid  to  the  collector,  who  was  then  required 
to  pay  a  moiety  of  the  same  into  the  treasury  and  divide  the 
remainder  among  the  customs  officers  and  informer,  if  there 
was  one.  The  action  was  commenced  and  carried  on  by 
and  in  the  name  of  the  United  States,  and  might  have  been 
discontinued  at  its  pleasure.  Besides,  the  act  of  March  3, 
1797  (1  Stat.,  506;  section  5292  R.  S.),  then  in  force,  gave 
the  secretary  of  the  treasury  full  power  to  remit  any  for- 
feiture occurring  under  such  acts  without  willful  negligence 
or  intentional  fraud.  The  court  held  that  the  power  of 
remission  could  be  exercised  by  the  secretary  after  judgment 
of  condemnation  and  before  the  payment  of  the  pi*oceeds  to 
tbe  collector. 

The  confiscation  cases  (7  Wall.  454),  also  cited  by  coun- 
sel for  the  judgment  debtor,  only  go  to  the  point  that  an 
action  commenced  by  the  United  States  under  the  confisca- 
tion act  of  August  6,  1861,  may  be  discontinued  by  it  with- 
out tbe  consent  of  the  informer. 

But  the  statute,  under  which  Dowell  brought  this  action, 
gave  him  one-half  of  the  forfeiture  and  damages  recovered 
therein  absolutely  and  unconditionally;  and  for  a  very  good 
reason.  A  forfeiture  cannot  occur  under  section  5438  of  the 
revised  statutes  without  the  party  incurring  the  same  being 
guilty  of  both  fraudulent  intent  and  conduct,  while  a  viola- 
tion of  the  customs  and  navigation  laws,  involving  a  for- 
feiture or  penalty,  may  and  often  does  occur  without  fraudu- 
lent intent  or  even  willful  negligence.     In  such  case,  it  is 
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proTided  that  the  secretary  of  the  treasury  may  remit  for- 
feitures or  penalties  incurred  without  moral  turpitude  at  any 
time  before  the  same  are  paid  to  the  collector,  and  all  per- 
sons who  contribute  to  the  prosecution  with  the  expectation 
of  sharing  in  the  result,  do  so  subject  to  the  exercise  of  this 
power.  Bat  in  this  case  there  is.no  reason  founded  either 
in  the  justice  or  expediency  of  the  case,  why  the  government 
should  reserve  to  itself  the  power  to  remit  the  forfeiture  or 
damages  given  to  the  prosecutor,  as  an  inducement  and 
reward  for  bringing  and  maintaining  the  action  at  his  own 
costs  and  charges. 

The  statute  is  a  remedial  one.  It  is  intended  to  protect 
the  treasury  against  the  hungry  and  unscrupulous  host  that 
encompasses  it  on  every  side,  and  should  be  construed 
accordingly.  It  was  passed  upon  the  theory,  based  on 
experience  as  old  as  modern  civilization,  that  one  of  the 
least  expensive  and  most  effective  means  of  preventing 
frauds  on  the  treasury  is  to  make  the  perpetrators  of  them 
liable  to  actions  by  private  persons  acting,  if  you  please, 
under  the  strong  stimulus  of  personal  ill-will  or  the  hope  of 
gain.  Prosecutions  conducted  by  such  means  compare 
with  the  ordinary  methods,  as  the  enterprising  privateer 
does  to  the  slow-going  public  vessel. 

But  if  the  United  States  could,  by  pardoning  the  offender, 
or  remitting  the  penalty,  or  compromising  the  claim,  deprive 
the  prosecutor  of  his  reward,  after  he  had  earned  it,  the 
statute  would  be  a  nullity.  For  no  one  would  be  foolish 
enough  to  incur  the  trouble  and  expense,  or  even  the  ill- 
will,  incident  to  the  prosecution  of  an  action  for  any  such 
forfeiture  and  damages,  subject  to  the  right  of  the  treasury, 
on  ex  parte  statements  and  personal  solicitation,  to  remit 
the  same  or  compromise  his  judgment  after  it  was  obtained. 

Take  this  case  for  example.  There  were  three  jury  trials 
and  one  hearing  on  error,  in  the  first  of  which  the  jury  stood 
eight  to  three  for  the  plaintiff,  and  in  the  other  two  there 
were  verdicts  for  the  plaintiff  for  the  sum  of  thirty-five 
thousand,  two  hundred  and  twenty-eight  dollars  each,  on 
the  defendant's  written  admission  that  he  had  obtained  not 
less  than  sixteen  thousand  six  hundred  and  fourteen  dollars 
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from  the  treasury  on  false  and  fictitious  vouchers,  and  satis- 
factory proof  that  he  did  so  knowingly.  As  this  court  said 
in  United  States  v.  Oriswold,  7  Sawy.,  309:  **The  prepara- 
tion and  trial  of  the  case  covered  a  wide  field  of  inquiry 
and  controversy,  extending  over  a  period  of  nearly  a  quarter 
of  a  century  and  reaching  from  the  Atlantic  to  the  Pacific." 
The  defendant  paid  his  counsel  over  ten  thousand  dollars 
for  their  services,  and  when  the  prosecutor  obtained  judg- 
ment on  the  verdict,  his  taxable  costs  and  disbursements, 
amounted  to  two  thousand  eight  hundred  and  twenty-one  dol- 
lars and  sixty  cents.  Then  followed  a  suit  in  equity  to  can^ 
eel  a  fraudulent  conveyance  by  the  judgment  debtor  of  pro- 
perty to  his  wife.  This  cost  time  and  money,  and  the  final 
decree,  setting  aside  the  conveyance  and  directing  the  pro- 
perty to  be  sold  and  the  proceeds  applied  on  the  judgment 
was  not  entered  until  August  12, 1881 — more  than  four  years 
from  the  commencement  of  the  action;  and  even  then  the 
department  of  justice,  at  the  instance  of  the  defendant^ 
assumed  to  delay  the  sale  of  the  property  from  time  to  timS,. 
so  that  the  money  on  it  was  not  realized  until  February,. 
1883. 

And  now,  to  release  the  defendant  from  this  judgment 
and  arbitrarily  deprive  the  prosecutor  of  his  share  of  thia 
indebtedness,  would,  as  was  said  by  his  counsel,  on  the 
argument,  be  ''a  shocking  injustice."  But  I  do  not  find 
that  the  law  will  allow  it  to  be  done. 

My  conclusion  is,  that  the  United  States  has  no  power 
over  the  prosecutor's  share  of  this  judgment,  or  right  to 
release  or  compromise  it  in  any  way.  It  is  his  private  prop- 
erty and  exclusively  under  his  control. 

The  application  must  be  denied,  and  it  is  so  ordered. 


John  F.  Miller  et  al.  v.  Vallier  Wattier. 

Circuit  Court,  District  of  Oreoon. 
June  17,  1885. 

1.  Bkuoyal  of  Cause — Suit  Abisinq  Undbb  a  Law  op  the  United  States. 
A  Buit  by  a  yendee  of  the  state  under  the  act  of  October  26,  1870,  pro- 
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Tiding  for  the  selection  and  sale  of  the  swamp  and  oyerflowed  lands 
granted  to  the  state,  by  the  act  of  liarch  12,  1860,  to  enjoin  the  commis- 
sion of  a  nnisance  on  the  land  so  purchased  invoWea  the  question  of 
whether  said  land  was  granted  to  the  state  by  said  act  at  the  time 
of  its  selection  by  the  state  under  said  act  of  1870,  and  therefore  arises 
under  said  act  of  March  12,  1860,  and  is  removable  into  this  court  under 
section  2  of  the  act  of  March  3,  1875,  without  reference  the  nature  of 
the  other  questions  that  may  be  involyed  in  it. 

Before  Deady,  District  Judge. 

Motion  to  remand  to  the  State  Court. 

Mr.  N.  B,  Knight,  for  the  plaintiff. 

Mr.  George  H.  WiUiams  and  Mr.  H.  Y.  Tharpaon,  for  the 
defendant. 

Deady,  J.  This  is  a  suit  in  equity,  brought  by  the  plain- 
tiffs in  the  state  circuit  court,  for  the  county  of  Marion,  to 
enjoin  the  defendant  from  maintaining  a  certain  dam  on 
Little  Pudding  river,  on  the  ground  that  the  same  causes  the 
water  to  flow  back  on  the  plaintiffs'  lands,  and  is  therefore  a 
nuisance. 

The  defendant  answered  the  complaint  and  then  removed 
the  cause  to  this  court,  on  the  ground  that  the  controversy 
in  the  case  arises  under  the  act  of  congress  of  March  12» 
1860,  granting  the  swamp  and  overflowed  land  in  Oregon  to 
the  state. 

The  plaintiffs  now  move  to  remand  the  cause  for  the 
reasons  following: 

1.  It  does  not  appear  that  a  copy  of  the  record  has  been 
filed  in  this  court  as  required  by  law. 

2.  It  does  not  appear  that  the  case  is  one  arising  under 
the  constitution  or  laws  of  the  United  States. 

3.  The  court  has  no  jurisdiction  of  the  parties  or  subject 
matter. 

In  support  of  the  first  point,  it  is  stated  by  counsel,  and 
such  appears  to  be  the  fact,  that  the  clerk  of  the  state  court, 
instead  of  making  a  "copy"  of  the  record  for  this  court, 
has  put  together  the  original  papers  with  copies  of  the 
journal  entries  and  delivered  them  to  the  defendant  for  that 
purpose. 

The  act  of  1875  (18  stat.  471)  requires  the  party  remov- 
ing a  cause  to  file  "a  copy  of  the   record''  in  the  court  to 
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which  it  is  removed.  The  law  deyolves  on  the  party  and  not 
the  clerk  the  duty  of  procuring  and  filing  a  copy  of  the 
record,  but  if  the  clerk  refuses  to  furnish  such  copy  when 
duly  demanded,  he  may  be  proceeded  against  both  civilly 
and  criminally.  But  there  is  no  virtue  or  convenience  in 
the  copy  that  the  original  does  not  possess,  and  the  former 
is  only  required  because  it  would  be  inconvenient  if  not 
improper  to  deprive  the  state  court  of  the  latter — the  usual 
and  proper  evidence  of  acts  done  and  suffered  therein. 

But  the  fact  is  the  state  court  has  voluntarily  furnished 
the  defendant  with  a  portion  of  the  record  instead  of  a  copy 
of  the  same  for  filing  and  use  here,  and  I  do  not  think  the 
plaintiffs  ought  to  be  heard  to  object  to  it.  They  are  not 
injured  nor  inconvenienced  by  it — in  fine,  it.  does  not  con- 
cern them.  For  all  the  purposes  of  removal  and  jurisdic- 
tion to  hear  and  determine  the  cause,  the  original  is  equiv- 
alent to  the  copy,  and  in  filing  it  the  defendent  has  substan- 
tially complied  with  the  statute. 

It  is  not  unlikely  that  the  original  papers  were  sent  here 
by  mistake  of  the  clerk,  and,  if  such  is  the  case,  and  the 
clerk  shall  apply  to  have  the  error  corrected,  it  will  be 
proi:>er  to  allow  the  originals  to  be  withdrawn  from  the  files 
of  tins  court  and  copies  thereof  filed  in  their  place. 

There  is  no  claim  that  this  court  has  jurisdiction  of  the 
case  by  reason  of  the  citizenship  of  the  parties.  It  was  re- 
moved on  the  ground  that  it  arose  under  a  law  of  the  United 
States,  and  therefore  it  is  not  necessary  to  further  consider 
the  third  point  made  in  support  of  the  motion  to  remand. 

A  statement  of  the  facts  contained  in  the  proceedings  is 
necessary  to  the  consideration  of  the  second  point. 

The  plaintiffs  allege  in  their  complaint,  that  on  March 
12,  1860,  twelve  certain  parcels  of  land,  containing  in  all 
eight  hundred  and  seventy-seven  and  sixty-seven  one- 
hundredths  acres,  and  described  therein  as  being  lots  and 
subdivisions  of  certain  sections,  according  to  the  public 
surveys,  situate  in  Marion  county,  and  constituting  "a 
part  of  what  is  known  as  Lake  Labish'*  (evidently  a 
mere  early  phonetic  spelling  of  the  French,  La  Biche,  or 
Deer  lake),  were  and  still  are  ''swamp  and  overflowed'' 
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within  the  meaniDg  of  the  act  of  congress  of  that  date,  and 
as  such  were  by  the  same  granted  to  the  state  of  Oregon; 
that  in  pursuance  of  an  act  of  the  legislative  assembly  of 
Oregon,  entitled  ''an  act  providing  for  the  selection  and 
sale  of  the  swamp  and  overflowed  lands  belonging  to  the 
state  of  Oregon,"  approved  October  26,  1870,  the  board  of 
commissioners  for  the  sale  of  school  and  university  lands, 
on  November  11,  1871,  "duly  selected  said  lands  as  enur- 
ing to  the  state  of  Oregon,"  under  said  act  of  March  12, 
1860;  that  on  April  9, 1872,  said  board  duly  sold  said  lands 
to  the  plaintiff",  John  F.  Miller,  '*as  swamp  and  overflowed," 
he  then  paying  twenty  per  centum  of  the  purchase  price, 
and  receiving  from  ''said  board  his  certificate  of  the  purchase 
of  the  same,"  who  afterwards  sold  an  interest  therein  to  the 
plaintiff*,  W.  P.  Miller;  that  in  1882  the  selection  of  said  lands, 
as  aforesaid,  was  approved  by  an  agent  of  the  United  States 
"specially  appointed  for  the  purpose  of  examining  and  re- 
porting upon  the  character  of  the  lands  claimed  by  the 
state,  as  swamp  and  overflowed,*'  but  that  patents  have  not 
been  issued  to  the  state  for  the  same;  that  the  defendant  is 
the  owner  of  a  grist  and  saw  mill  on  Big  Pudding  river  in 
said  county,  and  known  as  "  the  Parkersville  mills;"  that 
said  mills  are  near  Little  Pudding  river,  "a  constant 
stream"  running  through  a  portion  of  said  lands,  "  in  a 
clearly  defined  and  distinct  channel,  where  it  has  been 
accustomed  to  run  from  time  immemorial,  and  near  the 
northeastern  extremity  of  said  lands  empties  into  Big  Pud- 
ding river,  a  short  distance  above  the  defendant's  mills;" 
that  near  said  point  the  defendant  "  wrongfully  and  unlaw- 
fully maintains  and  keeps  a  dam  about  seven  feet  high 
across  Little  Pudding  river,  whereby  its  waters  are  raised 
and  thrown  over  its  banks  flooding  a  scope  of  country," 
including  said  lands,  "  of  about  five  miles  long  and  from 
one-half  to  three-quarters  of  a  mile  wide,  and  rendering  the 
same  utterly  worthless;"  that  if  said  dam  was  removed  and 
said  waters  "allowed  to  fiow  in  their  natural  channel,"  said 
"lands  could  be  drained  and  reclaimed,"  and  made  valuable 
for  hay  and  pasturage;"  that  the  only  practical  method  of 
draining  said  lands  is  through  the  channel  of  the  Little 
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Padding  river,  and  so  long  as  said  dam  remains  ''as  it  now 
is/'  they  cannot  be  Reclaimed,  and  the  plaintiffs  cannot  per- 
fect their  title  to  the  same;  and  that,  although  said  dam  has 
been  adjudged  a  nuisance  by  the  supreme  court  of  the  state 
and  the  defendant  has  been  requested  by  the  plainti£b  to 
remove  the  same,  he  still  continues  to  maintain  it^  ''to  the 
great  nuisance  of  plaintiffs'  said  lands." 

By  his  answer,  the  defendant  first  simply  denies  sericUim 
the  allegations  of  the  bill,  except  the  payment  to  the  com- 
missioners and  his  own  ownership  of  the  Parkersville  mills, 
and  then  proceeds  to  answer  them  in  detail. 

And  first,  he  alleges,  that  prior  to  1850  William  Parker 
took  up  and  settled  on  donation  number  forty-nine,  con- 
taining six  hundred  and  forty  acres,  under  the  donation 
act  of  September  27,  1850,  and  on  April  28,  1875,  a 
patent  was  issued  therefor — the  east  half  to  his  widow 
and  the  west  one  to  his  heirs  at  law;  that  the  southern 
part  of  the  western  boundary  of  said  donation  abuts  on 
the  northeastern  end  of  Lake  La  Biche  (Labish),  and 
Little  Pudding  river  enters  said  donation  through  said 
part  of  said  boundary,  and  thence  flows  across  the  same 
where  it  has  from  time  immemorial;  that  in  1850  said 
Parker  erected  a  dam  about  six  feet  high  across  said  river 
near  where  it  enters  said  donation,  whereby  its  waters  were 
raised  and  set  back  on  said  lake,  which  is  an  expansipn  of 
the  river,  and  constructed  a  race  therefrom  on  said  donation 
about  eighty  yards  long,  wherein  to  conduct  the  water  of 
said  river  for  manufacturing  purposes,  and  built  a  saw  mill 
at  the  lower  end  thereof;  and  that  in  1852  he  also  built 
a  grist  mill  near  the  same  point,  which  was  and  ever  since 
has  been  run  by  water  flowing  through  said  race;  that  such 
dam  remains  where  and  as  it  was  first  erected,  and  the  water 
continues  to  flow  through  said  race  as  it  has  since  1850;  that 
said  dam,  race  and  mills  are  all  on  the  west  half  of  said  dona- 
ion,  of  which  the  defendant  is  the  owner,  together  with  the 
land  on  which  they  are  situate  and  all  the  water  power  and  priv- 
ileges thereunto  appertaining,  and  is  now  profitably  engaged 
in  running  said  mills  by  means  of  the  water  flowing  through 
said  race;  that  said  mill  property,  with  the  water  power  and 


Difit.  Or.]  MiLLEB  V.  Watteeb.  79 

1885.]  Opinion  of  the  Conrt^Deady,  J. 

privilege  aforesaid,  is  worth  twelve  thousand  dollars,  bat  if 
«aid  dam  is  removed  and  the  water  diverted  therefrom  it  will 
be  of  little  value  and  the  defendant  will  be  damaged  thereby 
not  less  than  ten  thousand  dollars. 
The  answer  then  avers — 

1.  That  the  United  States  surveys  were  extended  over 
these  lands  in  1852,  including  the  usual  subdivisions;  that 
the  alleged  listing  and  locating  of  said  lands  is  illegal  and 
void,  because  the  same  was  not  made  according  to  the  legal 
subdivisions,  and  because  the  same  and  each  parcel  thereof 
is  located  in  legal  subdivisions,  the  greater  part  whereof  is 
not  wet  and  unfit  for  cultivation,  and  are  therefore  reserved 
to  the  United  States  by  the  act  of  March  12,  1860,  and  are 
now  a  part  of  the  public  domain. 

2.  That  although  the  said  lands  were  surveyed  in  1852, 
and  there  was  a  regular  session  of  the  legislature  of  Oregon 
held  in  1862  and  biennially  ever  since,  the  alleged  selection 
of  said  lands  was  not  made  until  November,  1871,  and  there- 
fore the  act  of  March  12,  1860,  does  not  apply  to  them;  and 
that  no  selection  of  said  lands  has  been  approved  by  the 
commissioner  of  the  general  land  office,  nor  has  any  patent 
been  issued  for  the  same  to  the  state. 

3.  That  although  ten  years  have  elapsed  since  the  pay- 
ment of  twenty  cents  an  acre  to  the  state  for  said  lands,  no 
proof  of  any  reclamation  thereof  has  been  made,  nor  have 
said  lands  been  reclaimed,  but  they  are  now  in  the  same 
condition,  as  to  being  wet  and  uncultivable,  that  they  were 
at  the  date  of  the  alleged  purchase  from  the  state. 

4.  That  the  plaintiffs  have  not  nor  never  had  the  posses- 
sion of  said  lands  or  any  right  thereto,  nor  have  they  or 
either  of  them  any  right,  title  or  interest  in  or  to  the  same. 

5.  That  after  the  defendant  heard  that  the  plaintiff, 
John  F.  Miller,  claimed  said  lands  as  swamp,  he  called  on 
him  and  proposed  some  arrangement  by  which  he  could 
protect  his  property  from  injury  resulting  from  the  diversion 
of  the  water  that  supplied  his  mills,  when  said  plaintiff  told 
the  defendant  in  substance  and  effect  that  such  an  arrange- 
ment was  unnecessary,  as  the  latter  '  *  held  the  key  to  the 
situation,''  and  that  no  water  could  or  would  be  drawn  off 
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his  lands  without  his  consent,  and  that,  relying  on  said 
statement,  the  defendant  expended  about  eight  thousand 
dollars  in  improving  said  property,  wherefore  plaintiffs  are 
estopped,  without  the  defendant's  consent,  from  reducing 
the  water  above  his  dam. 

6.  That  the  defendant  and  those  under  whom  he  claims 
have  been  in  the  undisturbed,  open  and  notorious  posses- 
sion and  use  of  the  premises,  including  said  water  power 
and  privilege,  for  more  than  thirty  years,  and  that  he  has 
acquired  a  right  thereto  by  prescription. 

7.  That  prior  to  1850  and  the  construction  of  said  dam. 
Lake  La  Biche  (Labish)  was  a  permanent  body  of  water  cre- 
ated by  the  expansion  of  Little  Pudding  river,  and  said 
lands  were  then  covered  with  water,  which  the  unobstructed 
channel  of  said  river  would  not  drain  off  and  make  fit  for 
cultivation. 

On  the  argument  of  the  motion  to  remand,  counsel  for  the 
plaintiffs  maintained  the  proposition  that  it  is  not  sufficient 
to  give  this  court  jurisdiction,  that  it  is  asserted  in  the  answer 
or  petition  for  removal  that  the  case  arises  under  a  law  of 
the  United  States,  or  that  the  construction  of  one  might 
become  necessary  in  the  course  of  the  trial  of  it,  citing 
MiUingar  v.  Hartupee,  6  Wall.  258,  and  OoJd  Washing  and 
Water  Company  v.  Keyea,  96  U.  S.  199. 

The  proposition  is  not  denied  and  the  authorities  support 
it,  but  this  is  quite  a  different  case  from  either  of  those. 

In  the  latter  case  Mr.  Justice  TV  ait  says:  "Nothing  was 
stated  (in  the  complaint)  from  which  it  could  in  any  manner 
be  inferred  that  Uie  defendants  sought  to  justify  the  acts 
complained  of  by  any  such  authority  (the  constitution  or 
laws  of  the  United  States)." 

The  petition  for  removal  was  the  only  pleading  on  the 
part  of  the  company,  and  that  stated  its  ownership,  derived 
from  the  United  States,  of  certain  mining  land  that  only 
could  be  worked  by  the  hydraulic  process,  which  required 
the  use  of  Bear  river  and  its  tributaries,  and  asserted  that 
it  acquired  the  right  to  so  use  the  river  under  certain  speci- 
fied acts  of  congress,  the  construction  of  which  were  neces- 
sarily involved  in  the  determination  of  the  case,  without,  as 
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the  chief  justice  says,  stating  any  facts  to  show  the  right  it 
claims,  or  "to  enable  the  court  to  see  whether  it  Decessarily 
depends  upon  the  construction  of  the  statutes;'*  to  which 
he  adds:  "The  immunities  of  the  statutes  are,  in  effect, 
conclusions  of  law  from  the  existence  of  particular  facts. 
Protection  is  not  afforded  to  all  under  all  circumstances.  In 
pleading  the  statute,  therefore,  the  facts  must  be  stated 
which  call  it  into  operation.  The  averment  that  it  is  in 
operation  will  not  be  enough;  for  that  is  the  precise  ques- 
tion the  court  is  called  upon  to  determine." 

The  former  case  was  a  writ  of  error  to  a  state  court  under 
section  25  of  the  old  judiciary  act,  and  the  question  was 
whether  a  right  claimed  by  the  plaintiff  iu  error,  and  which 
was  decided  against  him  in  the  court  below,  was  derived 
from  "an  authority  exercised  under  the  United  States,"  to 
wit:  an  order  of  the  United  States  district  court.  But  it 
plainly  appearing  to  the  court  that  the  order  in  question 
gave  no  such  right,  the  writ  was  summarily  dismissed,  the 
chief  justice  saying  as  he  did  so:  "  Something  more  than  a 
bare  assertion  of  such  authority  seems  essential  to  the  juris- 
diction of  this  court." 

But  in  this  case  there  is  a  distinct  assertion  in  the  com- 
plaint that  the  lands  in  question  are  swamp  and  overflowed, 
and  that  they  were  so  on  March  12,  1860,  and  that  as  such 
were  still  within  the  purview  and  operation  of  that  act  in 
November,  1871,  and  liable  to  be  selected  by  the  state  as 
the  grantee  thereof,  and  that  they  were  so  selected  and 
passed  as  such  from  the  latter  to  the  plaintiffs  by  purchase 
in  1872,  all  of  which  statements  are  denied  and  controverted 
by  the  answer  of  the  defendant. 

Admitting  all  this,  counsel  for  the  plaintiffs  contends  that 
"the  matter  in  dispute"  is  the  right  of  the  defendant  to 
maintain  this  dam  as  against  the  plaintiffs,  and  that  such 
dispute  does  not  arise  under  an  act  of  congress,  and  its 
determination  only  involves  the  question  of  whether  or  not 
the  dam  is  a  nuisance. 

Section  2  of  the  act  of  1875  (18  Stat.,  470)  gives  the  right 
to  remove  from  a  state  court  to  this  court  any  suit  "arising 
under  the  constitution  or  laws  of  the  United  States  "  where 
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**  the  matter  iu  dispute"  exceeds  the  sum  or  value  of  five 
hundred  dollars.  **The  matter  in  dispute"  may  be  real  or 
personal  property,  or  damages  for  an  injury  to  either 
or  to  the  person,  but  in  any  case  it  must  exceed  five 
hundred  dollars  in  amount  or  value.  This  is  the  money  ele- 
ment of  the  jurisdiction;  and  the  other  is,  that  the  suit  in 
which  this  "dispute"  is  to  be  determined  must  arise  under 
a  law  of  the  United  States.  The  value  of  "the  matter  in 
dispute"  and  not  its  nature  is  to  be  considered.  But  if  the 
suit  brought  for  the  determination  of  this  "dispute"  neces- 
sarily involves  the  construction  or  application  of  an  act  of 
congress,  then  such  suit  arises  under  such  act.  As  was  said 
by  this  court  in  Hughes  v.  Northern  Pacific  Railroad  Company^ 
9  Sawy.,  319:  "A  controversy  which  turns  upon  the  exist- 
ence, effect  or  operation  of  an  act  of  congress,  arises  under 
such  act,  and  a  suit  brought  to  determine  the  same,  is  a  case 
arising  under  such  act,  within  the  meaning  of  the  statute." 

An  action  may  be  brought  to  recover  the  possession  of  a 
tract  of  land.  "The  matter  in  dispute"  in  such  action  is 
the  right  to  the  land  or  the  possession  thereof.  But  that 
may  depend  on  the  legality  or  effect  of  a  prior  sale  of  the 
premises  for  delinquent  taxes  under  an  act  of  congress.  In 
such  case  the  action  or  controversy,  without  reference  to  the 
nature  of  the  thing  in  dispute,  arises  under  such  act,  whether 
invoked  by  the  plaintiff  or  defendant,  and  is  within  the  juris- 
diction of  the  national  courts. 

Nor  is  it  material  that  other  questions,  in  no  wise  depend- 
ing upon  the  laws  of  the  United  States,  are  involved  in  the 
determination  of  the  case.  As  was  said  by  Mr.  Justice 
Harlan,  in  jRat726?ay  (7o.  V.  Mississippiy  \02  U.  S.,  141 — "It 
is  not  suflScient  to  exclude  the  judicial  power  of  the  United 
States  from  a  particular  case,  that  it  involves  questions 
which  do  not  at  all  depend  on  the  constitution  or  laws  of  the 
United  States;  but  when  a  question  to  which  the  judicial 
power  of  the  Union  is  extended  by  the  constitution  forms 
an  ingredient  of  the  original  cause,  it  is  within  the  power  of 
congress  to  give  the  circuit  courts  jurisdiction  of  that  cause, 
although  other  questions  of  fact  or  of  law  may  be  involved 
'n  it." 
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Admitting,  then,  all  that  the  plaintiffs  claim  in  the  argu- 
ment, as  that  the  defendant  cannot  take  advantage  in  this 
suit  of  any  failure  on  the  part  of  the  plaintiffs  to  reclaim 
these  lands  or  pay  the  remainder  of  the  purchase  price,  on 
the  ground  that  they  are  conditions  subsequent  to  the  grant 
or  sale  to  the  plaintiffs,  for  a  breach  of  which  no  one  can 
complain  but  the  state;  and  that  the  question  of  whether 
the  dam  is  a  nuisance  to  these  lands  or  whether  the  plain- 
tiffs are  estopped  to  complain  thereof,  or  whether  defendant 
has  acquired  a  right  to  flow  these  lands  by  prescription,  are 
questions  that  do  not  arise  under  any  act  of  congress,  still 
the  plaintiffs'  case,  on  their  own  showing,  arises  under  the 
act  of  congress  of  March  12,  1860. 

They  make  no  claim  to  any  right,  title  or  interest  in  these 
lands  except  under  this  act,  and  in  effect  admit  they  have 
none  other.  Now  if  the  facts  do  not  bring  them  within  the 
purview  or  operation  of  the  act,  as,  if  the  lands  are  not 
swamp  or  overflowed  within  the  meaning  of  the  same, 
because  the  greater  part  thereof  are  not  '*  wet  and  unfit  for 
cultivation,"  or  the  right  of  the  state  thereto  was  lost  by 
lapse  of  time  long  before  the  passage  of  the  act  of  October 
26,  1870,  because  the  selection  thereof  was  not  made  within 
two  years  from  the  adjournment  of  the  session  of  the  legis- 
lature next  after  the  passage  of  the  act  of  March  12,  1860, 
as  alleged  in  the  defendant's  answer,  then  they  are  mere 
strangers  to  the  premises,  and  cannot  maintain  any  suit  to 
abate  or  enjoin  a  private  nuisance  thereto  or  thereon. 

So  far,  at  least,  then,  this  is  a  suit  arising  under  a  law  of 
the  United  States,  and  removable  to  this  court,  under  the 
first  clause  of  section  2  of  the  act  of  March  3,  1875. 

The  motion  to  remand  is  therefore  denied. 


United  States  v.  Ella  M.  Rose. 

CiRCTJiT  Court,  District  of  California. 

JuNB  23,  1885. 

1.  CJohclusiybnessopPatentin  CasesopFbaudin  Pboceedinos  befoee  Land 
OmcE. — The  doctrine  of  the  conclusiveness  of  judgments  and  decrees 
of  oourts  as  between  those  who  are  parties  to  the  litigation,  is  not  appli- 
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cable  to  the  United  States  in  respect  to  proceedings  before  tiie  land  offi- 
cers for  obtaining  patents  for  the  public  lands,  in  cases  where  fraud  is 
practiced  and  where  there  was  no  contest,  and  the  proceedings  were- 
wholly  ex  parte. 
2  FiuiTD  m  Obtainino  Patent. — Where  a  patent  has  been  issued  upon  false 
and  fraudulent  representations  made  by  the  patentee  to  the  land  officers,, 
supported  by  perjury,  there  having  been  no  contest  and  the  proceedings- 
having  been  wholly  ex  parte,  a  court  of  equity  will  annul  the  patent,  at 
the  suit  of  the  United  States. 

Before  Sawyer,  Circuit  Judge. 

Mr,  J.  M,  Walling,  for  tbe  complainants. 

Mr,  Charles  W,  KiUa,  solicitor,  and  Mr.  Nilea  Searles,  of 
counsel  for  the  defendant. 

Sawyer,  Circuit  Judge.    This  is  a  suit  in  which,  as  in 
the  case  of  the  United  States  v.   Tlie  San  Jacinto  Tin  Co.^ 
10  Sawy.,  639,  upon  an  indemnity  against  costs  given  to- 
the  government  by  parties  in  interest,    the  indemnifying^ 
parties  have  been  permitted  to  prosecute  a  suit  in  the 
name  of  the  United    States,   against  the  defendant,  to  set 
aside   a  United  States  patent.     The  grounds  relied  on  for 
annulling    the    patent,    are,    that   it  was    obtained    upon 
fraudulent  representations  made  to  the  register  of  the  land 
oflSce,  supported  by  perjury  in  the  affidavits  filed,  stating 
the  land  to  be  non-mineral,  vacant  land,  when  it  is  alleged 
to  have  been,   in  fact,  known  mineral  land,    and  to  have- 
been   in  the  actual  possession  of  private  parties  claiming, 
and  working  it,  as  mineral  land,  at  the  time  of  the  entry 
in   the  land  office,   and  of  the  issue  of  the  patent.     The- 
fraud  and  perjury  alleged  constitute  the  grounds  upon  which 
it  is  sought  to  vacate  the  patent.     In  United  States  v.  Whitey 
9  Sawy.,  125,  although   I   entertained,  at  the   time,    grave 
doubts  as  to  its  applicability,  I,  finally,  held  upon  demurrer, 
that  the  case  was  governed  by  the  principle   established  in 
United  States  v.  Flint,  4  Sawy.,  51-3,  affirmed  in  98  U.  S., 
68,  and  in  Vance  y.  Burbank,  101  U.  S.,  619,  and  dismissed 
the  bill. 

I  thought  it  better,  that  the  point  should  be  settled  by 
tbe  supreme  court  for  that,  and  all  other  contemplated  cases, 
at  that  stage  of  the  case.     The  value  of  the  property  turned 
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out  to  be  insufficient  to  give  the  supreme  court  jurisdiction. 
The  question  again  arose  in  Untied  SkUes  v.  Minor,  and  in 
other  cases,  wherein  the  value  was,  also,  insufficient  to  give 
ihe  supreme  court  jurisdiction.  And  it  was  manifestly 
likely  to  arise  in  numerous  other  cases  in  this  state.  Still, 
being  in  doubt,  and  not  fully  satisfied  as  to  the  correctness 
of  my  former  ruling,  and  the  question  being  one  of  great 
importance  and  certain  to  arise  in  a  great  number  of  other 
oases,  I  invited  the  district  judge  to  sit  with  me,  and,  though 
not  fully  satisfied  on  the  point,  I  adhered  to  my  ruling  in 
White's  case.  The  district  judge,  though  somewhat  in 
doubt,  taking  a  different  view  of  the  question,  we  divided 
in  opinion,  and  upon  the  request  of  the  counsel  for  com- 
plainant, certified  a  division  of  opinion  to  the  supreme 
oourt.  Judgment  was  thereupon  suspended  in  this,  and  all 
other  cases  involving  the  same  questions  then  pending,  until 
the  point  should  be  authoritatively  settled  in  that  case. 

Towards  the  close  of  the  last  term,  Minor's  case  was 
decided  by  the  supreme  court,  and  distinguished  from  the 
cases  upon  which  I  had  relied;  and  the  views  adopted  in 
White's  and  Minor's  cases,  were  overruled.  The  decision 
in  Minor's  case,  therefore,  authoritatively,  settles  in  favor 
of  complainaut  the  main  question  presented  by  the  demur- 
rer, and  reUed  on  by  defendant  in  this  case. 

Several  questions  are  made  as  to  the  sufficiency  of  some 
of  the  material  allegations  of  the  bill.  However  it  might 
be  on  special  demurrer,  I  think,  upon  the  whole,  that  they 
are  sufficient  upon  a  general  demurrer,  which  only  goes  to 
a  want  of  equity  in  the  bill.  Assuming  the  defendant  to  be 
correct  upon  all  points  discussed,  upon  the  authority  of 
United  States  v.  Minor,  114  U.  S.,  234,  the  demurrer  must 
be  overruled,  and  leaye  given  to  answer  the  bill,  on  or  before 
the  rule  day  in  August;  and  is  so  ordered. 
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Nash  v.  El  Dorado  CouNry. 

CiBCuiT  CouBT,  District  op  California. 
July  6,  1885. 

1.  CouNTiEa  ABE  GoBPORATioNB  SUBJECT  TO  BE  ScTED. — Section  4,000  politi- 

cal code,  constitutes  counties  corporations,  and  sections  4,002-3  author- 
ize them  to  be  sued. 

2.  Statute  of  Ldcftatiomb— Besignation  of  Supebyibobs,  to  avoid  senrice^ 

of  summons  in  a  suit,  does  not  prevent »  or  intercept  the  running  of  the 
statute  of  limitations. 

3.  LiMiTATioNs-^GoMMENCEMENT  OF  SuiT.— A  suit  is  Commenced  within  the- 

meaning  of  the  statute  of  limitations  by  the  filing  of  a  complaint,  without 
service  of  summons. 

4.  Coupons — Limitations. — A    right   of  action  accrues   upon    coupons    at 

the  moment  they  fall  due,  and  the  statute  of  limitations  commences  to> 
run  upon  coupons  from  their  maturity. 

5.  Intebest  on  Coupons. — Under  section  1,917,  civil  code  of  California,. 

where  there  is  no  special  provision  as  to  interest  upon  bonds  and  cou- 
pons, both  the  bonds  and  coupons  bear  interest,  after  maturity,  at  the 
ordinary  legal  rate,  whether  the  coupons  are  detached  from  the  bonds  or 
not. 

6.  Special  Limitation  Acts  Constitutional. — The  Legislature  of  the  State 

of  California  has  the  power  to  pass  special  acts  of  limitation,  applicable 
to  a  particular  county  indebtedness. 

7.  Statute  of   Limitations  as  to  Bonds  and  Coupons. — Coupons  are  re- 

garded as  part  of  the  bonds,  and  the  same  limitation  applies  to  coupons 
as  that  applicable  to  the  bonds,  of  which  they  constitute  a  part.  If  an 
action  is  barred  on  a  bond  in  four  years  after  it  matures,  the  statute  runs 
four  years  on  the  coupons  attached  to  the  bond  after  the  coupons  be- 
come due;  but  the  statute  commeoces  to  run  on  the  bond  from  its  ma- 
turity, and  upon  the  coupon  from  the  time  it  becomes  payable. 

Before  Sawyer,  Circuit  Judge. 

il/r.  £.  S.  Brooks,  for  the  plaintiff. 

Jilr.  A.  L.  Rhodes,  for  the  defendant. 

Sawyer,  Circuit  Judge,  delivering  an  oral  decision :  Tbia 
is  an  action  brought  upon  bonds  of  El  Dorado  county,  issued 
by  the  county,  in  pursuance  of  the  statute,  for  the  purpose  of 
aiding  in  the  construction  of  the  Sacramento  Valley  Rail- 
road. The  action  is  brought  upon  the  bonds  and  the  cou- 
pons for  interest  upon  the  bonds.  The  bonds,  in  this  in- 
stance, have  twelve  years  to  run,  the  bonds  and  coupons 
*or  the  payment  of   interest  [semi-annually.      The 
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bonds  provide  for  the  payment  of  interest  at  ten  per  cent, 
per  annum,  at  specified  times,  semi-annually,  **on  surren- 
der of  the  coupons  for  interest."  Coupons  were  attached 
for  interest  running  over  the  entire  period,  till  the  maturity 
of  the  bonds.  The  action  is,  in  form,  upon  the  bonds,  and 
for  interest,  with  no  separate  counts  upon  the  coupons.  The 
main  question  relied  upon  is,  as  to  what,  and  for  how  long 
a  period,  interest  can  be  recovered,  in  view  of  the  statute 
of  limitations.  The  demurrer  goes  to  the  amount  of  the 
recovery  rather  than  the  general  sufficiency  of  the  complaint. 
The  object  seems  to  be  to  get  the  ruling  of  the  court  as  to  what 
rate  of  interest  the  bonds  and  the  coupons  bear,  after  ma- 
turity— the  interest  called  for  in  the  bond  being  ten  per 
cent,  per  annum;  and  as  to  the  effect  of  the  statute  of  limi- 
tations upon  the  coupons.  That  being  the  object,  and  these 
points  having  been  argued,  notwithstanding  the  difficulty 
of  reaching  the  point  by  demurrer,  I  have  no  objection  to 
expressing  my  views  upon  the  subject  now.  It  is  claimed 
that  the  county  is  not  liable  to  be  sued  at  all.  But  the  act 
of  1854,  statutes  1854,  page  45,  authorizes  counties  to  be 
sued.  That  act  was  in  force  until  the  adoption  of  the  code. 
Section  4,000,  political  code,  constitutes  counties  corpora- 
tions, and  sections  4,002  and  4,003  authorize  them  to  be 
sued.  Under  that  statute,  and  under  the  present  codes, 
then,  the  county,  since  1854,  has  been,  and  it  now  is, 
subject  to  be  sued  on  its  bonds.  It  is  alleged,  for  the 
purpose  of  avoiding  the  statute  of  limitations,  that,  for 
a  certain  period  during  the  running  of  the  statute,  on 
these  bonds,  there  was  no  board  of  supervisors  for  El  Do- 
rado county,  the  members  having  all  resigned  for  the  ex- 
press purpose  of  evading  service  of  summons  in  a  suit,  so 
that  no  valid  service  could  be  made  upon  anybody.  But, 
under  the  statute  of  limitations,  no  service  is  necessary  to 
constitute  the  commencement  of  a  suit,  (Code  Civ.  Proc, 
sec.  350). 

The  suit  is  commenced  within  the  meaning  of  the  statute 
by  the  filing  of  the  complaint;  so  there  is  no  time  that  suit 
could  not  have  been  commenced,  within  the  meaning  of  the 
statute,  against  El  Dorado  county.      Suit  could  have  been 
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commenced  at  any  time,  in  such  sense  as  to  stop  the  run- 
ning of  the  statute  of  limitations. 

Coupons  do  not  bear  interest  until  they  become  due.  I 
have  no  doubt  that  they  bear  interest  from  the  date  of  their 
maturity,  at  the  legal  rate.  It  has  been  repeatedly  so  held  by 
the  supreme  court  of  the  United  States.  All  of  the  cases  de- 
cided in  the  supreme  court  of  the  United  States,  hold  that 
the  statute  of  limitations  runs  upon  coupons  from  the  date  of 
their  maturity.  Though  incidental  to  the  principal  agree- 
ment, they  are  independent  obligations  intended  to  be  cut 
off  from  the  bonds,  and  passed  from  hand  to  hand;  and,  it 
is  held,  whether  cut  off  or  not,  that  the  right  of  action  ac- 
crues upon  them  as  soon  as  they  fall  due.  But  it  is  claimed 
by  the  complainant,  here,  that  he  has  counted  upon  his 
bonds,  alone,  claiming  interest  not  on  an  independent  con- 
tract, but  only  as  an  incident  to,  and  a  part  of  the  bond  it- 
self. The  bonds  provided  that  interest  should  be  paid  at 
specified  times,  semi-annually,  as  designated  in  the  coupons 
attached.  The  money  fell  due  at  specified  times,  the  bond 
not  being  yet  due,  and  the  right  of  action  accrued,  and  the 
holder  could  commence  an  action  upon  the  maturity  of 
those  coupons.  They  could  be  cut  off  and  transferred  sep- 
arately as  independent  negotiable  paper.  If  I  were  to  ex- 
ecute a  mortgage  to  secure,  say,  six  thousand  dollars  bor- 
rowed money,  giving  three  notes  for  two  thousand  dollars 
each,  payable  respectively,  one  of  two  thousand  dollars  in 
one  year,  one  in  two  years,  and  one  in  three  years,  there 
can  be  no  doubt  that  an  action  would  accrue  on  each,  as  it 
matured.  So,  also,  if  instead  of  notes  I  should  give  a  bond 
for  six  thousand  dollars,  payable  two  thousand  dollars  in 
one  year,  two  thousand  in  two,  and  two  thousand  in  three 
years,  it  would  bd  the  same  as  in  the  case  of  the  notes. 
Each  installment  matures  at  a  particular  time,  and  at  that 
time  the  payee  is  entitled  to  his  money;  the  right  of  action 
accrues,  and  an  action  may  be  commenced  at  any  time  within 
the  time  prescribed  by  the  statute  of  limitations  after  the 
right  of  action  accrues.  I  have  no  doubt,  therefore,  that 
the  right  of  action  upon  the  coupons  accrues  upon  the  ma- 
turity of  the  coupons,  and  do  not  think  the  statute  will  be 
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•eyaded  in  consequence  of  the  coupons  being  for  interest, 
and  attached  to  the  bonds.  As  to  those  coupons,  then, 
against  which  the  statute  has  run  more  than  four  years  since 
their  maturity  before  the  commencement  of  the  action,  the 
action  is  barred  under  the  statute  of  limitations.  But,  in 
this  particular  case,  another  point  arises.  A  special  act 
was  passed  in  1876  (statutes  1875-6,  page  686,  section  6), 
which  suspended  the  running  of  the  statute  upon  these  par- 
ticular bonds  and  coupons  until  the  meeting  of  the  next 
legislature;  and  in  1878  (statutes  1877-8,  page  76,  section 
-5),  the  same  proyision  was  again  enacted,  which  suspended 
the  running  of  the  statute  of  limitations  until  the  meet- 
ing of  the  following  legislature — the  two  periods  in  the  ag- 
^egate  amounting  to  over  three  years.  On  each  occasion 
the  running  of  the  statute  is  expressly  suspended  by  these 
special  statutes.  It  is  claimed  that  it  is  incompetent  for  the 
legislature  to  pass  a  special  law  applicable  to  these  cases 
alone.  I  think  otherwise.  I  do  not  see  any  reason  why  the 
legislature  might  not  pass  a  law  suspending  the  running  of 
the  statute  in  these  special  cases  as  well  as  in  any  other  gen- 
eral class  of  cases.  The  running  of  the  statute  was  sus- 
pended daring  these  periods,  and  that  period  must  be  added 
io  the  time  prescribed  by  the  general  statutes.  Adding  this 
time,  I  believe  all  the  coupons,  except  the  last  two  on  each 
«la8s  of  bonds,  are  barred. 

Another  point  requires  notice.  The  claim  is  that  these 
coupons  do  not  mature  until  the  maturity  of  the  bonds. 
That  is  not  the  point  decided  in  the  cases  relied  on,  cited 
from  the  United  States  supreme  court.  The  point  in  The 
City  V.  Lamson,  9  Wall.,  477,  and  in  Lexington  v.  Butler,  14 
Wall.,  282,  was  that  a  coupon  would  be  regarded  as  a  part 
of  the  bond,  and  the  same  term  would  apply  to  the  coupon 
that  would  apply  to  the  bonds.  That  is  to  say,  if  the 
bond  is  not  barred  until  twenty  years  after  its  maturity,  the 
coupons  will  not  be  barred  till  twenty  years  after  they  be- 
come due,  the  same  limitation  being  applied  to  the  coupons 
that  is  applied  to  the  bonds.  See  Clark  v.  Iowa  Cilf/y  20 
Wall.,  687. 

The  question  did  not  arise  in  these  cases  as  to  the  time  when 
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the  statate  began  to  run.  It  was  only  decided,  that  after  th& 
statute  began  to  run  on  the  coupons  it  had  the  same  time  to 
run  that  the  bond  had  after  its  maturity.  It  is  very  clear 
that  no  other  question  was  passed  upon.  But  it  is  equally 
clear  that  in  the  subsequent  decisions  in  Amy  y.  Dubuque, 
98  U.  S.,  474,  and  in  Koshkonong  v.  Burton,  104  U.  S.,  668, 
the  statute  begins  to  run  at  the  maturity  of  the  coupons,, 
whether  the  coupons  are  detached  or  not;  and  on  the  bonds: 
from  the  maturity  of  the  bonds.  The  time  on  the  coupons 
is  the  same  as  the  time  on  the  bonds.  If  an  action  on  th& 
bond  is  barred  in  four  years  after  the  maturity  of  the  bond^ 
an  action  on  the  coupons  is  barred  in  four  years  after  their 
maturity. 

There  is  another  question  as  to  interest,  after  maturity^ 
and  as  to  the  rate.  The  bond  is  payable  in  twelve  years,  in- 
terest payable  semi-annually,  according  to  the  coupons  an- 
nexed. The  interest  on  the  bond  specified  in  the  instru- 
ment during  the  time  is  ten  per  cent.  There  is  no  provision 
as  to  interest  after  maturity.  It  is  claimed  that  the  bond, 
after  its  maturity,  bears  interest  at  ten  per  cent.,  or  the  rate^ 
prescribed  in  the  bond.  I  do  not  think  so.  There  is  no- 
contract  in  writing  to  pay  interest  at  that  rate,  after  the  ma- 
turity of  the  bond.  The  contract  specifies  a  specific  time- 
for  payment,  and  there  is  no  provision  for  paying  interest 
until  actually  paid.  It  is  payable  at  a  specified  time,  and 
at  such  rate  as  prescribed.  The  contract  assumes  that  the 
money  will  be  paid  when  it  falls  due,  and  makes  no  provision 
for  any  other  contingency.  There  is  no  contract  in  writing 
as  to  the  rate  of  interest  to  be  paid  after  the  bond  becomes, 
due.  Until  the  time  it  becomes  due  the  rate  of  ten  per 
cent,  per  annum  prevails.  There  is  no  contract  to  pay  in- 
terest on  the  bonds,  or  on  the  coupons,  after  they  become 
due,  and  the  interest  is  recoverable  only  at  the  legal  rate,  in 
accordance  with  the  express  provision  of  the  code.  Section. 
1,917  of  the  civil  code  provides  that:  **  Unless  there  is  an- 
express  contract  in  writing  fixing  a  different  rate,  interest  ia 
payable  on  all  moneys  at  the  legal  rate  of  seven  per  cent,  per 
annum  afler  iliey  become  due  on  any  instrament  of  writing, ^^ 
These  bonds  and  coupons  are  instruments  in  writings 
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and  they  are  governed  by  the  provision  of  the  code.  There^ 
is  no  contract  in  writing  as  to  the  jate  of  interest  which  the. 
bonds  or  coupons  shall  bear  after  they  become  due.  They 
musty  therefore,  bear  the  legal  rate  of  seven  per  cent.  Sec-^ 
tion  1,919  provides  in  what  cases  interest  shall  bear  interest, 
according  to  the  rote  agreed  upon  as  to  principal ;  and  this  case- 
does  not  come  within  the  provision. 

The  court  granted  a  re-argument  upon  the  question  of 
interest  on  application  of  defendant's  counsel,  upon  which 
the  following  oral  decision  was  rendered : 

Upon  the  re-argument,  I  do  not  see  any  grounds  for 
changing  the  views  before  expressed.  In  my  judgment  the 
cases  now  cited  by  counsel  for  defendant  from  the  California 
reports,  arising  upon  statutes  of  the  State,  do  not  decide  the- 
precise  points  presented  in  this  case.  Beale  v.  Amador  Co.  28 
Cal. ,  449,  is  not  like  this.  In  that  case  there  was  only  an  equi- 
table demand,  growing  out  of  a  division  of  the  county,  which 
the  statute  imposed  upon  the  new  county  an  obligation  ta 
pay.  The  sum  fixed  by  the  legislature  was  specific,  and  the 
obligation  extended  no  further  than  the  law  expressly  re- 
quired. Besides,  it  was  only  to  be  paid  from  time  to  time, 
when  the  fund  raised  should  be  sufficient,  and  not,  abso- 
lutely, on  a  specific  day.  SoherY,  Calaveras  Co.,  39  Cal., 
134,  was  similar  to  Beale  v.  Amador  Co.  in  principle.  So, 
as  to  interest  on  the  coupons  after  maturity,  the  case  of 
Savings  and  Loan  Society  v.  Horton,  63  Cal.,  105,  is  different. 
In  that  case,  interest  was  charged  upon  interest  after  it 
became  payable,  due  generally,  and  not  upon  coupons  as> 
separate  contracts,  at  the  contract  rate  paid  on  the  principal^  • 
which  was  different  from  and  larger  than  the  legal  rate. 
The  court  held  this  to  be  erroneous  under  section  1,919  civil 
code,  before  cited.     I  do  not  think  it  applies  to  this  case. 

The  several  points  upon  which  an  opinion  is  expressed 
are  scarcely  reached  by  the  demurrer.  But,  I  understand 
that  new  bonds  are  expected  to  be  issued  in  pursuance  of 
a  recent  statute,  as  soon  as  the  amount  of  the  liability  of 
the  county  is  judicially  ascertained.  Perhaps  the  views 
expressed  will  answer  the  purposes  of  the  parties  without 
further  action.     As  no  point  is  made  as  to  the  validity  of 
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the  bonds,  the  complaint,  at  leasfc,  states  a  good  cause  of 
action  for  the  amount  shown  to  be  doe  not  barred,  and  that, 
upon  the  views  expressed,  seems  to  be  but  a  matter  of  cal- 
culation. So  that  the  demurrer  must  be  overruled,  and  it 
is  so  ordered,  with  leave  to  answer  on  or  before  the  rule  day 
in  August. 

Hall  v.  El  Dorado  Co. 

Sawteb,  Circuit  Judge.  This  case  is  similar  to  Nash  v. 
El  Dorado  Co.,  and  must  be  decided  in  the  same  way.  Let 
•  a  similar  order  be  entered. 


The  Dundee  Mortgage  Trust  Investment  Company  v. 
Samuel  B.  Parrish,  Chief  of  Police,  et  al. 

The  American  Freehold  Land  Mortgage  Company  v. 
J.  P.  Groves,  Sheriff  of  Polk  County,  and  Bight 
Others,  Sheriffs  of  Certain  Counties. 

The  New  England  Mortgage  Security  Company  v. 

The  Same. 

Cmcmr  Court,  District  of  Oregon. 
July  13,  1885. 

1,  MoBTGAQE  Tax  Law  or  1882. — On  the  qaestion  of  whether  this  act  of  the 
legislature  conforms  to  the  constitution  of  Oregon,  this  conrt  follows  the 
judgment  of  the  supreme  court  of  the  state  in  Mumford  v.  Sewell,  11  Or., 
67,  and  Crawford  v,  Linn  county,  Id.,  482;  and  on  the  question  it  is  in 
•conflict  .with  the  constitution  of  the  United  States,  the  ruling  of  this 
<court  in  the  Dundee  Mortgage  Trust  Investment  Company  v.  School 
District  No.  1,  19  Feb.  Rep.,  359  and  21  Id.,  151,  is  followed. 

a.  An  Act  fob  Raisinq  Reybkue.— The  mortgage  tax  law  does  not  levy  any 
tax  or  raise  any  revenue,  but  only  provides  that  when  a  tax  is  levied  or  a 
revenue  raised  that  mortgages  shall  contribute  thereto  as  land. 

3.  Unequal  Asskbsmbmts. — Where  the  law  requires  that  mortgages  shall  be 
valued  for  taxation  at  their  face  value,  and  all  lands  at  their  "  true  cash 
value, "  and  the  aAsessor  of  a  county  wilfully  and  uniformly  values  the 
mortgages  on  lands  therein  at  their  face  value,  and  the  lands  therein  at 
only  one-third  of  their  cash  value,  such  assessment  is  illegal,  and  the 
payment  of  the  two-thirds  of  the  tax  thereby  imposed  on  said  mortgages 
may  be  enjoined. 


Dist.  Or.]  Dundee  Mob.  Trust  Inv.  Co.  v.  Pabbibh.  95 

1885.]  Opinion  of  the  Coart— rDeady,  J. 

4.  Texdeb  of  Patment  op  Tax. — A.  suit  to  enjoin  the  oolleotion  of  a  tax 
cannot  be  maintained  in  the  courts  of  the  United  States,  unless  it  appears 
that  the  plaintiff  has  paid,  or  offered  to  pay,  so  much  of  such  tax  as  he 
ooncedes  to  be  due  or  as  may  be  shown  that  he  ought  to  pay. 

Before  Deady,  District  Judge. 

Mr.  John  W.  WJwlley,  Mr.  W.  D.  Fenion,  Mr.  Baleigh 
Stott^  for  the  plaintiffs. 

Mr.  Reuben  8.  Strahan,  Mr.  John  Burnett,  Mr.  James  F. 
Watson,  Mr.  Edivard  B.  Watson,  Mr.  A.  H.  Tanner,  Mr.  H. 
Hurley  and  Mr.  William  B.  Gilhei^t,  for  the  defendants. 

Deady,  J.  These  suits  are  brought  by  the  plaintiffs,  who- 
are  foreign  corporations,  to  have  the  several  defendanta 
enjoined,  as  sheriffs  of  their  respective  counties,  from 
collecting  certain  taxes  levied  by  such  counties  upon  sundry 
mortgages  belonging  to  them,  under  the  act  of  October  26, 
1882  (ses.  laws,  64),  commonly  called  ''the  mortgage  tax 
law,"  by  the  sale  of  the  same. 

Motions  for  provisional  injunctions  on  the  bills  and 
demurrers  thereto,  on  the  ground  of  the  invalidity  of  the 
law  and  the  illegality  of  the  tax,  were  argued  and  submitted 
together. 

The  bills  are  substantially  the  same,  and  from  them  it 
appears  that  the  first  two  corporations  are  formed  under  the 
laws  of  Great  Britain — the  Dundee  company  having  its  prin- 
cipal office  at  the  burg  of  Dundee,  Scotland,  and  the  London 
one,  at  London,  England,  and  the  third  is  formed  under  the 
laws  of  Connecticut,  and  has  its  principal  office  at  Boston, 
Massachusetts,  and  each  is  formed  for  the  purpose  of  loaning 
money  in  this  state  on  note  and  mortgage,  which  notes  are 
made  payable  and  kept  without  the  state  at  such  principal 
offices  respectively;  that  the  Dundee  company,  as  assignee 
of  two  former  companies  of  that  place,  and  in  its  own  right 
is  the  owner  of  six  hundred  and  forty-five  thousand  three 
hundred  and  seventeen  dollars  and  twenty-nine  cents  in 
value,  of  such  notes  and  mortgages  for  money  loaned  in  this, 
state  prior  to  the  passage  of  said  act,  except  ninety  thousand 
dollars  thereof,  upon  which  the  various  counties  named  in 
its  bill  levied  a  tax  in  1884,  amounting  to  nine  thousand. 
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nine  hundred  and  twenty-seyen  dollars  and  thirtj-two  cents; 
that  the  Connecticut  and  London  companies  are  the  owners 
of  such  notes  and  mortgages  for  money  loaned  in  this  state 
prior  to  the  passage  of  said  act  upon  which  a  tax  was  levied 
by  the  several  counties  named  in  their  respective  bills,  for 
the  years  1883  and  1884,  as  follows :  The  Connecticut  com- 
pany, of  the  value  of  two  hundred  and  seven  thousand  three 
hundred  and  fifty-nine  dollars  in  1883,  and  of  the  value  of 
two  hundred  and  thirteen  thousand  two  hundred  and  seventy- 
four  dollars  in  1884,  and  the  London  company  of  the  value 
of  one  hundred  and  twelve  thousand  three  hundred  and 
sixty-eight  dollars  in  1883,  and  of  the  value  of  one  hundred 
and  fourteen  thousand  and  twenty-seven  dollars  in  1884, 
upon  the  former  of  whicfi  a  tax  has  been  levied,  by  said 
counties,  of  seven  thousand  four  hundred  and  fourteen 
dollars  and  sixty-three  cents,  and  on  the  latter  of  three 
thousand  nine  hundred  and  fourteen  dollars  and  seventy- 
seven  cents. 

The  objections  made  by  the  bills  to  the  validity  of  the  law 
and  the  legality  of  the  tax  may  be  summarized  as  follows : 

1.  The  act  is  void,  because  passed  contrary  to  the  consti- 
tution of  the  state,  in  these  particulars:  (a)  it  is  an  act  ''for 
raising  revenue,"  but  originated  in  the  senate  instead  of  T;he 
house,  contrary  to  section  eighteen  of  article  IV  thereof;  (6) 
it  was  not  read  by  sections  on  three  several  days  in  each 
house,  as  required  by  section  nineteen  of  said  article;  (c)  it 
involves  double  taxation  and  distinguishes  between  secured 
and  unsecured  notes  and  one  and  two  county  mortgages,  and 
permits  the  indebtedness  of  residents  to  be  deducted  from 
their  assessments  and  forbids  the  same  in  case  of  non-resi- 
dents, contrary  to  section  one,  article  IX,  thereof;  (rf)  it 
provides  that  debts  and  mortgages  may  be  sold  for  the  non- 
payment of  taxes,  the  same  as  land;  (e)  it  is  a  special  or  local 
law  for  the  assessment  and  the  location  of  taxes  contrary  to 
section  twenty-three  of  said  article  four;  (/)  the  plaintiflfs' 
mortgages  are  assessed  in  said  counties  at  the  nominal  value 
of  the  debt  secured  thereby,  while  the  other  lands  situated 
therein  are  assessed  at  but  one-third  of  their  value,  thereby 
^ing  unequal  and  ununiform  taxation  of  the  same  kind  of 
)rty  contrary  to  section  one  of  said  article  IX. 
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2.  The  act  is  void,  because  in  conflict  with  the  constitn- 
-tion  of  the  United  States  in  these  particulars :  (a)  it  impairs 
•the  obligation  of  the  contract  whereby  the  mortgagor  was  to 
pay  all  taxes  on  the  note  and  mortgage,  and  '*  in  that  it 
xmdertakes  to  change  the  situs  of  notes  and  mortgages/' 
which  prior  to  said  act  were  owned  and  held  elsewhere  than 
in  Oregon;  (6)  it  impairs  the  negotiability  of  promissory 
notes  secured  by  mortgage  on  real  property;  (c)  the  sale  o{ 
the  debt  and  mortgage  involves  the  taking  of  private  prop- 
-erty  without  due  process  of  law. 

3.  The  assessment  in  Yamhill  county  is  made  or  about 
to  be  made  by  the  sheriff,  and  is  therefore  void. 

The  question  of  the  validity  of  the  act  of  1882  was  before 
the  supreme  court  of  the  state  in  Mumford  v.  SeiaeUf  11  Or., 
67,  and  Crawford  y,  Linn  County,  Id.,  482,  and  also  before 
this  court  in  Dundee  Mortgage  Trxiat  Lwestmtnt  Company  v. 
School  District  No.  1,  19  Fed.  Rep.,  359,  and  21  Id.,  151. 
In  the  cases  decided  in  the  state  court  it  was  held : 
(1)  The  state  may  tax  a  mortgage  in  the  county  where 
recorded  without  reference  to  the  residence  of  the  owner; 
(2)  An  act  authorizing  such  a  tax  does  not  impair  the  obli- 
gation of  any  contract  between  the  mortgagor  and  the  mort- 
gagee; (3)  The  original  bill  on  file  in  the  secretary  of  state's 
office  shows  that  the  act  was  read  on  three  several  days,  as 
required  by  section  nineteen  of  article  lY  of  the  state 
constitution,  and  that  is  sufficient;  (4)  The  act  is  not  in 
'Conflict  with  section  one  of  article  IX,  nor  section  thirty-two 
of  article  I  thereof,  concerning  uniformity  and  equality  of 
taxation;  and  does  not  exempt  two  county  mortgages  from 
taxation,  but  leaves  them  subject  thereto  under  previously 
existing  laws;  (5)  The  legislature  may  fix  the  situs  of 
personal  property  for  the  purpose  of  taxation,  without 
violating  the  provision  of  the  state  constitution  concerning 
equality  of  taxation;  (6)  The  phrase  ''special  law,"  as  used 
in  section  twenty-three  of  article  IV  of  the  state  constitution 
is  synonymous  with  ''private  law,"  and  whether  a  law  is 
public  or  private  depends  on  the  subject  matter;  and  (7) 
The  act  in  question  is  a  public  one  and  therefore  not  a 
private  or  "  special "  one. 
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In  the  case  before  this  court  it  was  held : 

1.  Equity  has  jurisdiotioa  to  enjoin  the  collection  of  a 
tax  levied  under  an  invalid  law,  when  necessary  to  prevent, 
a  multiplicity  of  suits;  2.  The  act  in  question  does  not 
impair  the  obligation  of  any  contract  between  a  mortgagor 
and  mortgagee  concerning  the  payment  of  the  tax  on  the 
mortgaged  premises  or  the  debt  secured  thereby;  the  state 
is  no  party  to  such  contract,  and  its  power  to  impose  and 
collect  taxes  on  persons,  property  and  business  within  its 
jurisdiction  cannot  be  affected  or  restrained  thereby;  3.  The 
state  may,  so  long  as  it  does  not  trench  on  the  constitution 
of  the  United  States,  tax  all  persons,  property  and  business 
within  its  jurisdiction  or  reach;  and  whether  any  person^ 
property  or  business  is  within  its  jurisdiction,  is  not  a 
federal  question,  and  must  be  determined  by  the  state  for 
itself. 

This  court  also  held  in  that  case  that  the  act  was  void 
because  in  conflict  with  section  1  of  article  IX  of  the  state 
constitution,  requiring  uniformity  in  assessment  for  taxation, 
and  also  that  the  act  was  a  special  one,  and  therefore  void, 
because  in  conflict  with  subdivision  10  of  section  23  of 
article  IV  thereof;  and  that  the  enforcement  by  the  state  of 
a  tax  levied  under  such  an  act  is  a  deprivation  of  property 
without  due  process  of  law,  contrary  to  section  1  of  the 
XIV  amendment  of  the  constitution  of  the  United  States. 

This  court  will  follow  the  decisions  of  the  state  court 
touching  the  validity  of  this  act,  when  compared  with  the 
constitution  of  the  state,  and  therefore  all  objections  to  the 
enforcement  of  this  tax,  on  that  ground,  are  out  of  place, 
and  will  be  overruled  without  further  consideration.  Greene 
V.  NeaVs  Lessee,  6  Pet.  291;  Stone  v.  Wisconsin,  94  U.  S.  181; 
Town  V.  Perkins,  Id.  267;  Burgess  v.  Seligman,  107  U.  S.  33. 

Conceding  then  that  the  judgments  of  the  state  court,  in 
Mumford  v.  Sewell,  and  Crawford  v.  Linn  County,  so  far  as 
they  declare  the  act  to  be  in  conformity  with  the  state  con- 
stitution, furnish  the  rule  of  decision  in  this  case,  and 
assuming  that  the  rulings  heretofore  made  by  this  court,  in 
Dundee  Mortgaye  T.  &  L  Company  v.  School  District  No.  1, 
so  far  as  the  same  relate  to  federal  questions,  will  be  fol* 
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lowed,  there  are  bat  two  objections  to  the  enforcement  of 
the  tax  left  for  consideration:  1.  The  act  is  one  for  raising 
roTenne,  and  therefore  void  because  it  did  not  originate  in 
the  house;  and  2,  admitting  the  law  to  be  valid,  the  tax  is 
illegal,  because  of  the  unlawful  conduct  of  the  persons  who 
made  the  assessment  of  property  in  these  various  counties, 
whereby  the  plaintiff's  mortgages  are  valued  and  taxed  at 
two-thirds  more  than  the  lands  in  the  said  counties. 

In  Mum/ord  v.  SeiveUy  Supra,  71,  Justice  Waldo,  speaking 
for  the  court,  said:  "Some  of  us  have  had  considerable 
doubt  whether  the  bill  is  not  properly  a  bill  for  raising  rev- 
enue, and  therefore  in  violation  of  section  18  of  article  IV 
of  the  state  constitution,  because  it  originated  in  the  senate," 
and  concludes  that  the  point  is  not  sufficiently  clear,  as  then 
advised,  to  warrant  the  court  in  declaring  the  law  unconsti- 
tutional on  that  ground.  In  Crawford  v.  Linn  County  the 
point  does  not  seem  to  have  been  mooted. 

But  I  am  clear  that  this  is  not  a  bill  for  raising  revenue. 
True,  it  provides  that  when  revenue  is  to  be  raised  mort- 
gages shall  contribute  thereto  as  land.  But  it  does  not 
authorize  or  provide  for  levying  any  tax  or  raising  a  cent  of 
revenue.  A  bill  for  raising  revenue  or  a  ''money  bill,"  ns 
it  was  technically  called  at  common  law,  is  a  bill  levying 
a  tax  on  all  or  some  of  the  persons,  property,  or  business  of 
the  country  for  a  public  purpose;  and  the  assessment  or 
listing  and  valuation  of  the  polls  or  property  preliminary 
thereto,  and  all  laws  regulating  the  same,  are  merely  meas- 
ures to  secure  what  may  be  deemed  a  just  or  expedient 
basis  for  the  levying  of  a  tax  or  raising  a  revenue  thereon. 

The  constitution  of  the  Dnited  States  (section  7  of  article 
I)  contains  a  provision  on  this  subject  similar  to  the  one  in 
the  state  constitution.  It  reads:  "All  bills  for  raising  rev- 
enue shall  originate  in  the  house  of  representatives,  but  the 
senate  may  propose  or  concur  with  amendments,  as  on  other 
bills." 

In  speaking  of  this  clause.  Story,  in  his  commentaries  on 
the  constitution  (section  880),  says:  "And,  indeed,  the  his- 
tory of  the  origin  of  the  power,  already  suggested,  abund- 
7 
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antlj  proves  that  it  has  been  confined  to  bills  to  levy  taaes  in 
the  strict  sense  of  the  words,  and  has  not  been  understood 
to  extend  to  bills  for  other  purposes,  which  may  incident- 
ally create  revenue." 

By  the  law  in  force  at  the  passage  of  the  act  of  1882,  per- 
sonal property,  including  debts  secured  by  mortgage,  was 
listed  to  the  owner  in  the  county  where  he  lived  and  real 
property  in  the  county  in  which  it  was  situated,  and  both 
were  required  to  be  assessed  for  taxation  at  their  ''true 
cash  value."    Or,  Laws,  p.  762. 

By  the  act  of  1882,  this  proceeding  was  so  far  changed 
that  a  mortgage  on  real  property  and  the  debt  secured 
thereby  is  assessed  and  taxed  to  the  owner  thereof  in  the 
county  in  which  the  land  lies,  and  is  required  to  be  valued 
at  the  full  amount  of  such  debt  unless  the  property  is  not, 
in  the  judgment  of  the  assessor,  worth  so  much,  in  which 
case  it  must  be  assessed  at  its  ''real  cash  value." 

The  bills  allege  that  the  mortgages  of  the  several  plainti£Es 
are  assessed  by  the  assessors  in  the  several  counties  at  the 
nominal  value  of  the  debts,  while  the  lands  therein  are  only 
assessed  at  one-third  of  their  value,  thereby  causing  said 
lands  to  pay  only  one-third  of  the  taxes  that  they  ought  to 
pay,  and  said  mortgages  two-thirds  more  than  Uiey  ought 
to  pay,  which  is  not  uniform  but  unequal  taxation. 

Upon  the  strength  of  the  case  of  Cumminga  v.  National 
BarJc,  101  United  States,  153,  counsel  for  the  plaintiffs 
insist  that  the  discrimination  against  the  plaintiffs'  mortgages 
renders  the  assessment  illegal. 

In  that  case  the  officers  charged  with  the  valuation  of  prop- 
erty for  taxation  in  Lucas  county,  where  the  bank  was 
located,  adopted  a  settled  rule  or  system  by  which  real  and 
ordinary  personal  property  was  estimated  at  one-third  of  its 
value  and  moneyed  capital  at  three-fifths  of  its  value;  and 
the  state  board  of  equalization  increased  the  valuation  of 
the  bank  shares  to  their  full  value. 

The  bank  paid  one-third  of  the  tax  and  brought  suit  in 
the  United  States  circuit  court  against  the  treasurer  to  enjoin 
the  collection  of  the  remainder.     On  consideration  of  the 
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case  in  the  supreme  court,  where  it  was  taken  by  appeal, 
Mr.  Justice  Miller  said,  that  "the  bank  had  the  same  right 
under  the  laws  and  constitution  of  Ohio,  to  be  protected 
against  unjust  taxation,  that  any  citizen  of  the  state  has, 
and  by  virtue  of  its  organization  under  the  act  of  congress, 
it  can  go  into  the  courts  of  the  United  States  to  assert  that 
right." 

The  court  held  that  the  tax  was  illegal  because  the  valua- 
tion of  the  property  not  only  operated,  but  was  intended  to 
operate,  unequally,  in  violation  of  the  constitution  of  the 
state,  which  provided  for  the  taxation  of  all  property  ''  by 
a  uniform  rule,"  "according  to  its  true  value  in  money," 
and  for  this  reason,  and  not,  as  claimed  by  counsel  for 
defendants,  that  the  unequal  assessment  was  in  violation  of 
the  act  of  congress  relating  to  the  taxation  of  the  shares  of 
the  national  banks,  it  granted  the  relief  and  allowed  the 
injunction. 

But  counsel  for  the  defendants  also  insist  that  these  cases 
are  not  within  the  rule  laid  down  in  Gumminga  v.  National 
Bank,  because  it  does  not  appear  that  the  unequal  assess- 
ments here  complained  of,  were  deliberately  intended';  and 
also,  that  before  the  plaintiffs  can  have  relief  on  that  ground 
it  must  appear  that  there  was  some  common  design  or  fraud- 
ulent conspiracy  among  the  assessors  of  these  various  coun- 
ties to  make  an  unequal  and  illegal  assessment  to  the  preju- 
dice of  the  plaintiffs. 

But  it  is  not  necessary  that  there  should  be  any  actual 
conspiracy  or  expressed  design  to  disregard  the  law  in  this 
respect  on  the  part  of  the  assessor  to  render  an  assessment 
illegal.  Whenever  the  assessor  of  a  district  of  a  country 
as  large  as  one  of  these  counties,  uniformly  estimates  real 
property  at  only  one-third  of  the  value  he  places  on  mortga- 
ges, it  is  impossibile  -to  attribute  the  result  to  the  infirmity 
of  human  judgment,  and  the  only  conclusion  possible  in  the 
premises  is  that  it  was  deliberately  and  willfully  done  in 
pursuance  of  a  settled  purpose  or  rule  on  his  part;  and 
where  the  same  thing  oocurs^in  a  number  of  counties  in  vari- 
ous parts  of  the  state,  it  is  manifest  that  the  action  of  the 
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Assessors  is  not  only  willfol  and  deliberate,  but  that  it  is  the 
result  of  a  general  and  well  onderstood  custom  to  substitute 
this  conyentional  value  of  real  property  for  "  the  true  cash  " 
one,  which  the  statute  requires. 

Indeed,  the  practice  is  so  uniyersal  and  well  known  that 
the  court  might  take  judicial  notice  of  it  and  safely  assume 
that  there  is  not  an  acre  of  land  in  Oregon  that  is  valued  for 
taxation  at  more  than  one-half  its  ''true  cash  value,"  and 
that  generally  it  is  not  valued  at  more  than  one-third  of  such 
value.  Nor  is  it  a  sufficient  answer  to  this  to  say,  as  coun- 
sel does,  that  land  in  Oregon  does  not  yield  an  income  of  6 
per  centum  to  its  owners  on  its  assessed  value.  For  the 
annual  income  of  land  depends  not  alone  or  largely  on  its 
value,  but  its  use  and  management. 

Probably  two-thirds  of  the  taxable  land  in  Oregon  is 
unused,  except  as  wild  pasture.  The  owners  of  this  property 
do  not  expect  any  income  from  it,  nor  are  they  entitled  to 
any.  But  they  are  getting  the  benefit,  year  by  year,  of  its 
enhancemeot  in  value,  from  the  general  growth  and  improve- 
ment of  the  country,  to  which  they  often  contribute  but  very 
little. 

Bat  it  is  not  probable  that  the  money  of  the  country  yields 
an  income  of  more  than  six  per  centum.  Certainly,  if  it  is 
loaned  at  legal  interest  and  pays  the  usual  taxes,  it  does  not. 
Then  there  is  always  a  considerable  portion  of  this  capital 
lying  idle,  but  still  subject  to  taxation.  And  yet  in  the 
nature  of  things,  personal  property,  especially  money,  is 
more  liable  to  escape  taxation  than  land,  and  therefore  it  is, 
that  in  a  country  governed  largely  by  land  owners,  like 
Oregon,  there  is  more  or  less  undervaluation  of  land,  upon 
the  specious  plea,  more  understood  than  expressed,  that 
this  is  the  only  way  to  keep  even  with  the  moneyed  capitcd 
of  the  country  and  secure  something  like  an  equality  of 
burdens  between  them. 

But,  be  this  as  it  may,  the  state  scheme  of  taxation  is  not 
based  on  the  income  derived  from  property,  but  its  "  true 
cash  value,'*  and  therefore  it  is  useless  to  institute  a  com- 
parison between  the  productiveness  of  land  and  money. 
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Upon  this  phase  of  the  case  I  am  inclined  to  think  the 
plaintiffs  are  entitled  to  relief  against  two-thirds  of  this  tax, 
for  if  the  allegations  in  the  bills  are  not  sufficient  as  to  the 
deliberation  and  uniformity  with  which  the  land  was  under* 
Talued  by  the  assessor,  there  is  no  doubt  but  what  they  can 
be  truthfully  made  so. 

But  one  of  the  grounds  of  demurrer  to  these  bills  is,  that 
so  far  as  this  phase  of  the  case  is  concerned  the  plaintiffs 
are  not  entitled  to  relief  in  these  suits,  because  it  does  not 
appear  that  they  have  paid  or  tendered  so  much  of  the  tax 
as  it  appears  they  ought  to  pay. 

This  objection  is  well  taken.  In  state  railway  cases  92  XJ, 
S.  617  the  supreme  court,  in  considering  this  question,  say 
that  before  a  party  can  maintain  a  suit  to  enjoin  the  collec- 
tion of  a  tax  he  "must  first  pay  what  is  conceded  to  be  due, 
or  what  can  be  seen  to  be  due  on  the  face  of  the  bill,  or  be 
shown  by  affidavits,  whether  conceded  or  not,  before  the 
preliminary  injunction  should  be  granted.  The  state  is  not 
to  be  thus  tied  up  as  to  that  of  which  there  is  no  contest,  by 
lumping  it  with  that  which  is  really  contested.  If  the  proper 
officer  refuses  to  receive  a  part  of  the  tax,  it  must  be  ten- 
dered, and  tendered  without  the  condition  annexed  of  a 
receipt  in  full  for  all  taxes  assessed.  *  *  *  We  lay  it  down 
with  unanimity,  as  a  rule  to  govern  the  courts  of  the  United 
States  in  their  action  in  such  cases."  To  the  same  effect  is 
the  ruling  in  National  Bank  v.  Kimball,  103  U.  S.  733,  and 
in  Huntington  v.  Palmer,  7  Sawy.,  335. 

The  assessment  of  the  plaintiff's  mortgages  for  1884  in 
Yamhill  county  is  made  by  the  Sheriff  under  section  3  of  the 
old  territorial  act  of  January  26,  1855  (Or.  Laws,  p  769, 
sec.  98),  which  authorized  that  officer  to  assess  and  col- 
lect a  tax  on  any  property  which  he  might  find  had  been 
omitted  from  the  assessment  roll,  there  being  then  no  pro- 
vision in  the  law  for  a  board  of  equalization.  It  is  suggested 
that  this  section  was  repealed  by  the  act  of  October  25, 
1860  (See  laws  52)  constituting  the  county  judge,  clerk  and 
assessor  a  board  of  equalization,  and  the  suggestion  is  not 
without  force. 
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It  is  also  maintained  that  this  section  is  void  nnder  the 
fourteenth  amendment,  because  it  deprives  the  party  affected 
by  the  assessment  of  his  property  without  due  process  of 
law,  in  that  it  makes  the  fiat  of  the  sheriff,  without  notice 
to  the  owner,  sufficient  evidence  that  his  property  has  been 
omitted  from  the  assessment  roll,  and  is  of  a  certain  value 
for  the  purpose  of  taxation,  to  which  it  is  thereby  made 
liable  without  any  more  to  do. 

Under  the  rule  carefully  laid  down  by  the  supreme  court 
in  Davidson  v.  New  Orleans,  96  U.  S.  104, 1  think  this  point 
is  well  taken.  The  listing  and  valuation  of  the  property  is 
done  by  the  sheriff  arbitrarily  and  without  notice  to  the 
owner,  and  there  is  no  provision  for  correcting  his  action  in 
either  respect,  but  the  collection  of  the  tax  follows  imme- 
diately upon  such  listing  and  valuation  and  by  the  sale  of  the 
property  if  necessary.  Nor  does  section  4  of  the  same  act 
(Or.  Laws,  p.  769,  sec.  99),  which  authorizes  the  sheriff, 
upon  application  of  the  party  interested,  to  correct  certain 
errors  of  the  assessor,  apply  to  an  assessment  made  by  the 
sheriff  nnder  section  3;  nor  would  it  be  sufficient  to  make 
it  due  process  of  law  if  it  did.  The  party,  aggrieved  would 
still  be  without  notice  of  the  proceeding  until  the  tax  waa 
demanded  or  the  property  seized  for  non-payment  thereof. 

But  this  proceeding  of  the  sheriff  did  not,  and  does  not, 
excuse  the  plaintiffs  from  paying  the  proper  tax  on  their 
mortgage  in  this  county  for  the  year  1884.  Generally,  it 
may  be  said,  that  the  levy  and  collection  of  a  tax  is  a  pro- 
ceeding in  invitum,  to  which  the  taxpayer  is  only  passively 
a  party.  But  when  he  becomes  an  actor  in  the  matter  and 
seeks  the  aid  of  a  court  of  equity,  to  protect  him  against 
some  threatened  wrong  in  the  premises,  the  situation  is 
changed,  and  the  rule  applies — he  who  seeks  equity  must 
do  equity — which  in  this  case  means  that  the  plaintiffs  must 
pay  or  offer  to  pay  whatever  they  ought  to  have  paid  if  they 
had  been  duly  assessed  in  1884,  before  they  can  invoke  the 
aid  of  this  court  to  enjoin  the  sheriff  from  collecting  the 
tax  upon  this  illegal  assessment. 

The  motions  for  injunctions  are  disallowed  and  the  de- 
^<)rs  sustained. 
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United  States  v.  William  L.  Adams  et  al. 

GiBOuiT  GouBT,  District  or  Obegon. 
July  27,  1885. 

1.  LzABZLiTT  ov  A  SuBBTz.— The  liability  of  a  Burety  in  an  official  bond  is 

Mrieii  juris;  and  he  is  not  to  be  held  responsible  for  the  conduct  of  his 
principal  beyond  the  scope  of  his  andertaking»  reasonably  constmed. 

2.  AsBEiBTABT  SBOBBTiJiT  OF  THB  Tbsasctby— AuTHOBiTT  07.  —  The  assistant 

secretary  of  the  treasury  is  not  the  deputy  of  the  secretary,  but  only  his 
aid,  and  his  acts  are  not  yalid  unless  specially  authorized  by  law  or  pre- 
scribed by  the  secretary  (sections  161, 245,  B.  S.);  but  a  letter  written 
by  him  to  a  collector  of  customs  concerning  the  deposit  of  money  in  his 
custody,  will  be  presumed  to  have  been  written  by  authority  of  the  sec- 
retary until  the  contrary  appears. 

3.  CisB  IN  JuDQVEixT.  — In  1866,  A  was  collector  of  customs  at  Astoria, 

Oregon,  when  and  where  he  received  a  letter  signed  by  the  assistant  sec- 
retary of  the  treasury,  directing  him  to  take  forty -six  thousand  fiye  hun- 
dred dollars  in  gold  coin,  theretofore  reoeiyed  by  him  in  payment  of 'du- 
ties, and  then  in  his  custody,  to  San  Francisco,  and  deposit  the  same  with 
the  assistant  treasurer;  in  pursuance  of  which  direction  the  collector  sailed 
for  San  Francisco  on  the  current  steamer  with  said  money  in  his  trunk, 
and  on  the  way  twenty  thousand  dollars  of  the  same  was  stolen  there- 
from, without  any  want  of  ordinary  care  and  diligence  on  his  part,  a 
portion  of  which  was  afterward  recovered,  so  as  to  reduce  the  loss  to 
twelve  thousand  six  hundred  and  ninety-sixty  dollars  and  twenty-eight 
cents,  for  which  the  government  sued  the  collector  and  his  sureties  on 
their  bond;  the  defendants  pleaded  these  facts  in  defense,  and  claimed 
they  were  not  liable  on  the  bond,  to  which  the  plaintiff  demurred.  Held: 
1 — ^that  the  carriage  of  this  money  to  San  Francisco  was  no  part  of  the 
duty  of  A  as  collector  (section  3639,  B.  8.),  and  therefore  his  sureties  are 
not  responsible  for  his  conduct  while  so  engaged;  and  2 — that  in  the 
transportation  of  said  money,  A  was  simply  acting  as  a  private  carrier 
for  the  government,  and  is  not  liable  on  his  bond  for  his  conduct,  or 
otherwise,  except  for  the  want  of  ordinary  care  and  diligence. 

Before  Deady,  District  Jadge. 

Mr.  James  F.  WcUaon  for  the  United  States. 

Mr.  James  K.  Kelly  for  the  defendant  Adams. 

Mr.  George  H.   Williams  for  the  defendants  Parker  and 
Gillette. 

Deady,  J.     This  action  is  brought  by  the  United  States 
to  recover  off  the  defendants  the  sum  of  twelve  thousand  six 
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buDclred  and  ninefcy-six  dollars  and  twenty-eight  cents,  with 
interest  at  six  per  centam  per  annum,  from  September  18, 
1873. 

The  complaint  alleges  that  in  1865  the  defendant  William 
L.  Adams  was  appointed  collector  of  customs  for  the  district 
of  Oregon,  and  that  on  September  15  of  said  year  he,  to- 
gether with  the  defendants,  Charles  L.  Parker  and  Preston 
W.  Gillette,  as  his  sureties,  executed  their  bond  to  the 
plaintiff,  in  the  penal  sum  of  fift^  thousand  dollars,  condi- 
tioned as  follows:  ''That  the  said  Adams  has  truly  and 
faithfully  executed  and  discharged  and  shall  continue  truly 
and  faithfully  to  execute  and  discharge  all  the  duties  of  said 
office  according  to  law;'^  that  said  Adams  failed  to  keep 
the  condition  of  said  bond,  in  this:  that  of  the  moneys  re- 
ceived by  him  as  collector  aforesaid,  he  failed  and  refused 
to  pay  over  to  the  proper  officers  of  the  treasury  depart- 
ment the  sum  of  twelve  thousand  six  hundred  and  ninety-six 
dollars  and  twenty-eight  cents. 

The  answer  of  the  defendants  contains  a  specific  denial 
of  the  material  allegations  of  the  complaint,  except  the  exe- 
cution of  the  bond,  and  two  special  pleas  or  defenses,  as 
follows: 

1.  That  on  and  prior  to  February  3,  1866,  the  defendant 
Adams,  as  collector  of  customs,  at  the  port  of  "Astoria," 
Oregon,  had  in  his  custody  forty-six  thousand  five  hundred 
dollars  in  gold  coin  and  one  thousand  dollars  in  currency, 
belonging  to  the  plaintiff;  that  a  short  time  prior  to  said 
date,  said  Adams  had  received  instructions  from  the  triaas- 
ury  department,  through  the  assistant  secretary  thereof 
•'  to  deposit  said  moneys  with  the  assistant  treasurer  of  the 
United  States,  at  San  Francisco,"  California,  with  advice 
that  only  the  actual  expenses  incurred  ''in  making  the  de- 
posit and  returning  to  Astoria  would  be  allowed  him;"  that 
in  obedience  to  said  instructions,  said  Adams,  on  February 
3,  1866,  sailed  from  Astoria,  with  said  money  on  the  steam- 
ship Oregon  for  San  Francisco,  with  the  intention  of  per- 
sonally  depositing  the  same,  as  directed  by  the  department; 
that  said  money  was  secured  by  said  Adams  on  board  the 
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said  vessel  ''in  the  best  manner  he  was  able  to  provide,  and 
carefnllj  watched  and  guarded  by  him,  as  much  as  he  was 
able  to  do,  during  the  voyage  to  San  Francisco,"  but  that 
about  February  6th,  while  oflf  the  coast  of  California,  twenty 
thousand  five  hundred  dollars  of  said  gold  coin  was  stolen 
from  the  trunk  in  which  it  was  deposited,  by  some  of  the 
servants  employed  on  said  vessel,  "during  the  temporary 
and  necessary  absence  of  said  Adams  from  his  room  in 
which  said  trunk  was  kept,  and  without  any  fault,  negli-. 
gence  or  carelessness  on  his  part;"  that  all  of  said  money 
was  afterwards  recovered  from  the  thieves  and  paid  into 
the  treasury  of  the  United  States,  except  the  sum  of  twelve 
thousand  six  hundred  and  ninety-six  dollars  and  twenty- 
eight  cents,  which  is  the  money  sought  to  be  recovered  by 
this  action. 

2.  That  said  Adams,  on  February  3d,  aforesaid,  had  in 
his  possession,  as  collector  of  customs  aforesaid,  the  money 
of  the  United  States  aforesaid,  at  Astoria,  when  and  where 
he  received  instructions  from  the  proper  oflScer  of  the  treas- 
ury, as  aforesaid,  to  receive  and  carry  said  moneys,  "  as  a 
special  carrier"  from  the  custom  house  in  Astoria,  to  the 
assistant  treasurer  in  San  Francisco,  which  he  then  and 
there  undertook  to  do,  as  aforesaid;  ''that  as  such  carrier 
said  Adams  used  all  proper  precautions  to  safely  keep  the 
said  moneys  so  intrusted  to  him,"  and  that  "the  passage 
by  steamer  was  the  easiest  and  safest  way  of  traveling  with 
money  from  Astoria  to  San  Francisco;"  that  on  the  passage 
twenty  thousand  five  dollars  of  said  gold  coin  was  stolen 
from  said  Adams,  as  aforesaid,  "without  any  fault,  negli- 
gence or  carelessness"  on  his  part;  that  said  Adams  was  not 
authorized  to  employ  any  person  to  assist  him  in  transport- 
ing said  money,  and  received  no  compensation  therefor,  ex- 
cept his  necessary  expenses  from  Astoria  to  San  Francisco 
and  return  to  Astoria;"  and  that  through  the  efforts  of  said 
Adams  all  the  money  so  stolen  was  recovered  and  paid  to 
the  proper  officers  of  the  United  States,  except  the  sum  of 
twelve  thousand  six  hundred  and  ninety-six  dollars  and 
twenty-eight  cents,  for  which  this  action  is  brought. 
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To  these  two  pleas  the  United  States  demurs,  for  that 
the  facts  stated  therein  do  not  oonstitate  a  defense  to  the 
action. 

The  argament  in  support  of  these  pleas  is  this:  1.  The 
defendant  Adams,  in  transporting  this  money  to  San  Fran- 
cisco, was  not  acting  as  collector  of  castoms,  at  Astoria  or 
in  the  district  of  Oregon,  bnt  as  a  special  or  private  carrier, 
at  the  request  of  the  treasury  department,  and  that  as  said 
carrier  or  bailee,  he  was  only  bound  to  the  exercise  of  ordi- 
nary care  and  diligence,  and  is  therefore  not  responsible  for 
a  loss  by  larceny  that  occurred,  notwithstanding  the  use  of 
such  care  and  diligence;  and  2,  and  although  it  should  be 
held  that  Adams  is  liable  for  such  loss  either  as  a  common 
carrier  or  collector,  still  he  was  not  then  engaged  in  the 
performance  of  a  duty  within  the  obligation  of  his  bond  or 
the  puryiew  of  the  statute  regulating  his  duties  thereunder, 
and  therefore  the  sureties  in  such  bond  are  not  liable  there- 
on for  such  loss. 

The  argument  in  support  of  the  demurrer  is,  first,  that 
the  assistant  secretary  of  the  treasury  had  no  authority  to 
direct  the  defendant,  Adams,  to  transport  this  money  to  San 
Francisco,  and  therefore  when  he  removed  it  from  the  cus- 
tom house  and  undertook  to  carry  it  to  that  place,  he  did  so 
in  his  own  wrong  and  contrary  to  the  condition  of  his  bond; 
but  if  the  assistant  had  such  authority,  then  said  Adams  in 
obeying  his  instruction  was  acting  as  collector,  and  in  either 
case  he  and  his  sureties  are  liable  on  their  bond  for  the  loss 
accordingly,  for  the  law  is  well  settled  that  a  larceny  or  rob- 
bery will  not  excuse  the  parties  to  a  collector's  bond  for  a 
failure  to  pay  over  all  money  that  may  have  come  into  his 
hands  as  such  collector,  citing  United  States  v.  Prescott,  3  How. 
578;  United  States  v.  Morgan,  11  How.  154;  United  States  v* 
Dashiel,  4  Wall.  182;  Boyden  v  United  States,  13  Wall.  17. 

By  sections  1  and  2  of  the  act  of  September  2,  1789  (1 
Stat.  65,  sees.  233-34,  B.  S),  organizing  the  treasury  depart- 
ment, the  secretary  of  the  treasury  was  authorized  to 
appoint  an  assistant  secretary;  and  by  section  13  of  the  act 
of  March  3,  1849  (9  Stat.  396,  sec.  245,  B.  S.),  the  provision 
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for  the  appointment  of  such  assistant  was  repeated  with  a 
specification  of  certain  powers  and  duties,  and  concluding 
as  follows:  **  who  shall  perform  all  such  other  duties  in  the 
office  of  the  secretary  of  the  treasury,  now  performed  by 
some  of  his  clerks,  as  may  be  devolyed  on  him  by  the  sec- 
retary of  the  treasury." 

By  section  5  of  the  act  of  March  3,  1857  (11  Stat.  220), 
the  appointment  of  the  assistant  secretary  was  given  to  the 
president;  and  by.  section  3  of  the  act  of  March  14,  1864 
(13  Stat.  26),  it  was  further  provided  that  ''an  additional 
assistant  secretary  of  the  treasury  "  should  be  appointed  by 
the  president,  who  shall  perform  all  such  duties  in  the  office 
of  the  secretary  of  the  treasury,  belonging  to  that  depart- 
ment, as  shall  be  prescribed  by  the  secretary  of  the  treas- 
ury, or  as  may  be  required  by  law." 

An  ''  assistant "  is  one  who  stands  by  and  helps  or  aids 
another.  He  is  not  a  deputy,  and  cannot,  therefore,  act  in 
the  name  of  and  for  the  person  he  assists,  but  only  with  him 
and  under  his  direction,  unless  otherwise  expressly  provided 
by  law.  It  is  a  question  whether  an  assistant  secretary, 
appointed  under  the  act  of  1849,  could  be  even  authorized 
by  the  secretary  to  do  anything  in  his  department,  except 
such  acts  or  duties  as  were  performed  at  the  passage  of  such 
act  by  some  of  the  secretary's  clerks.  But  no  such  restraint 
is  imposed  on  the  power  of  the  secretary  as  to  the  assistant 
authorized  by  the  act  of  1864.  Any  duty  pertaining  to  his 
office  which  the  secretary  may  prescribe  for  him,  such 
assistant  may  do;  and  it  is  highly  probable  that  in  practice 
the  same  rule  was  followed,  as  to  the  first  assistant.  Besides, 
it  is  hardly  to  be  doubted  that  in  1849,  some  clerk  in  the 
treasury  department  was  performing  the  duty  of  directing 
collectors  as  to  the  disposition  of  public  money  in  their 
hands. 

But  I  think  that  an  act  done  by  the  assistant  and  within 
the  authority  and  power  of  the  department,  must,  until  the 
contrary  appears,  be  presumed  to  have  been  done  under  the 
direction  of  the  secretary  of  the  treasury.  In  United  States 
V.  lichenar,  8  Sawy.  152,  this  court  said  that  where  the 
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president  was  authorized  to  reserve  land  for  certain  military 
purposes,  the  action  of  the  secretary  of  war,  to  whose 
department  the  subject  belonged  and  the  duty  pertained, 
would  be  presumed,  in  the  absence  of  evidence  to  the  con- 
trary, to  have  been  authorized  by  the  president. 

For  the  purpose,  then,  of  this  case,  it  must  be  presumed 
that  the  assistant  secretary  was  acting  in  pursuance  of  the 
direction  of  the  secretary,  when  he  required  the  defendant, 
Adams,  to  take  this  money  to  San  Francisco,  and  deposit  it 
with  the  assistant  treasurer  at  that  place. 

By  section  15  of  the  act  of  August  6,  1846  (9  Stat,  62-3; 
Bee.  3616,  B.  S.),  persons  having  public  money  of  the  United 
States,  and  not  included  in  the  directions  contained  in  sec- 
tion 9  of  said  act  (sec.  3615,  R.  S.),  as  was  not  the  collector 
of  the  district  of  Oregon,  might  pay  the  same  to  the  treas- 
urer or  assistant  treasurer  of  the  United  States  or  such  other 
depositary,  constituted  in  pursuance  of  the  law,  as  the  sec- 
retary of  the  treasury  might  designate;  and  by  section  16  of 
said  act  (sec.  3639,  K.  S.)  all  public  officers,  including  col- 
lectors of  customs,  ''are  required  to  keep  safely,  without 
loaning,  using,  depositing  in  banks,  or  exchanging  for  other 
funds  than  as  allowed  by  this  act,  all  the  public  money  col- 
lected by  them,  or  otherwise  at  any  time  placed  in  their  pos- 
session and  custody,  till  the  same  is  ordered  by  the  proper 
department  or  officer  of  the  government  to  be  transferred  or 
paid  out;  and  when  such  orders  for  transfer  or  payment  are 
received,  faithfully  and  promptly  to  make  the  same  as 
directed,  and  to  do  and  perform  all  other  duties  as  fiscal 
Agents  of  the  government  which  may  be  imposed  by  this  or 
any  other  act  of  congress,  or  by  any  regulation  of  the  treas- 
ury department  made  in  conformity  to  law." 

Admitting  that  the  order  of  the  assistant  secretary  was 
given  under  the  direction  of  the  secretary,  and  also 
that  the  latter  had  the  authority  to  direct  or  employ  the 
defendant,  Adams,  to  carry  this  money  to  San  Francisco,  the 
sureties  maintain  it  was  a  duty  or  service  for  the  discharge 
or  conduct  of  which  they  were  in  no  way  bound.  The  under- 
taking of  the  defendant,  Adams,  as  collector,  is  stated  in  the 
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condition  of  his  bond  as  follows:  ''To  trnthfally  and  faith- 
fully execute  and  discharge  all  the  daties  of  his  office  accord- 
ing to  law;*'  which  duties  were,  according  to  section  6  of  the 
act  of  1846,  supra f  "  to  keep  safely  *  *  ♦  all  the  public 
money  collected  by  him  "  till  the  same  was  duly  ordered  '*  to 
be  transferred  or  paid  out;''  and  ''faithfully  and  promptly" 
make  such  transfer  or  payment  when  required. 

There  is  no  proTision  here  looking  to  the  collector  being 
engaged  in  the  transportation  or  carriage  of  public  money 
from  one  state  or  district  to  another  for  a  distance  of  six  or 
seven  hundred  miles. 

It  may  be  and  probably  is  the  duty  of  a  collector,  under 
this  section,  to  transfer  the  public  money  in  his  possession 
when  so  ordered,  by  depositing  the  same  with  a  depositary 
in  the  town  or  place  where  his  office  is  situated,  or  its  imme- 
diate vicinity,  and  that  his  sureties  are  liable  for  any  loss 
that  may  occur  while  he  is  so  engaged,  from  either  a  larceny 
or  robbery.  To  safely  keep  the  public  money  under  thene 
circumstances  may  be  a  part  of  the  collector's  duty  to  faith- 
fully "transfer"  the  same  when  required,  and  if  so,  the 
undertaking  of  the  sureties  makes  them  responsible  for  its 
faithful  performance.  But  I  doubt  very  much  whether  the 
duty  of  a  collector  "to  transfer"  public  money  in  his  pos- 
session, when  required,  includes  the  carrying  or  transporta- 
tion of  such  money  to  any  point  beyond  the  vicinity  of  the 
custom  house,  even  in  his  own  district,  as  from  Astoria  to 
Portland. 

The  transfer  and  transportation  of  money  from  hand  to 
hand  and  place  to  place  are  business  transactions,  and  par- 
ties who  undertake  for  a  collector  as  sureties,  expect  and 
have  a  right  to  expect,  that  when  the  government  engages 
in  any  such  transaction,  with  reference  to  the  money  in  the 
possession  of  their  principal,  it  will  do  so  in  a  business  way 
and  according  to  business  methods. 

At  the  time  of  this  transaction,  as  well  as  before  and  since, 
the  usual  method  on  this  coast  of  transmitting  any  quantity 
of  coin,  was  by  express;  and  that  is  the  way  this  money 
should  have  been  sent  to  San  Francisco.     Assuming  that 
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there  was  no  designated  depositary  in  Oregon  at  the  time, 
the  collector  should  have  been  instructed  to  transfer  the 
amount  to  Wells,  Fargo  &  Co.  at  Astoria,  for  transportation 
to  San  Francisco,  who  then  would  have  been  responsible 
for  its  safe  delivery  at  the  latter  place.  No  business  man  in 
Portland  would  have  thought  of  sending  a  clerk  or  messen- 
ger to  San  Francisco  with  forty  thousand  dollars  in  coin,  or 
the  tedth  part  of  it;  and  the  assistant  secretary  who  directed 
it  to  be  done  in  this  case,  unless  he  did  so  on  the  advice  of 
the  collector,  is  the  primary  cause  of  this  loss  and  morally 
responsible  for  it. 

The  improvidence  of  this  order  appears  to  have  soon 
become  known  to  the  department,  for  it  was  stated  and 
admitted  on  the  argument  of  the  demurrer,  that  within  a  day 
or  two  after  the  collector  had  left  for  San  Francisco,  a  coun- 
ter command  was  received  at  his  office,  directing  him  to  send 
•the  money  by  Wells,  Fargo  &  Co. 

The  law  is  well  established,  that  the  liability  of  a  surety  is 
stridi  juris;  and  therefore  he  is  not  to  be  held  responsible 
for  the  conduct  of  his  principal  beyond  the  scope  of  his 
undertaking,  reasonably  construed.  But  the  rights  and 
interests  of  the  public,  to  whom  the  surety  has  voluntarily 
become  bound  for  the  conduct  of  his  principal,  are  not  to 
be  overlooked  in  the  consideration  of  the  matter,  and  there- 
fore courts  ought  not  to  be  astute  or  alert,  as  they  some- 
times appear  to  have  been,  to  raise  doubts  and  start  quibbles, 
to  save  a  surety  from  the  otherwise  legal  consequence  of  his 
undertaking.  Yet  there  is  nothing  in  the  nature  or  purpose 
of  his  undertaking  that  should  make  him  liable  beyond  the 
fair  and  reasonable  construction  of  its  terms  and  the  provi- 
sions of  law  relating  thereto,  considered  in  the  light  of  the 
surrounding  circumstances  and  with  reference  to  the  object 
of  the  transaction.  {United  States  v.  Cheeaman^  3  Sawy.  429, 
and  cases  there  cited.)  Nor  do  the  words  of  the  statute 
(sec.  3639,  R.  S.)  to  the  effect  that  the  collector  shall  ''do 
and  perform  all  other  duties  as  fiscal  agent  of  the  govern- 
ment "  prescribed  by  law,  include  the  duty  of  acting  as  agent 
for   the  transportation  of  this  money,  without  some  law 
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directly  imposing  such  duty  on  him  or  authorizing  the  sec- 
retary to  do  so  in  his  discretion.  This  section,  it  must  be 
noticed,  includes  assistant  treasurers,  receivers  and  all  other 
custodians  of  public  money,  and  the  provision  in  question 
must  be  construed  in  each  case  with  reference  to  the  nature 
of  the  office  and  the  duties  primarily  and  ordinarily  pertain- 
ing thereto.  An  assistant  treasurer  might  very  properly  be 
required  to  receive,  keep  and  pay  out  public  money  in  any 
quantity  and  from  any  source,  but  not  to  act  as  a  collector 
of  revenue,  either  under  the  excise  or  tariff  laws.  Nor  can 
a  collector  of  customs  be  legally  charged  with  the  duty  and 
his  sureties  with  the  responsibility  of  receiving,  keeping  and 
paying  out  sums  of  money  not  collected  by  him  as  duties  on 
imports.  And  even  if  this  could  be  done,  it  would  require  a 
still  more  expanded  construction  of  the  provisions  to  require 
a  collector  to  act  as  a  carrier  of  public  money,  at  the  risk  of 
his  sureties. 

In  U.  S.  V.  Singer,  15  Wall.  122,  Mr.  Justice  Field  says: 
"The  official  bond  of  parties  undoubtedly  covers  not 
merely  duties  imposed  by  existing  law,  but  duties  belong- 
ing to  and  naturally  connected  with  their  office  or  business, 
imposed  by  subsequent  law.  But  the  new  duties  should  have 
some  relation  to  or  connection  with  such  office  or  business, 
and  not  be  disconnected  from  and  foreign  to  both."  And  in 
the  U.  S,  V.  Gheeaman,  supra  431,  Mr.  Justice  Sawyer  in  con- 
sidering the  effect  of  this  very  provision,  says:  ''We  think  these 
words  only  intended  to  include  such  duties  as  naturally  and 
ordinarily  belong  to  the  particular  officer  giving  the  bond, 
or  have  some  obvious  relation  to  such  duties,  and  such  as 
the  sureties  acquainted  with  the  duties  of  the  various  public 
officers,  as  usually  devolved  on  them  by  law,  might  reason- 
ably be  expected  to  contemplate  at  the  time  of  executing  the 
bond,  as  likely  to  be  imposed  upon  their  principal  in  case 
the  exigencies  of  the  government  should  require  it;  and  not 
those  duties  which  are  usually  imposed  upon,  and  more 
appropriately  belong  to,  an  entirely  different  class  of 
officers." 

Neither  is  the  defendant,  Adams,  liable  on  his  bond  as 
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The  rule  deduced  from  the  cases,  aud  adopted  bj  Mr. 
Justice  Blatchford,  "is,  that  to  constitute  a  'final  hearing 
in  equity,  or  admiralty,'  within  the  meaning  of  section  824, 
there  must  be  a  hearing  of  the  cause  on  its  merits;  that  is^ 
a  submission  of  it  to  the  court  in  such  shape  as  the  parties 
choose  to  give  it,  with  a  view  to  a  determination  whether 
the  plaintiff,  or  libellant,  has  made  out  the  case  stated  by 
him  in  his  bill,  or  libel,  as  the  ground  for  the  permanent 
relief,  which  his  pleading  seeks,  on  such  proofs,  as  the  par- 
ties place  before  the  court,  be  the  case  one  of  pro  con/esso, 
on  bill  or  libel  and  answer,  or  pleadings  alone,  or  pleadings 
and  proofs.  Nor  does  it  detract  from  the  force  of  this  con- 
clusion, that  what  is  called  an  interlocutory  decree,  as  dis- 
tinguished from  a  final  decree,  is  often  entered  as  the  result 
of  a  decision  on  a  final  hearing." 

I  shall  adopt  this  conclusion  as  better  supported  by 
authority,  as  well  as  reason,  as  to  the  proper  construction  of 
the  provision  of  section  824  in  question.  There  was  no 
replication  in  this  case,  and  it  was  not  at  issue.  There  was 
no  question  of  law  submitted  for  consideration  and  determ- 
ination by  the  court.  The  complainant,  voluntarily,  upon 
ex  parte  application,  asked  the  court  for  leave  to  dismiss  the 
bill;  and  the  court  granted  the  order,  without  looking  into 
the  pleadings,  or  deciding  any  point  of  law  or  fact.  Had 
there  been  a  final  decree  entered  upon  the  ruling  on  the 
demurrer,  without  further  pleadings,  the  hearing  on  the 
demurrer  might  well  have  been  regarded  as  a  ''final  hear- 
ing," contemplated  by  the  act.  (See  McLean  v.  Clarke,  xx 
The  Rep.,  36.)  But  the  decree  dismissing  the  bill  was  not 
a  consequence  of  the  decision  on  the  demurrer.  The  item 
of  twenty  dollars,  solicitor's  fee,  charged  on  the  bill  of  costs 
filed  by  defendants,  must,  therefore,  be  rejected,  and  it  is 
so  ordered. 


Dist  Or.]  Farmebs  L.  &  T.  Co.  v.  O.  &  0.  B.  Co.  116 

1885.]  Opinion  of  the  Court— Deady,  J. 

The  Farmers  Loan  &  Trust  Company  v.  The  Oregon  & 
California  Railway  Company. 

OlROUIT  COUBT,  DiSTBIGT  OF  ObEGON. 

August  3,  1886. 

1.  "Subject  "  of  an  Act  and  **  Mattbb  Pbopbblt  ConnxotbdThbbbwith" — 
TWO  County  Mobtoaoe  Yoid.  The  clauae  in  $  3  of  the  act  of  Octobf  r  26, 
1882  (See.  Laws,  65)  commonly  called  '*  the  Mortgage  Tax  law,"  which 
dedares  that  all  mortgages  or  other  obligations  whereby  land  in  more 
than  one  county  ' '  is  made  security  for  the  payment  of  a  debt,  shall  be 
Toid,"  is  a  **  matter  properly  connected  "  with  the  *'  subject  "  of  the  act, 
and  therefore  not  in  contravention  of  $  20  of  Article  lY  of  the  constitu- 
tion of  the  state;  and  a  mortgage  executed  by  the  defendant  to  plaintiif, 
as  trustee,  of  its  road  and  property  in  pereral  counties  in  Oregon,  to 
secure  the  payment  of  certain  bonds  of  the  same  date,  in  violation 
thereof,  is  yoid  and  of  no  effect. 

12.  CoKSTBuonoN  OF  Statute.  A  plain  provision  of  a  statute  cannot  be  con- 
strued so  as  to  exclude  a  particular  case  from  its  operation  upon  a  sur- 
mise or  conjecture,  however  probable,  that  the  legislature  did  not  actually 
contemplate  or  consciously  intend  its  application  thereto. 

3.  InstaixmentofIntebsst— Lien  of  Mobtgage  hay  be  Enfobcedfob.  When 
a  debt  payable  at  a  future  day,  with  interest,  payable  in  the  meantime, 
at  stated  intervals,  is  secured  by  mortgage,  and  default  is  made  in  the 
payment  of  an  installment  of  such  interest,  a  suit  in  equity  may  be  main- 
tained to  enforce  the  lien  of  such  mortgage,  so  far  as  such  install- 
ment is  concerned,  by  a  sale  of  so  much  of  the  mortgaged  property  as 
may  be  necessary  to  pay  the  same;  but  if  such  property  cannot  be  sold 
in  parcels  without  injury  to  the  parties,  or  one  of  them,  then  the  court 
may  order  the  whole  of  it  sold,  free  from  the  lien  of  the  mortgage, 
and  apply  the  proceeds  on  the  whole  debt  according  to  its  then  yalue. 

Before  Deady,  District  Judge. 

Mr.  William  B.  OUbert,  for  the  plaintiff. 

Mr.  Richard  Williams  &  Mr.  James  K.  KeUy,  for  the 
defendant. 

DeadYj  J.  This  suit  is  brought^by  the  Farmers'  Loan 
and  Trust  Company,  a  corporation  formed  under  the  laws  of 
New  York,  against  the  defendant,  a  corporation  formed 
nnder  the  laws  of  Oregon,  to  enforce  the  lien  of  two  certain 
mortgages  on  the  property  of  the  defendant,  by  a  sale  of 
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the  same,  and  to  hare  the  proceeds  thereof  applied  on  the^ 
several  bonds  secured  thereby,  according  to  their  priority. 

The  bill  was  filed  on  January  29,  1885,  and  states,  among 
other  things,  that  on  Jane  1,  1881,  the  defendant  executed 
and  delivered  to  Henry  Villard,  Horace  White  and  Charlea 
Edward  Bretherton,  as  trustees,  a  first  mortgage  on  its  pro- 
perty, consisting  of  about  three  hundred  and  six  miles  of 
road  running  through  various  counties  in  the  Wallamet  and 
Umpqua  valleys,  together  with  the  rolling  stock,  land  grants, 
telegraph  lines,  and  everything  pertaining  thereto  with  the 
franchise  to  operate  the  same,  and  the  income  and  profits 
thereof,  to  secure  the  payment  of  certain  bonds  with  the 
interest  thereon,  about  to  be  issued  by  the  defendant,  at 
the  rate  of  not  more  than  twenty  thousand  dollars  per  mile  of 
its  road,  then  and  to  be  constructed,  for  the  purpose  of  complet- 
ing the  same  to  the.Galifornia  line;  that  said  trustees  accepted 
said  trust,  but  thereafter,  and  from  time  to  time,  changes  were 
duly  made  in  said  trustees,  so  that  on  July  7,  1883,  the 
plaintiff  became  and  now  is  the  sole  trustee  thereof;  that 
the  defendant  issued  and  disposed  of  under  said  mortgage, 
and  of  even  date  therewith,  nine  thousand  and  twenty  bonds 
for  the  sum  of  one  thousand  dollars  each,  .amounting  in  all 
to  nine  million,  twenty  thousand  dollars,  payable  on  July  1, 
1921,  with  interest,  at  the  rate  of  six  per  centum  per  annum, 
payable  half-yearly,  on  January  and  July  1st  of  each  year; 
all  of  which  bonds  are  still  outstanding  and  unpaid. 

That  in  and  by  said  mortgage  it  was,  among  other  things^ 
stipulated  and  provided  as  follows : 

1.  That  the  defendant  will  keep  its  road  in  good  order 
and  repair;  (2)  That  if  any  interest  coupon  on  any  of  said 
bonds  shall  remain  unpaid,  after  due  presentation,  for  six 
months,  and  such  default  shall  not  be  waived,  then  the 
defendant  will  pay  the  principal  of  said  bonds. 

3.  That  in  case  the  defendant  does  not  keep  its  road  in 
good  order  and  repair  or  makes  default  in  the  payment  of 
any  interest  coupon  for  six  months,  said  trustees  may  take 
possession  of  said  road  and  operate  the  same;  and  if  it  is 
considered  necessary  to  take  legal  proceedings  to    '*fore- 


Dist.  Or.]  Fabmebs  L.  &  T.  Co.  v.  O.  &  C.  B.  Co.  117 

1885.]  Opinion  of  the  Conri— Deady,  J. 

•close'"  said  mortgage  or  to  obtain  possession  of  said 
**  premises,"  they  shall  be  entitled  to  a  receiver,  to  be  nom- 
inated by  themselves. 

The  bill  also  states,  that  on  May  28,  1883,  the  defendant 
having  ascertained  that  the  sum  of  twenty  thousand  dollars 
per  mile  would  not  be  sufficient  to  complete  its  road,  exe- 
cuted and  delivered  to  the  plaintiff,  as  trustee,  a  second 
mortgage  upon  all  its  property  aforesaid,  except  so  much  of 
the  land  grant  as  pertained  to  the  completed  portions  of  the 
road,  and  subject  only  to  the  lien  of  the  first  mortgage 
■aforesaid,  to  secure  the  payment  of  additional  bonds  with 
the  interest  thereon,  about  to  be  issued  by  the  defendant, 
at  the  rate  of  not  more  than  ten  thousand  dollars  per  mile 
•of  its  road,  then  and  to  be  constructed,  for  the  purpose  of 
completing  the  same  as  aforesaid;  that  the  plaintiff  accepted 
.said  trust  and  thereafter,  on  November  6,  1883,  said  second 
mortgage  was  duly  recorded  in  the  office  of  the  county  clerk 
of  Multnomah  county,  and  also  in  the  several  offices  of  the 
county  clerks  of  the  other  counties  in  which  said  property 
is  situate;  that  the  defendant  issued  and  disposed  of  under 
rsaid  mortgage  two  thousand,  six  hundred  and  ten  of  said 
bonds,  dated.April  1,  1883,  for  the  sum  of  one  thousand  dol- 
lars each,  amounting  in  all  to  two  million,  six  hundied  and 
ten  thousand  dollars  payable  on  April  1,  1933,  with  interest 
^at  seven  per  centum  per  annum,  payable  half  yearly,  on 
April  and  October  1st,  of  each  year;  all  of  which  bonds  are 
still  outstanding  and  unpaid. 

That  in  and  by  said  second  mortgage  it  was  stipulated 
and  provided  as  in  said  first  mortgage,  as  above  stated. 

The  bill  then  alleged  that  the  defendant  ''has  failed  to 
keep  said  road,  rolling  stock,  equipment  and  premises  in 
good  order  and  repair,  as  required  to  said  mortgage,"  and 
has  failed  to  pay  the  interest  falling  due  on  the  bonds 
secured  by  the  first  mortgage  on  January  1,  1885,  amount- 
ing to  two  hundred  and  seventy-five  thousand  dollars,  and 
on  the  bonds  secured  by  the  second  mortgage,  on  April  1, 
1884,  and  all  the  interest  accruing  on  either  of  said  bonds 
-since  said  respectilb  dates ;  that  the  defendant  is  insolvent  and 


118  Fabmebs  L.  &  T.  Co.  v.  O.  A  C.  B.  Co.  [Cir.  Ct 

Opiiiion  of  the  Gout— Deady,  J.  [ August^ 

wholly  unable  to  pay  its  debts,  and  its  property  is  ''a  very 
inadequate  security  "  for  the  payment  of  the  first  mortgage 
bonds;  and  that  the  premises  cannot  be  sold  in  parcels 
without  great  injury  to  the  interests  of  the  beneficiaries  in 
said  trusts. 

The  defendant  demurs  to  the  bill  and  for  cause  of  demur- 
rer shows: 

1.  That  this  suit  is  prematurely  brought,  because  default 
in  the  payment  of  the  coupons  on  the  first  mortgage  bonds 
h&d  not  been  made  for  six  months  prior  to  the  filing  of  the 
bill  herein. 

2.  The*second  mortgage  is  void,  because  made  in  viola- 
tion of  the  provisions  of  g  3,  of  the  act  of  October  20,  1882, 
commonly  called  the  '^  Mortgage  Tax  Law,"  which  pro- 
vides— "  All  mortgages,  deeds  of  trust,  contracts  or  other 
obligations  hereafter  executed,  whereby  land  situated  in 
more  than  one  county  in  this  state  is  made  security  for  the 
payment  of  a  debt,  shall  be  void." 

In  answer  to  the  demurrer  to  the  second  cause  of  snit» 
counsel  for  the  plaintiff  maintains  that  the  act  of  1882  or 
this  provision  of  it,  is  void,  because  in  conflict  with  §  twenty 
of  article  lY  of  the  constitution  of  the  state,  w£iich  declares : 
<*  Every  act  shall  embrace  but  one  subject,  and  matters  pro- 
perly connected  therewith,  which  subject  shall  be  expressed 
in  the  title." 

The  act  in  question  is  found  at  page  64  of  the  session 
laws  for  1882.  The  subject  of  the  act  is  the  taxation  of 
money  loaned  on  real  property,  and  as  a  means  to  this  end 
it  provides  that  it  shall  be  assessed  as  land,  in  the  county 
where  the  land  is  situate;  and  because  it  would  be  or  was 
deemed  to  be  inconvenient  to  administer  the  act  in  cases 
where  money  is  loaned  on  land  in  two  or  more  counties,  it 
provides  that  thereafter  a  mortgage  on  land  in  more  then 
one  county  shall  be  void;  and  this  purpose  is  expressly 
mentioned  in  the  title. 

This  act  has  been  before  the  supreme  court  of  the  state 
on  two  occasions  {Mimfordy.  Seivell,  11  Or.,  67,  and  Craw- 
f^rd  V.  Linn  county,  Id.,  482)  and  in  its  principal  purpose 
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and  feature  held  valid.  True,  this  particular  clause  has  not 
been  considered  by  the  court,  but  if  the  legislature  has  the 
power  to  tax  money  loaned  on  land,  in  the  countj  where  the 
land  lies,  and  as  land^  about  which  there  is  neither  doubt 
nor  question,  it  certainly  has  the  power  to  provide,  as  a 
means  to  that  end,  that  a  mortgage  shall  not  include  land  in 
more  than  one  county,  and  if  it  does,  it  shall  be  void. 

Abstractly  considered,  the  legislature  has  plenary  power 
over  the  subject,  and  may  prohibit  mortgages  on  land  alto- 
gether, and  even  prohibit  and  make  void  all  contracts  for 
the  payment  of  money  at  a  future  day.  But  an  act  for  such, 
or  any  other  purpose,  must  not  embrace  more  than  one  sub- 
ject, nor  include  matters  having  no  necessary  connection 
therewith.     Cooley,  Con.  Lim.,  142. 

What  are  "  matters  properly  connected  "  with  the  ''sub- 
ject "  of  an  act,  isaquestion  sometimes  difficult  to  determine. 
But  certainly  a  provision  declaring  two  county  mortgages 
void  is  sufficiently  relevant  and  germane  to  an  act,  provid- 
ing for  the  taxation  of  money,  secured  by  a  mortgage  on 
land,  particularly  when,  as  a  means  to  that  end,  such  act 
limits  all  mortgages  on  real  property  to  land  in  one  county. 

This  sanction  is  a  necessary,  or  at  least  a  convenient 
means  of  securing  obedience,  to  the  declaration,  that  mort- 
gages shall  only  include  land  in  one  county.  And  the  former 
is  as  much  a  proper  matter  to  be  connected  with  the  latter, 
as  the  provision  common  in  registry  acts,  that  an  elder  deed 
not  recorded  within  the  time  thereby  limited  shall  be  post- 
poned to  a  junior  one,  so  recorded. 

The  provision  is  valid;  and  tried  by  it,  this  mortgage  is 
surely  void. 

On  the  argument,  it  was  suggested,  that  this  class  of  mort- 
gages is  not  within  the  mischief  which  the  law  was  intended 
to  remedy,  and  that  the  legislature  could  not  have  con- 
sciouly  intended  and  actually  contemplated  including  them 
in  its  enactment.  As  a  matter  of  fact  this  may  be  so,  for  it 
is  not  likely  that  the  members  of  the  legislature  in  the  pass- 
age of  this  act  were  moved  by  any  desire  to  shift  the  burden 
of  taxation,  in  the  case  of  a  railway  mortgage,  from  the 
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sbonlders  of  the  debtor  to  those  of  the  creditor,  as  they  cer- 
tainly were  in  the  case  of  mortgages  generally.  Bat  I  know 
of  no  principle  of  law  or  rule  of  constraction  that  authorizes 
a  court  to  limit  or  set  aside  the  plain  language  of  an  act 
upon  any  such  surmise  or  conjecture,  however  probable. 
The  act  declares  that  *'  all  mortgages,  deeds  of  trust,  con- 
tracts or  other  obligations  hereafter  executed,  whereby  land 
situate  in  more  than  one  county  in  this  state,  is  made  secu- 
rity for  the  payment  of  a  debt  shaU  be  void.^* 

The  Innguage  of  the  provision  is  plain  and  unambiguous. 
It  speaks  for  itself,  and  there  is  no  room  for  construction. 
The  legislature  must  be  intended  to  mean  what  it  has  plainly 
said.  In  such  a  case  the  court  is  not  at  liberty  to  look  else* 
where  than  the  act  for  a  possible  or  even  probable  legislative 
intention.     (Cooley  Con.  Lim.  55). 

At  the  following  session  of  1885,  this  act  was  amended 
(ses.  laws  9)  so  as  to  tcJ^e  railway  mortgages,  thereafter  ex- 
ecuted, out  of  the  operation  of  this  clause,  which  is  equiva- 
lent to  a  legislative  declaration  that  it  theretofore  included 
them. 

The  mortgage  is  void,  and  no  right  can  be  asserted  under 
it.  The  holders  of  the  bonds  mentioned  therein  are  simply 
unsecured  creditors  of  the  defendant,  without  any  lien  on  its 
property,  and  must  rely  on  their  bonds  and  the  remedy  which 
the  law  gives  them  thereon,  to  enforce  the  collection  of  their 
demands. 

The  objection  made  by  the  demurrer  to  the  suit  on  the 
first  mortgage  bond  is  in  abatement  thereof.  The  demurrer 
assumes  that  the  suit  is  brought  to  enforce  the  lien  of  the 
mortgage  or  foreclose  it,  as  it  is  inaccurately  termed,  for  the 
whole  debt  secured  thereby.  And  as  this  cannot  be  done  on 
account  of  a  default  in  the  payment  of  interest  until  the 
lapse  of  six  months  thereafter,  the  demurrer  upon  this  theory 
of  the  case  is  well  taken. 

But  the  plaintiff  in  his  bill  does  not  claim  that  any  por- 
tion of  the  debt  secured  by  the  mortgage  is  due,  except  the 
instalment  of  interest  payable  on  January  1,  1885,  amount- 
ing in  all  to  two  hundred  and  seventy  thousand  dollars. 
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But  it  also  appears  from  the  bill  that  the  property  is  an  in- 
adequate security  for  the  payment  of  the  first  mortgage 
bonds,  and  that  the  mortgaged  property  cannot  be  sold  in 
parcels  without  great  injury  to  the  interests  of  the'beneficia- 
ries  of  the  trust. 

Where  the  interest  on  a  debt  secured  by  a  mortgage  is 
payable  in  yearly  or  half  yearly  installments  and  the  princi- 
pal at  a  future  period,  in  case  of  the  non-payment  of  any 
such  installment  of  interest,  a  suit  maybe  maintained  thereon, 
to  so  far  enforce  the  lien  of  the  mortgage;  and  if  the  sum  due 
is  not  paid  within  a  time  limited  by  the  decree  of  the  court, 
sufficient  of  the  property  may  be  sold  to  pay  the  same.  But 
if  the  property  cannot  be  sold  in  parcels,  without  injury  to 
the  parties  or  one  of  them,  the  court  may  order  the  whole 
of  it  sold,  free  from  the  lien  of  the  mortgage,  and  apply  the 
proceeds  on  the  whole  debt,  according  to  its  then  Talue. 
(Brinherhoffy.  Thalhimer,  2  John.  Ch.486;  Meyer  y.  Oraeber, 
19  £ans.  165;  Morgensiern  v.  Klees,  30  111.  422;  Chicago,  etc., 
V.  Fosdick,  106  U.  8.  67;  Credit  Co.  v.  Arkansas,  etc.,  Co.  15 
Ped.  Bep.  52;  Jones  on  Mort.  sees.  1181,  1459,  1478.) 

This  rule  of  law  is  recognized  by  the  Oregon  code  of  C.  P. 
concerning  the  enforcement  or  foreclosure  of  the  lien  of  a 
mortgage.  Section  417  provides:  ''When  a  suit  is  com- 
menced to  foreclose  a  lien,  by  which  a  debt  is  secured, 
which  debt  is  payable  in  installments  either  of  interest  or 
principal,  and  any  of  such  installments  is  not  then  due,  the 
court  shall  decree  a  foreclosure  of  the  lien,  and  may  also 
decree  a  sale  of  the  property  for  tlie  satisfaction  of  the 
whole  of  such  debt,  or  so  much  thereof  as  may  be  necessary 
to  satisfy  the  installment  then  due,  with  costs  of  suit;  and 
in  the  latter  case  the  decree  of  foreclosure  as  to  the  re- 
mainder of  the  property  may  be  enforced  by  an  order  of 
sale,  in  whole  or  in  part,  whenever  default  shall  be  made  in 
the  payment  of  the  installments  not  then  due.'' 

And  a  court  of  equity,  without  any  such  statutory  pro- 
vision, will  retain  jurisdiction  of  the  case  and  work  out  the 
same  result.    In  fact,  this  and  similar  statutory  provisions 
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in  other  states  is  merely  an  affirmance  or  crystallization  of 
a  prior  equity  practice  or  procedure.  , 

This  mortgage  was  made  to  secure  the  payment  of  the 
interest  coupons,  as  well  as  the  bonds  to  which  they  are 
attached.  Each  of  such  coupons  is  an  installment  of  the 
debt  secured  by  the  mortgage,  and  judgment  might  be 
obtained  thereon  for  the  amount  in  an  action  at  law;  and 
the  right  to  maintain  a  suit  in  equity  to  enforce  the  lien  of 
the  mortgage,  as  to  such  coupon,  as  soon  as  it  becomes  due,, 
is  equally  clear. 

Of  course,  in  this  suit  the  allegation  in  the  bill  that  the 
defendant  has  failed  to  keep  the  property  in  ''good  order 
and  repair,*'  is  altogether  immaterial.  The  remedy  for  such 
default  is  not  a  sale  of  the  property,  but  to  take  or  obtain 
possession  of  it  and  put  it  in  repair.  Besides,  if  the  matter 
was  material  such  a  general  and  indefinite  allegation  of  fail* 
ure  to  keep  the  covenant  concerning  repairs,  would  avail 
nothing. 

The  demurrer  to  the  first  cause  of  suit  stated  in  the  bill 
and  to  so  much  thereof  as  relates  to  it,  is  overruled,  and  to 
the  second  one  it  is  sustained. 


Sharon  v.  Hill. 

[In  the  matter  of  the  report  of  the  examiner  in  chancery  in  relation  to  pro- 
ceedings on  the  examination  of  witnesses,  Angnst  3, 1885.] 

Circuit  Coubt,  Distbiot  op  Califobnia. 
August  5,  1885. 

1.  The  Jubisediction  of  the  United  States  Goitbts  of  offenses  committed  in 

places  in  California  purchased  by  the  United  States,  by  the  Consent  of 
the  legislature  of  the  state,  for  a  custom  house,  and  other  needful  build<> 
ings,  and  used  for  such  buildings,  is  exolusiye. 

2.  Deadly  Weapons— Contempt  and  Offenses.— The  drawing  of  a  pistoU 

and  threatening  the  lives  of  counsel,  in  the  presence  of  an  examimer  in 
chancery  while  taking  testimony  in  an  equity  case,  pending  in  the  United 
States  circuit  court,  in  the  chambers  of  the  judge  adjoining  the  court- 
room,  situate  upon  land  thus  under  the  exclusive  jurisdiction  of  the 
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Uniied' States,  is  both  a  contempt  of  oonrt,  panis&ble  as  snob,  and 
an  oifense  under  the  statntes  of  the  United  States,  punishable  on  indict- 
ment. 

3.  CoMTSMFT  OF  CoDBi>— Offenbis  XJndeb  thb  Statdte.  —  Where  the  same 
acts  constitate  offenses  against  the  United  States,  punishable  upon  in- 
formation or  indictment,  and  at  the  same  time  a  contempt  of  conrt,  pun- 
ishable as  such,  and  there  is  no  special  end,  in  the  administration  of  jus- 
tice, to  be  accomplished  by  proceeding,  summarily,  on  process  for  con- 
tempt, the  court  may  waive  the  process  for  contempt^  and  leaye  the 
gOYcmment  to  proceed  to  punish  the  offense  under  the  statute. 

i.  AsMBD  Attobneyb. — ^The  going  into  court,  by  members  of  the  bar,  armed 
with  deadly  weapons,  characterized  as  not  only  a  contempt  of  court,  but 
also  professional  misconduct,  that  ought  to  be  punished  by  suspension  from 
practice  or  disbarment. 

Before  Field.  Oircait  Justice,  and  Sawyeb,  Oircait  Judge. 

On  August  4,  1885,  the  examiner  in  chancery  appointed 
in  this  case  to  take  the  testimony  of  witnesses,  made  the  fol- 
lowing report  to  the  court: 

In  the  circuit  court  of  the  United  States,  for  the  ninth  circuit 
and  district  of  California: 

WnjJAM  Shabon  ) 

V.  f  No.  3138. 

S.  A.  Hill.      J 

To  the  honorable,  the  circuit  court  of  the  United  States, 
for  the  ninth  circuit  and  district  of  California: 

I,  the  undersigned,  examiner  in  chancery  of  said  court, 
conforming  to  request  of  counsel  for  complainant  in  the 
above  entitled  cause,  do  certify: 

At  a  regular  session  of  the  examination  in  the  above  en- 
titled cause,  on  the  3d  day  of  August,  1885,  at  my  office  in 
the  appraisers'  building,  San  Francisco,  California,  being 
the  time  and  place  to  which  said  examination  was  regularly 
adjourned,  there  were  present  William  M.  Stewart,  Esq., 
and  Oliver  P.  Evans,  Esq.,  of  counsel  for  complainant;  W. 
B.  Tyler,  Esq.,  of  counsel  for  respondent;  the  respondent 
in  propria  persona,  and  R.  U.  Piper,  recalled  as  a  witness 
on  behalf  of  complainant  in  rebuttal. 

During  the  examination  of  said  Piper,  the  respondent,  who 
was  sitting  at  the  table  engaged  in  reading  a  deposition  of 
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Susan  Elizabeth  Smith,  made  herein,  became  apparently 
mnch  excited.  Following  is  a  transcript  setting  forth  a 
portion  of  the  proceedings  taken  from  the  notes  of  the 
reporter: 

The  Respondent — I  won't  sign  my  deposition  nnless  it 
contains  everything  that  I  said  about  Stewart's  family.  He 
don't  dare  to  take  me  up  on  it.  I  won't  sign  that  evidence 
unless  that  is  put  in.  '  '   . 

The  ExAMiNEB— Don't  talk  about  it  now. 

The  Respondent— It  has  got  to  go  in. 

The  ExAMiNEB — This  is  no  proper  time  for  bringing  up 
any  matter  of  that  kind.     A  witness  is  under  examination. 

The  Respondent— When  I  see  this  testimony  I  feel  like 
taking  that  man  Stewart  out  and  cowhiding  hiu^.  I  will 
shoot  him  yet;  that  very  man  sitting  there.  To  think  he 
would  put  up  a  woman  to  come  here  and  deliberately  lie 
^  about  me  like  that.  I  will  shoot  him.  They  know  when  I 
say  I  will  do  it  that  I  will  do  it.  I  shall  shoot  him  as  sure 
as  you  live;  that  man  that  is  sitting  right  there;  and  I  shall 
have  that  woman,  Mrs.  Smith,  arrested  for  this,  and  make  her 
prove  it. 

The  Examineb — Those  are  not  matters  which  should  be 
brought  up  now.  Don't  talk  in  this  way  when  a  witness  is 
under  examination. 

The  Respondent — I  say  no  jury  will  convict  me  for  shoot- 
ing a  man  that  will  bring  a  woman  here  to  tell  such  things 
on  me.  They  have  never  dared,  when  they  put  me  on  the 
stand,  to  ask  me  a  question  against  my  character  yet; 
never  dared,  if  they  have  got  so  much  against  it,  why 
didn't  they  dare  ask  me  some  questions  when  I  was  on  the 
Btand  ? 

The  Examineb — Mr.  Tyler,  can  you  put  a  stop  to  this  in- 
terruption ? 

The  Respondent— Mrs.  Smith  said  nothing  here  about 
my  being  in  a  weak  condition  in  Dr.  Murphy's  office, — that 
has  been  put  in  the  testimony,  — and  that  I  wanted  her  to 
play  nurse  to  me.  She  was  a  nurse  to  me,  and  I  paid  her 
for  it. 
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TheExAMiNEB — Mr.  Tyler,  can  you  put  a  stop  to  this? 
I  find  that  I  cannot,  and  unless  you  can,  I  shall  Lave  to 
adjourn  the  examination  and  bring  this  matter  to  the  atten- 
tion of  the  court.  This  thing  has  gone  altogether  too  far 
already,  and  unless  it  can  be  stopped  here,  I  certainly  shall 
adjourn  the  examination. 

Mr.  Ttler — Let  us  get  through  this  afternoon,  anyway. 

The  Respondent — ^I  know  the  woman  he  is  living  with, 
and  he  brought  his  wife  out  here  to  cover  it  up.  I  will  ex- 
pose the  whole  thing,  about  the  child  and  all. 

The  Examinee — Will  you  remain  quiet  until  this  examina-^ 
tion  is  completed  ? 

The  Respondent — I  don't  know  whether  I  will  remain 
quiet  without  I  get  that  man's  life.  I  get  so  worked  up  when  I 
read  this  testimony  of  Mrs.  Smith. 

The  Examinee — Let  me  take  that  testimony  until  after  tb& 
examination  is  over. 

The  Respondent — I  expect  you  had  better. 

The  Examiner — Tou  may  finish  reading  Mrs.  Smith's  tes- 
timy  after  the  close  of  the  session.  I  hope,  now,  I  shall  not 
be  compelled  to  bring  your  misbehavior  to  the  attention  of 
the  court,  for  if  I  should  do  so,  the  court  will  surely  punish 
you  for  contempt. 

The  Respondent — That  would  be  nothing  unusual  if  Stew- 
art asked  it. 

The  Examinee — I  shall  ask  it  in  this  instance,  because  my 
duty  compels  me  to  do  so.  You  persist  in  interrupting  the 
proceedings,  and  it  is  impossible  for  the  examination  to  go 
on.  If  you  will  wait  until  we  get  through  with  this  examina- 
tion, if  you  have  anything  to  say,  then  it  will  be  a  more  ap- 
propriate time  to  say  it. 

The  Respondent — I  can  hit  a  four-bit  piece  nine  times  out 
of  ten. 

The  Examiner — If  you  interrupt  the  proceedings  any  fur- 
ther, I  shall  adjourn  the  examination  and  call  the  attention 
of  the  court  to  this  matter,  and  it  won't  be  my  fault  if  the 
court  does  not  take  such  measures  as  will  put  a  stop  to  such 
interruptions.     I  have  at  all  times  been  disposed  to  be  as 
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tolerant  and  lenient  with  you  as  possible,  but  toleration 
shoald  have  a  limit,  and  the  limit  has  been  reached.  Early 
in  the  proceedings  the  court  suggested  that  I  ought  to  be 
very  lenient  with  you,  and,  in  conformity  to  that  sugges- 
tion, as  well  as  my  own  inclination,  I  have  treated  you  with 
the  greatest  consideration  and  forbearance  all  through. 

The  Bespondent — That  is  enough;  you  needn't  say  any- 
thing more. 

The  Examiner — But  I  propose  to  say  something  more. 

The  Kespondent — All  right;  then  I'll  talk: 

The  Examiner — Since  the  commencement  of  the  examina- 
tion in  this  case,  your  offensive  conduct  has  frequently  dis- 
turbed the  orderly  course  of  the  proceedings,  and  I  have 
tried  in  every  way  which  my  imagination  could  suggest  to 
check  you  —  by  considerate  treatment,  by  ignoring  your 
misbehavior,  by  courteous  protest  and  persuasion,  by  re- 
buke, by  appeals  to  your  counsel,  by  threatening  to  report 
your  conduct  to  the  court.  But,  instead  of.  abating,  the 
evil  is  constantly  growing  worse.   Now  this  thing  must  stop. 

The  respondent  ceased  speaking  at  this  point,  and  the  ex- 
amination proceeded. 

In  addition  to  the  above  quoted  remarks  of  respondent, 
she  made  further  statements  defamatory  of  the  character  of 
people  not  connected  with  the  case,  which  remarks  are 
deemed  not  necessary  to  be  repeated  in  this  report. 

The  examination  of  the  witness  Piper  having  been  con- 
cluded, Victor  Craig  was  recalled  as  a  witness  on  behalf  of 
the  complainant  in  rebuttal.  Pending  his  examination,  the 
respondent  drew  a  pistol  from  her  satchel  and  held  it  in  her 
right  hand,  the  hand  resting  for  a  moment  upon  the  table, 
with  the  weapon  pointed  in  the  direction  of  Judge  Evans, 
the  hand  and  weapon  being  then  dropped  to  her  lap,  be- 
neath the  table.  At  this  time  Mr.  Stewart  had  left  the  room. 
Judge  Evans,  noticing  the  action  of  the  respondent,  said: 

What  do  you  want  ?    Do  you  want  to  shoot  anybody  ? 

The  Bespondent-tI  am  not  going  to  shoot  you  just  now, 
unless  you  would  like  to  be  shot,  and  think  you  deserve  it. 

Mr.  Evans — No;  I  would  rather  not  be. 
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The  ExAJiONEB — Unless  you  will  give  that  pistol  into  my 
cnstody  I  shall  adjourn  the  examination  and  report  this 
matter  to  the  Court. 

The  Eespondekt — I  am  not  going  to  shoot  anybody.  I 
will  give  it  into  your  custody. 

The  ExAAONEB — I  will  adjourn  this  examination  until  to- 
morrow.    Won't  you  give  me  that  pistol  ? 

The  respondent  complied  with  the  request,  and  allowed 
the  examiner  to  take  her  pistol. 

Mr.  Evans— We  don't  desire  to  proceed  any  further,  under 
the  circumstances.  We  ask  that  this  matter  be  reported  to 
the  court. 

The  Bespondekt — You  shall  not  slander  me.  These  men 
know  they  need  it,  and  I  told  the  supreme  court  they  knew 
they  needed  it. 

Mr.  Evans — I  shall  decline  to  {5roceed  any  further. 

The  examination  was  adjourned  by  the  examiner  to  August 
4,  1885,  at  ten  o'clock  a.  m.  • 

It  may  be  proper  to  add  that  upon  previous  occasions 
respondent  has  brought  to  the  examiner's  room,  during  the 
examination,  a  pistol,  and  has  sat  for  some  length  of  time 
holding  it  in  her  hand,  to  the  knowledge  of  all  persons  pres- 
<ent  at  the  time. 

Bespectfully  submitted. 

8.  C.  Houghton,  Examiner,  etc. 

On  Angust  5,  the  report  was  considered  by  the  court,  Mr. 
Justice  Field,  and  Sawyer,  Circuit  Judge,  being  present. 

Mr.  William  M,  Stewart  and  Mr.  Oliver  P.  Bvana,  for  com- 
plainant. 

.  Mr.  W.  B.  Tyhr,  for  defendant. 

Field,  Circuit  Justice.  In  the  case  of  WiUiam  Sharon  v. 
Sarah  JJUhea  HUl,  the  examiner  in  chancery,  appointed  to 
take  the  testimony,  has  reported  to  the  court  that  very 
disorderly  proceedings  took  place  before  him  on  the  3d 
instant;  that  at  that  day,  in  his  room,  when  counsel  of  the 
parties,  and  the  defendant  were  present,   and  during  the 
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examiDation  of  a  witness  by  the  name  of  Piper,  the  defend- 
ant  became  very  much  excited,  and  threatened  to  take  the 
life  of  one  of  the  counsel;  and  that,  subsequently,  she  drew 
a  pistol,  and  declared  her  intention  to  carry  her  threat  into 
effect.  It  appears,  also,  from  the  report  of  the  examiner, 
that,  on  repeated  occasions,  the  defendant  has  attended  be- 
fore him,  during  the  examination  of  witnesses,  armed  with 
a  pistol.  Such  conduct,  is  an  offense  against  the  laws  of  the 
United  States,  punishable  by  fine  and  imprisonment.  It 
interferes  with  the  due  order  of  proceedings  in  the  adminis- 
tration of  justice,  and  it  is  well  calculated  to  bring  them  into 
contempt.  I,  myself,  have  not,  heretofore,  sat  in  this  case, 
and  do  not  expect  to  participate  in  its  decision;  I  intend  in 
a  few  days  to  leave  for  the  east,  but  I  have  been  consulted 
by  my  associate,  and  have  been  requested  to  take  part  in 
this  side  proceeding,  for  it  is  of  the  utmost  importance  for 
the  due  administration  of  justice,  that  such  misbehavior  as- 
the  examiner  reports  should  be  stopped,  and  measures  be  taken 
which  will  prevent  its  recurrence.  My  associate  will  com- 
ment upon  the  laws  of  congress,  which  make  the  act  commit- 
ted by  the  defendant,  a  misdemeanor,  punishable  by  fine  and 
imprisonment.  , 

The  marshal  will  be  directed  to  disarm  the  defendant, 
whenever  she  comes  before  the  examiner,  or  into  court  in 
any  future  proceedings,  and  to  appoint  an  officer  to  keep 
strict  surveillance  over  her,  in  order  that  she  may  not  carry 
out  her  threatened  purpose.  « 

This  order  will  be  entered : 

Whereas,  it  appears  from  the  report  to  this  court  of  the 
examiner  in  chancery,  in  this  case,  appointed  to  take  the 
testimony  of  witnesses,  that  on  the  third  day  of  August 
instant,  at  his  office,  counsel  of  the  parties  appeared, 
namely,  William  M.  Stewart,  Esquire,  and  Oliver  P.  Evans, 
Esquire,  for  the  complaint,  and  W.  B.  Tyler,  Esquire,  for 
the  defendant,  and  the  defendant  in  person,  and  that  during 
the  examination  before  said  examiner  of  a  witness  named 
Piper,  the  defendant  became  excited  and  threatened  the  life 
of  one  of  the  counsel    of   the  complainant  present,  and 
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exhibited  a  pistol  with  a  declared  purpose  to  carry  such 
threat  into  effect,  thereby  obstructing  the  order  of  the  pro- 
ceedings and  endeavoring  to  bring  the  same  into  contempt: 

And  whereas,  it  further  appears,  that  said  defendant 
habitually  attends  before  the  said  examiner  carrying  a  pis- 
tol, it  is  ordered,  that  the  marshal  of  this  court  take  all 
such  measures,  as  may  be  necessary,  to  disarm  said  defend- 
ant, and  keep  her  disarmed,  and  under  strict  surveillance 
whilst  she  is  attending  the  examination  of  witnesses  before 
said  examiner,  and  whenever  attending  in  court,  and  that  a 
deputy  be  detailed  for  that  purpose. 

Mr.  Clerk,  enter  the  order. 

Mr.  Justice  Sawyer  will  explain  for  the  benefit  of  counsel 
the  statutes  of  congress.  It  is  to  be  observed  here  that  the 
block,  embracing  this  building  and  the  custom  house,  is 
under  the  exclusive  jurisdiction  of  the  United  States. 
Every  offense  committed  within  it,  is  an  offense  against  the 
United  States,  and,  here,  the  state  has  no  jurisdiction  what- 
ever.   This  fact  seems  to  have  been  forgotten  by  the  parties. 

Sawyer,  Circuit  Judge.  The  occasion,  I  think,  calls  for 
some  observations  on  my  part,  in  regard  to  this  matter. 

The  taking  of  testimony  in  this  case  has  been  going  on 
for  a  long  time.  During  the  progress  of  the  case,  many 
things  had  occurred,  that  were  exceedingly  unpleasant,  but 
through  the  considerate  and  commendable  forbearance  of 
the  examiner,  and  of  counsel,  a  point  had  been  reached 
where  the  testimony  was  nearly  completed,  and,  it  was  hoped, 
would  soon  be  closed  without  further  interruption,  when  the 
incident  occurred,  which  imperatively  required  this  report 
from  the  examiner.  The  occurrence  is  one  of  great  gravity. 
The  lives  of  officers  of  the  court,  in  attendance  before  a 
branch  of  the  court,  in  the  performance  of  their  duties  as 
counsel,  being  in  danger,  the  examiner  justly  felt,  that  he 
could  no  longer  refrain  from  reporting  the  action  of  the 
defendant  wiUiout  a  neglect  of  official  duty. 

In  connection  with  Jthis  matter,  I  shall  call  attention  to 
some  facts,  and  some  points  of  law,  that  may  not  be  within 
the  knowledge  of  the  party  implicated,  and  may  even  have 
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escaped  the  notice  of  coansel,  in  order  that  such  offenses 
against  the  laws  of  the  United  States,  may  Dot  in  future  be, 
i^norantly,  committed.  Of  course,  we  are  all  familiar  with 
the  maxim,  that  everybody  is  supposed  to  know  the  law,  yet, 
in  point  of  fact,  it  often  occurs,  that  many  do  not.  I  shall, 
therefore,  proceed  to  state  some  provisions  of  the  statutes 
in  relation  to  transactions  of  the  kind  reported,  that  may 
not  have  attracted  notice,  in  order  to  guard  against  any  such 
future  misconduct,  as  will  lead  to  serious  difficulties,  and 
necessitate  severe  punishment. 

As  was  remarked  by  the  presiding  justice,  this  building 
18  under  the  exclusive  jurisdiction  of  the  United  States. 
The  block  on  which  it  stands,  has  been  purchased  by  the 
United  States,  from  the  state  of  California,  by  the  consent 
of  the  legislature,  for  the  erection  of  the  public  buildings 
upon  it;  and  it  is  by  the  constitution  thus  placed  under  the 
exclusive  jurisdiction  of  the  United  States.  All  offenses 
committed  in  this  edifice,  or  upon  the  block  of  land  upon 
which  it  stands,  are  offenses  against  the  United  States, 
punishable  exclusively  by  the  national  courts.  This  point 
was  authoritatively  decivled  at  the  last  term  of  the  supreme 
court  of  the  United  States,  in  the  case  of  The  Fori  Leaven- 
tvoHh  B.  B.  Co.  V.  Lowcy  114  U.  S.,  525. 

Every  offense  recognized  by  law,  from  the  highest  down 
to  a  simple  assault,  committed  in  this  building,  or  on  this 
block,  is  an  offense  against  the  United  States,  and  punish- 
able as  such  by  the  courts  of  the  United  States.  The 
United  States  statutes  have  not  defined,  specifically,  in 
terms,  every  offense,  but  they- have  defined  a  number  of  the 
graver  class,  and  then  made  a  general  provision  covering  all 
others. 

Section  5,391  of  the  revised  statute,  provides,  as  follows: 
**  If  any  oflense  be  committed  in  any  place,  which  has  been, 
or  may  hereafter  be,  ceded  to  and  under  the  jurisdiction  of  the 
United  States,  which  offense  is  not  prohibited,  or  the  pun- 
ishment thereof  is  not,  specially,  provided  for,  by  any  law 
of  the  United  States,  such  offense  shall  be  liable  to,  and 
receive,  the  same  punishment  as  the  laws  of  the  state  in 
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which  such  place  is  situated,  now  in  force,  provide  for  the 
like  offense,  when  committed  within  the  jurisdiction  of  such 
state." 

Thus,  an  act  not,  specifically,  made  an  offense,  by  the 
statutes  of  the  United  States,  but  which  is  an  offense  under 
the  laws  of  the  state,  wherein  performed,  is  made,  by  this 
general  provision,  also,  an  offense  under  the  laws  of  the 
United  States,  and  punishable  by  the  same  penalties,  which 
are  inflicted  under  the  laws  of  the  state. 

Under  the  provisions  referred  t<5,  the  acts,  as  reported  by 
the  examiner  in  this  case,  constitute,  at  least,  two  if  not 
three,  offenses  against  the  United  States — perhaps  four. 

Section  5,399  (omitting  that  portion  relating  to  other  mat- 
ters) provides  as  follows :  **  Every  person  who  by  threats 
endeavors  to  influence,  intimidate  or  impede  any  officer  in 
any  court  of  the  United  States,  in  the  discharge  of  his  duty, 
or  by  threats  of  force  obstructs  or  impedes  or  endeavors  to 
obstruct  or  impede,  the  due  administration  of  justice  therein, 
shall  be  punished  by  a  fine  of  not  more  than  five  hundred 
dollars,  or  by  imprisonment  not  more  than  three  months,  or 
both." 

In  this  matter  as  reported  by  the  examiner,  there  was  an 
obstruction  of  an  officer — the  examiner  in  chancery  of  this 
court,  and  of  counselors  of  the  court,  who  are  officers  of  the 
court,  in  the  discharge  of  their  respective  duties,  and,  also, 
an  impeding  of  the  due  administration  of  justice.  The 
obstruction  resulted  in  an  adjournment  of  the  examination, 
as  neither  counsel  nor  examiner  were  willing  to  proceed  in 
face  of  the  menace  offered  to  counsel  accompanied  by  the 
exhibition  of  a  pistol  by  the  defendant  in  the  suit. 

Again,  the  penal  code  of  this  state  makes  the  following 
provision,  and  the  general  statute,  which  I  have  read,  mak- 
ing all  offenses  in  the  state,  which  are  not,  specifically, 
defined  in  the  statute  of  the  United  States,  offenses  against 
the  United  States,  and  punishable  by  the  same  penalty,  as 
in  the  state,  makes  this  an  offense  against  the  United  States. 

Section  417  of  the  penal  code  of  California  provides,  that : 
*' Every  person  who,  not  in  necessary  self-defense,  in  the 
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presence  of  two  or  more  persons,  draws  or  exhibits  any 
deadly  weapon  in  a  rade,  angry  and  threatening  manner^ 
or  who,  in  any  manner,  unlawfully  uses  the  same,  in  any 
fight  or  quarrel,  is  guilty  of  a  misdemeanor." 

Another  section  provides  that  the  punishment  for  misde- 
meanors, not  otherwise,  specially,  provided  for,  shall  be  by 
imprisonment  in  the  county  jail  not  exceeding  six  months, 
or  by  a  fine  not  exceeding  five  hundred  dollars,  or  both :'  *" 
Penal  Code,  sec.  19. 

Again,  section  467  of  the  Penal  Code  of  California  pro- 
vides as  follows:  * 'Every  person  having  upon  him  any 
deadly  weapon,  with  intent  to  assault  another,  is  guilty  of  a 
misdemeanor.*' 

And  there  are  various  other  cognate  oflfenses,  all  of  which, 
are  offenses  against  the  United  States,  by  adoption,  in  the 
section  which  I  have  already  read. 

As  before  remarked,  every  offense  which  is  committed  in 
this  building,  or  on  this  block,  from  the  highest  down  to  an 
assault,  is  an  offense  against  the  United  States,  exclusively 
punishable  by  the  courts  of  the  United  States,  and  attention 
is  called  to  this  fact,  so  that  parties  ihay  not,  in  fature, 
unwittingly  commit  any  of  these  offenses,  and  subject  them- 
selves to  -the  penalties  prescribed  by  the  law. 

This  report  of  the  examiner  having  been  made,  it  imper- 
atively calls  for  some  action  by  the  court.  It  cannot  be 
passed  unnoticed.  It  is  proper  to  observe,  that  counsel  for 
the  opposing  party  have  exhibited  great  moderation,  and 
have  only  sought  the  protection  of  their  lives;  they  have 
not  asked  the  court  to  proceed  to  punish  defendant  for  the 
contempt  committed.  They  only  ask,  and  it  is,  certainly,  a 
very  moderate,  and  reasonable  request,  that  they  shall  not 
be  required  to  practice  their  profession  in  a  circuit  court  of 
the  United  States,  at  the  muzzle  of  their  opponent's  pistol. 
The  court,  of  its  own  motion,  the  matter  having  been 
brought  to  its  attention,  might  well  proceed  upon  the  case 
as  reported,  as  a  gross  contempt  of  court.  It  is,  unques- 
tionably, a  contempt.  It  is  a  contempt  committed  before 
an  officer,  lawfully  taking  testimony  in  this  case,  the  pro- 
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ceeding  being  a  part  of  the  trial  of  the  ease,  in  the  cham- 
bers of  the  judge,  adjoining  the  court  room,  the  examiner 
being  an  adjunct  of  the  court — a  part  of  the  court  itself. 
This  act  reported,  is  undoubtedly,  as,  distinctly,  and,  clearly, 
a  contempt  of  court,  as  though  committed  in  the  presence 
of  the  judge,  in  the  court  room,  while  in  the  act  of  trying  a 
case,  either  with  or  without  a  jury.  This  point  is  well  dis- 
cussed by  Judge  Hammond,  of  the  district  of  Tennessee, 
in  U.  S.  V.  Anonymous,  a  case  of  much  milder  type  of  con- 
tempt, 21  Fed.  Rep.,  761. 

But  these  same  acts,  which  constitute  a  contempt  in  this 
case,  also  constitute  several  offenses  under  the  laws  of  the 
United  States,  punishable  in  the  ordinary  .course  of  criminal 
proceedings. 

There  are  but  two  objects  of  proceeding  by  process  for 
contempt.  One  is,  to  punish  a  contempt  already  committed, 
as  a  past  offense,  where,  perhaps,  the  criminal  statutes  do 
not  cover  the  case,  or,  in  some  cases,  where  they  do,  bat 
where  the  exigencies  of  the  occasion  require  a  more  sum- 
mary, and  prompt  remedy;  and  the  other  object  is  to  enforce 
the  performance  of  some  duty,  or  act,  which,  is,  still  in  the 
power  of  the  party  to  perform. 

So  far  as  future  action  is  concerned,  we  have  endeavored 
to  provide  for  the  safety  of  counsel,  by  the  order  which  we 
have  just  made,  requiring  the  marshal  to  see  that  the  de- 
fendant does  not  enter  the  room  of  the  examiner,  or  the 
chambers  of  the  judge,  or  the  court  room,  while  armed  ; 
and,  also,  by  calling  attention  to  the  liability  to  criminal 
punishment  for  other  similar  acts  that  may  be  performed  in 
the  future. 

As  to  the  past  offense,  we  might  well  proceed  to  punish 
the  acts  reported,  as  a  gross  contempt  of  court.  But,  where 
the  same  acts  constitute  both  a  contempt  of  court,  which 
could  be  punished  as  such — that  is  to  say,  as  a  past  con- 
tempt— and  at  the  same  time  constitute  an  offense  against 
the  laws  of  the  country,  which  may  be  punished  on  indict- 
ment, or  information, — though  sometimes  it  is  necessary  to 
promptly  vindicate  the  court  by  means  of  the  more  summary 
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process  for  contempt, — as  a  general  rale,  it  is  desirable  to 
proceed  criminally,  if  in  the  ordinary  exercise  of  the  crimi- 
nal jurisdiction  of  the  conrt,  it  can  just  as  well  be  done. 
In  such  cases,  where  there  is  no  special  end,  in  the  adminis- 
tration of  justice,  to  be  attained  by  a  proceeding  for  con- 
tempt, it  is  deemed  better,  to  adopt  the  more  deliberate, 
mode  of  procedure  applicable  to  the  enforcement  of  the 
criminal  laws  of  the  country.  We  have  not  been  asked  to 
proceed  by  process  of  contempt,  and  as  there  appears  to  be 
no  special  call  for  hasty  action,  we  deem  it  advisable,  under 
the  circumstances  of  this  case,  to  proceed  in  the  more  delib- 
erate, careful,  and  less  harsh  proceeding,  under  the  charge 
of  the  government,  than  to  proceed  by  process  for  contempt. 
We  shall,  therefore,  waive  the  process  for  contempt;  and 
the  attention  of  the  United  States  attorney  having  now,  here, 
been  called  to  the  breach  of  the  laws,  as  reported  by  the 
examiner,  we  shall  leave  the  matter  to  such  course  of  pro- 
ceeding as  he  may  deem  it  his  duty  to  take,  to  enforce  the 
criminal  laws  of  the  country. 


Immediately  after  the  announcement  of  the  decision,  the 
following  colloquy  occurred,  illustrating  the  views  of  the 
court,  as  to  the  character  of  the  professional  conduct  of 
members  of  the  bar  who  enter  the  court  room  armed.  It  is 
deemed  of  sufficient  importance  to  the  public,  and  the  bar, 
to  justify  appending  it,  as  a  note,  to  the  decision. 

Mr.  W.  B.  Tyler — If  the  court  please,  of  course  I  depre- 
cate any  such  acts  as  those  reported,  either  in  the  court 
room,  or  in  the  examiner's  office,  as  much  as  anybody;  but 
I  would  suggest  that  there  be  an  addition  made  to  that  order 
of  the  court,  and  that  is,  that  nobody  be  allowed  to  enter 
that  room  armed,  during  the  progress  of  this  examination. 
I  think  it  is  necessary,  I  think  it  is  proper,  and  there  is  no 
more  reason — 

Justice  Field — We  have  no  evidence  that  anybody  else 
has  gone  into  the  examiner's  room  armed.  We  have  only 
made  an  order  to  apply  to  what  is  brought  to  our  knowledge. 

Mr.  Tyler — As  his  honor,  Judge  Sawyer,  remarked,  sev- 
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eral  very  unpleasant  things  have  occnrred  in  there  that  per- 
haps yoar  honor  has  no  more  evidence  of — 

Justice  Field — I  know  nothing  of  them,  of  course. 

Judge  Sawyeb — We  considered  that  matter,  to  which  you 
refer,  Mr.  Tyler,  and  we  had  no  evidence  of  anything  of 
that  kind.  No  attorney  or  counsel  should  be  guilty  of  any 
such  breach  of  propriety.  And  after  calliug  attention  to  the 
statutes  of  the  United  States,  and  to  the  fact  that  carrying 
arms  for  an  unlawful  purpose,  is  an  offense  against  the 
statutes,  we  hardly  expect,  that  any  member  of  the  bar  of 
this  court  will  presume  to  enter  the  examiner's  room,  or  the 
court  room,  armed.  We  cannot  presume,  that  members  of 
the  bar  will  be  guilty  of  any  such  professional  misconduct. 

Justice  Field — ^I  may  add  here,  further,  that  any  lawyer 
who  so  far  forgets  his  professional  duty  as  to  come  into  a 
court  of  justice  armed,  ought  to  be  disbarred  from  practice. 

Mr.  Tyler  referred  to  witnesses  as  being  sometimes  armed. 

Judge  Sawyer — Witnesses,  it  is  true,  may  come  into  court 
armed ;  but  with  the  admonition  we  have  given,  and  as 
there  has  been  no  evidence  that  witnesses  have  come  before  . 
the  examiner  armed,  we  think  it  hardly  advisable,  to  antici- 
pate any  diflSculty  in  that  direction.  We  apprehend  that 
witnesses  will  be  likely,  hereafter,  to  conduct  themselves 
with  propriety. 

Mr.  Tyler— I  would  say  to  his  honor,  Judge  Field,  that 
although  I  thoroughly  concede  everything  he  says  in  certain 
instances,  yet,  where  a  lawyer  has  information  that  a  wit- 
ness will  come  armed,  he  will  very  likely  do  as  I  myself 
have  done — come  armed,  to  protect  himself. 

Justice  Field — Then  he  would  act  very  improperly.  He 
should  report  the  fact  to  the  court  and  have  the  man  carry- 
ing arms  arrested. 

Judge  Sawyer — When  you  have  any  such  information, 
you  should  have  the  party  put  under  bonds,  or  apply  to  the 
court  in  advance  for  protection. 

Justice  Field — Any  man,  counsel  or  witness,  who  comes 
into  a  court  of  justice  armed  ought  to  be  punished,  and  if 
he  is  a  member  of  the  bar,  he  ought  to  be  suspended  or 
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removed  permanently.  That  is  the  doctrine  that  ought  to 
be  inculcated  from  the  bench  everywhere.  So  far  as  I  have 
the  power,  I  will  enforce  it. 

Mr.  Tyler — So  should  I  enforce  it. 

Justice  Field — The  reason  that  you  give  for  carrying  arms 
in  the  court  room  is  not  a  good  reason. 

Mr.  Tyler — Where  witnesses  do  come  armed — 

Justice  Field — Then  report  the  fact  to  the  court;  that  is 
the  proper  way. 

Mr.  Tyler— That  will  not  stop  a  bullet. 

Judge  Sawyer — ^Then  arrest  the  parties  in  advance,  and 
put  them  under  bonds,  or  apply  to  the  court  to  have  them 
examined  and  disarmed  before  permitting  them  to  enter  the 
court.     The  laws  are  very  severe. 

Mr.  Tyler — The  laws  are  very  severe,  but  it  is  harder  on 
the  man  that  gets  the  bullet. 

Justice  Jb'iELD—- 1  don't  mean  to  say  that  there  may  not  be 
times  in  the  history  of  a  country,  in  certain  communities, 
when  everybody  is  armed.  That  was  the  case  in  the  early 
days  of  California,  when  people  traveled  armed;  but  at  this 
time,  when  law  is  supposed  to  be  supreme,  when  all  good 
men  are  supposed  to  obey  it,  and  where  counselors  are 
sworn  to  obey  the  law  and  to  see  it  properly  administered, 
the  carrying  of  arms  into  a  court  cannot  for  a  moment  be 
tolerated. 

Mr.  Tyler — Tour  honor  will  excuse  me  one  minute,  as 
this  is  a  personal  matter,  and  a  little  personal  reflection  on 
myself,  in  view  of  another  proceeding  which  has  taken 
place. 

Justice  Field — I  know  nothing  of  any  other  proceeding — 

Mr.  Tyler  (interrupting) — But  as  you  have  expressed  your 
opinion  that  a  lawyer  who,  under  any  circumstances,  should 
come  into  a  court  of  justice  armed,  should  be  disbarred, 
and  that  was  my  exact  case,  I,  certainly,  have  a  right  to 
explain  that  circumstance.  During  the  trial  of  a  case  in 
the  superior  court — 

Justice  Field— We  do  not  care  about  hearing  of  that. 
We  cannot  go  into  that  matter  at  all. 
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Mr.  Ttleb — Don't  you  consider,  that  to  make  that  asser- 
tion, as  an  absolute  assertion,  when  it  applies  directly  to  a 
member  of  the  bar  of  this  court,  and  has  nothing  to  do 
with  this  matter,  that  the  member  may  answer?  You  have 
made  that  assertion,  and  I  went  into  a  court  room  armed 
with  a  pistol,  for  the  purpose  of  preserving,  as  I  supposed, 
my  father's  life  and  my  own;  and  now  I  make  the  explana- 
tion. 

Justice  Field — It  is  not  worth  while  to  pass  any  words 
with  the  court.  We  do  not  take  our  rules  of  procedure 
from  the  state  courts,  and  if  any  lawlessness  is  permitted 
there,  we  should  not  be  governed  by  that  fact.  I  trust  I 
never  shall  be  called  to  preside  over  a  federal  court,  where 
any  lawyer  will  presume  to  come  into  the  court  room  armed, 
and  if  he  does,  I  shall  exercise  such  authority  as  is  vested  in 
me  to  prevent  a  repetition  of  such  conduct.  What  may 
have  been  done  in  a  state  court,  I  know  nothing  about. 


Endey  v.  Commercial  Fire  Ins.   Co.  of  New  York. 

CiBOurr    CouBT,  District    of    Califobnia. 
AuOTBT  17,  1885. 

1.  BKUOYA^ii — GinzENSHZP — ^A  suit  cannot  be  removed  from  a  state  to  a 

national  court,  under  the  act  of  1875,  on  the  ground  of  citizenship,  unless 
the  requisite  citizenship  of  the  parties  exists,  both  when  the  buit  was 
commenced  and  at  the  time  of  filing  the  petition  for  removal. 

2.  Amesdicbnt  07  PsnnoN  in  United  States  Coubtb— Where  a  petition  for 

removal  dues  not  show  the  requisite  citizenship  of  the  parties,  whether 
the  circuit  court  is  authorized  to  allow  an  amendment  showing  jurisdic- 
tion, qucBre?  Bat,  conceding  the  power,  where  the  state  court  has  refused 
to  order  the  removal  of  a  cause  on  a  defective  petition,  an  amendment  in 
the  United  States  circuit  court,  to  remedy  the  defect,  is  not  a  matter  of 
right,  and  the  court  in  the  ninth  circuit  wiU  not  permit  an  amendment. 
Inconvenience  of  aUowing  amendments  in  such  cases  pointed  out. 

Before  Sawyer,  Circuit  Judge. 
Mr.  Crittenden  Thornton,  for  motion. 
Me88r8»  Eagan  dt  Armstrong,  contra. 
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Sawyer,  Circuit  Judge.  A  suit  cannot  be  removed  from 
a  state  court  to  a  national  court  on  the  ground  of  citizen- 
ship, under  the  act  of  1875,  unless  the  requisite  citizenship 
of  the  parties  existed  both  when  the  suit  was  commenced, 
and  at  the  time  of  filing  the  petition  for  removal.  {Oibson  v. 
Bruce,  108  U.  S.  562;  Hauaton  d  Tex.  Cent.  B.  Go.  v.  Shir- 
ley, 111  XJ.  S.  358.)  The  record  in  this  case  does  not  show 
the  proper  citizenship  of  plaintiff,  at  the  time  of  the  com- 
mencement of  the  suit,  and  the  state  court,  therefore,  prop- 
erly, refused  to  make  an  order  removing  the  cause. 

Plaintiff  asks  leave  to  amend  his  petition,  in  this  court, 
in  such  manner,  as  to  show  the  proper  citizenship  of  the 
parties  to  give  jurisdiction.  In  McNaughlon  v.  S.  Pa.  Coast 
B.  B.  Co.y  10  Saw  J.  Ill,  doubt  was  expressed  as  to  the 
authority  of  the  court  to  allow  such  an  amendment,  notwith- 
standing the  ruling  to  the  contrary  in  some,  circuits,  and  the 
inconvenience  of  the  practice  was  pointed  out.  But,  con- 
ceding the  authority,  it  was  held  that  such  an  amendment  is 
not  a  matter  of  right,  but  a  matter  resting  in  the  sound  dis- 
cretion of  the  court,  and  ought  not  to  be  permitted. 

This  court  is  still  satisfied  with  that  ruling,  and  will  ad- 
here to  it  until  overruled  by  higher  authority.  As  shown 
in  the  case  cited,  great  embarrassments  might  result  from 
such  an  amendment,  as  after  an  amendment  in  the  United 
States  circuit  court  the  records  of  both  courts  would  show 
jurisdiction.  The  supreme  court  has  settled  the  point  that 
the  state  court  is  not  required  to  let  go  its  hold  upon  a  case 
till  a  proper  cause  for  removal  is  shown  by  its  record.  This 
being  so,  upon  an  amendment  in  the  circuit  court,  both 
courts  might  regularly  proceed  to  render  final  judgments 
that  might  be  different,  or  even  be  opposed,  and  there  be 
no  error  disclosed  by  the  record  of  either  court,  upon  which 
the  judgment  could  be  reversed. 

The  amendment  of  the  petition  is  denied,  and  the  cause 
remanded,  with  costs. 
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United  States  v.  McLaughlin  et  al. 
CiBcurr  CouBT,  Distbiot  op  Calxforhia. 

August  18, 1885. 

1.  Exceptions  to  Answsb  in  Equitt  fob  iNSDnrciENCT— Exceptions  for 

insufficiency  of  answer  to  particular  allegations  in  bills  of  equity  only  lie 
where  a  disooTery  is  sought — ^where  the  complainant  seeks  evidence  to 
sustain  his  biU. 

2.  Samb — GospoBATioNs — Inpantb,  sto. — Such    exceptions   do   not    lie   to 

answers  of  corporations;  to  answers  wherein  the  defendant's  oath  is 
waiTod;  to  answers  of  the  attorney  general,  or  to  answers  of  infants; 
because  such  answers  are  not  eyidence. 

3.  Thb  Foundation  run  an  Exoxftion  fob  Insuvficbnoy  consists  of  a  suffi- 

cient allegation  in  the  bill  and  a  sufficient  interrogatory  based  upon  it. 

4.  Samb — Under  the  old  equity  practice,  the  general  interrogatory,  at  the  end 

of  the  bill,  requiring  defendant  **  to  answer  every  allegation  as  fully  and 
particularly  as  if  specifically  Interrogated  thereto,"  was  held  to  afford  a 
foundation  for  an  exception  for  insufficiency.  But  it  was  necessary  that 
there  should  be  either  a  special  interrogatory,  or  this  general  requirement. 

5.  Undbb  Equitt  Bulbs  41-43,  it  is,  at  least,  doubtful,  whether  an  exception, 

for  insufficiency  would  now  lie  in  the  national  courts  without  b  special 
interrogatory. 

6.  Fbacticb  of  Exobftino  fob  iNsuFFidXNor  Obsolbtb  and  Danqxbous  to 

Complainant — Where  the  parties  are  competent  witnesses,  the  practice 
of  calling  for  a  discovery,  and  excepting  to  answers  for  insufficiency,  is 
useless  and  becoming  obsolete.  The  great  inconvemence  and  danger  to 
complainant  of  pressing  the  defendant  to  positive  denials  by  exceptions, 
pointed  out. 

7.  BiLUi  OF  Discovbbt  Obsolbtx— Whether  a  pure  bill  of  discovery  will  lie, 

where  the  parties  are  competent  witnesses,  qucere? 

8.  Exceptions  fob  Impbbtinencx — The  court  will  not  order  matter  excepted 

to  as  impertinent  to  be  stricken  out,  unless  its  impertinence  is  very  fully 
and  clearly  made  to  appear.  Nor  will  the  court  strike  out  matter  as 
impertinent  because  there  are  here  and  there  a  few  unnecessary  words. 

9.  Final  Location  of  Bailboad  Land  GBANT—Suggestion  as  to  when  loca- 

tion becomes  definitely  fixed,  under  the  Union  Pacific  Bailroad  grant,  so 
as  to  perfect  the  right  of  the  grantee  to  the  land. 

Before  Sawyer,  Circuit  Judge. 

Mr.  8.  G.  HUborn,  United  States  attorney,  and  Mr.  Mich. 
MuUany,  for  the  complainant. 

Mr.  A.  L.  BhodeSf  for  the  defendants. 

Sawteb,  Circuit  Judge,  delivering  an  oral  decision: 
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In  the  nnmerons  exceptions  filed  by  the  complainant  to 
the  answer  in  this  case,  two  grounds  are  specified,  insuffi- 
ciency, and  impertinence. 

Two  classes  of  insufficiency  are  recognized  in  equity  prac- 
tice. The  first,  is,  where  the  whole  answer  is  alleged  to  be 
insufficient  to  constitute  a  defense.  In  such  a  case,  the 
complainant  usually,  has  the  case  set  down  for  argument 
upon  the  bill  and  answer,  and  the  question  is  disposed  of 
in  that  method.  In  other  cases,  exceptions  for  insufficiency 
are  taken  as  to  some  particular  portion  or  portions  of  the 
answer,  upon  the  ground  that  certain  allegations  of  the  bill 
have  not  been  admitted,  or  fully  and  specifically  denied,  or 
that  the  denial  is  evasive.  In  such  cases,  the  object  of  the 
party  excepting  is  to  get  in  the  answer  a  full,  specific  and 
clear  admission  or  denial  of  the  allegations.  Exceptions  for 
insufficiency,  in  respect  to  such  matters,  are  only  applicable 
to  matters  of  discovery,  where  the  complainant  is  compelled 
to  rely  on  the  defendant  for  evidence  to  prove  his  case. 
Such  an  exception  will  not  lie  to  the  answer  of  a  corporation, 
because  the  answer  of  a  corporation  is  not  evidence;  it  is 
not  put  in  under  oath,  but  under  the  seal  of  the  corporation. 
And,  for  similar  reasons,  an  exception  for  insufficiency  as  to 
the  answer  to  any  particular  allegation  of  the  bill  does  not 
lie  where  the  oath  to  the  answer  is  waived.  The  same  rule 
applies  to  the  answer  of  the  attorney  general  and  answers  of 
infants.     (2  Dan.  Oh.  Pr.,  ed.  1841,  879,  and  note.) 

Exceptions  for  insufficiency,  of  the  class  last  referred  to, 
can  relate,  only,  to  the  subject  matter  of  a  bill  of  discovery, 
where  a  party  seeks  to  obtain,  in  the  answer,  evidence  from 
his  opponent;  and  they  are,  specially,  adapted  to  a  system 
of  practice,  where  parties  are  incompetent  witnesses  in  their 
own  cases. 

With  relation  to  such  exceptions,  Hoffman,  in  his  Master 
in  Chancery,  says:  "The  foundation  for  an  exception  for  in- 
sufficiency consists  of  a  sufficient  allegation  in  the  bill,  and 
a  sufficient  interrogatory  based  upon  t<." 

And  it  has  been  held,  under  the  old  practice,  that  the 
general  interrogatory  at  the  end  of  the  bill,  requiring  the 
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defendant  to  answer,  as  to  all  matters  alleged  in  the  bill, 
as,  fnlly,  and,  particularly,  as  though  specifically  interro- 
gated thereupon,  is  a  sufScient  interrogatory  upon  which  to 
base  an  exception.  But  there  must  always  have  been,  as  a 
foundation  for  such  an  exception,  either  that  general  demand 
in  the  answer,  or  a  specific  interrogatory  directed  to  the 
particular  allegation  of  the  bill,  specified  in  the  exception. 

In  the  case  of  Methodist  Episcopal  Church  y.  Jacques^  1 
John.  Ch.  75,  it  was  held  that  the  general  interrogatory  in 
the  bill  is  sufficient  to  base  an  exception  of  this  kind  upon. 

**The  mere  objection  to  a  further  discovery,  is,  that  the 
bill  contains  no  special  interrogatories.  The  bill  contains 
the  general  interrogatory  'that  the  defendants  may  full 
answer  make  to  all  and  singular  the  premises,  fully  and 
particularly,  as  though  the  same  were  repeated,  and  they 
specially  interrogated,  paragraph  by  paragraph,  with  sums, 
dates,  and  all  attending  circumstances,  and  incidental  trans- 
actions.' Th^  question,  then,  is,  whether  this  be  not  suffi- 
cient to  call  for  a  full  and  frank  discovery  of  the  whole 
subject  matter  of  the  bill;  and  I  apprehend  the  rule  on  this, 
subject  to  be,  that  it  is  sufficient  to  make  this  general  requi- 
sition on  the  defendant  to  answer  the  contents  of  the  bill, 
and  that  the  interrogating  part  of  the  bill,  by  a  repetition 
of  the  several  matters,  is  not  necessary." 

It  has,  also,  been  held,  that  no  exception  would  lie,  except 
where  an  interrogatory,  either  special,  or  general,  like  that 
just  quoted,  called  for  an  answer  to  the  allegations  of  the 
bill.  The  decision  cited  was  rendered  before  the  adoption 
of  the  equity  rules  of  the  supreme  court.  In  our  present 
practice,  under  the  provisions  of  equity  rules  41-43,  which 
permit  a  complainant,  if  he  desires,  to  file  interrogatories, 
and  prescribe  the  form  to  be  followed,  I  apprehend,  that  a 
general  interrogatory  would  be  insufficient.  But,  however 
that  may  be,  the  bill  in  this  case  is  in  no  sense  a  bill  of  dis- 
covery, excepting  so  far  as  all  bills,  in  which  an  answer 
under  oath  has  not  been  waived,  m»y,  in  a  certain  sense,  be 
regarded  as  bills  of  discovery.  It  contains  no  general  inter- 
rogatory, and  no  specific  interrogatory  pointing  to  the  mat- 
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t6r  set  forth  in  the  exception,  and,  manifestly,  was  not 
intended  as  a  bill  of  discovery,  but  as,  purely,  a  bill  for 
relief.  Though  an  answer  upon  oath  is  not  waived,  yet  no 
(Remand  in  the  nature  of  those  which  distinguish  a  bill  of 
discovery  is  made  anywhere  in  the  bill.  It  is  manifestly 
intended,  simply,  as  a  bill  for  relief,  the  complainants  not 
seeking  evidence,  but  intending  to  rely  upon  the  testimony 
of  witnesses  to  prove  their  case. 

It  is  very  doubtful  whether  a  pure  bill  of  discovery  in  an 
equity  suit  would  lie,  at  the  present  day.  It  may  be,  that  a 
discovery  might 'be  asked  for  in  a  bill  of  relief;  but  it  is 
probable  that  no  prudent  counsel,  understanding  what  must 
be  the  effect,  would  at  this  day  file  a  pure  bill  of  discovery, 
or  call  for  a  discovery  in  a  bill  for  relief,  and  thus,  unneces- 
sarily, give  the  defendant  an  advantage  which  he  would  not 
otherwise  have,  under  our  present  practice,  which  enables 
a  complainant  to  place  the  defendant  upon  the  stand  and 
examine  him  as  a  witness,  and  thereby  obtain  his  testi- 
mony much  more  judiciously — testimony  of  a  character  less 
prejudicial  to  his  client's  interests  than  it  would  be  were 
the  testimony  to  come  in  the  form  of  a  sworn  answer, 
strained  through  the  legal  cullender  of  his  counsel,  and  by 
him  shaped  and  shaded  in  his  office  at  his  leisure.  Very 
wisely,  I  think,  the  bill,  in  the  present  case,  has  been  made 
a  bill  for  relief,  not  a  bill  of  discovery.  See  Sleasinger  v. 
Buckingham,  8  Sawy.  469. 

In  Fx  parte  Boyd,  105  U,  S.  657,  the  supreme  court  inti- 
mates that,  at  this  day,  bills  of  discovery  are  not  only  use- 
less, but  obsolete,  and  very  strongly  indicate  a  confirma- 
tion of  the  idea  which  this  court  has  endeavored  to  impress 
upon  the  bar  here;  that  is  to  say,  that  the  spending  of  time 
upon  exceptions  to  answers  is  useless,  and  such  exceptions 
are,  usually,  very  much  to  the  disadvantage  of  the  party 
resorting  to  them.  A  defendant  is  often  pressed  to  a  direct 
denial,  which  constitutes  proof  of  his  case,  in  his  own 
favor,  which  must  be  overthrown  by  the  testimony  of  two 
witnesses,  or  equivalent  proof  on  the  part  of  the  complain- 
ant.    As  I  have  intimated,  this  bill  contains  no  allegation 
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looking  to  a  discoTery.  It  merely  trndertakes  to  allege  the 
grounds  of  suit,  and  to  develop  the  issues,  and,  manifestly, 
was  not  intended  to  obtain  evidence  to  prove  the  issues. 

The  first  exception  is,  in  general  language,  that  an  allega- 
tion of  complainant's  bill  of  complaint,  indicated,  ^'is  not 
sufficiently,  or  at  all,  answered,  denied,  or  admitted,  in  or 
by  said  answer." 

There  is  in  the  bill  no  demand  for  an  answer,  general  or 
specific,  upon  which  that  exception  can  rest.  The  bill  is 
not  framed  for  the  purpose  of  procuring  evidence,  but  is, 
evidently,  for  relief  merely.  I  shall  therefore  overrule  that 
exception,  and  leave  the  complainant  to  make  his  proof  in 
relation  to  the  facts  referred  to,  by  calling  the  parties  as 
witnesses,  if  he  so  desires,  or  by  other  documentary  evi- 
<lence,  and  to  obtain  evidence  by  proceeding  in  the  ordi- 
nary course.  One  of  the  defendants  is  a  corporation,  to  an 
answer  of  which,  exceptions  for  insufficiency,  as  we  have 
seen,  do  not  lie. 

The  other  exceptions,  although  some  of  them  refer  to 
matters  in  the  answer  which  are  alleged  to  be  impertinent, 
or  refer  to  particulars  in  which  the  answer  is  alleged  to  be 
ambiguous,  or  insufficient,  are  all,  really,  exceptions  for 
insufficiency.  There  is  no  such  term  as  "ambiguous"  known 
in  equity  practice,  with  relation  to  a  pleading,  except  in  so 
far  as  it  may  be  embraced  in  the  term  "insufficient."  An 
answer  may  be  insufficient  because  it  is  ambiguous. 

Another  averment  contained  in  these  exceptions  is,  that 
the  answer  is,  with  reference  to  certain  portions  of  the  bill, 
impertinent.  In  the  fourth  exception  a  certain  portion  of 
the  answer  is  alleged  to  be  impertinent,  indefinite,  and  am- 
biguous. The  only  point  to  that  exception  must  be,  that 
the  allegations  referred  to  are  impertinent.  The  rule  as 
to  impertinence  is  well  stated  by  Justice  Story,  in  Story's 
Equity  Pleadings,  section  267,  as  follows: 

"  However,  in  cases  of  mere  impertinence,  the  court  will 
not,  because  there  are  here  and  there  a  few  unnecessary 
words,  treat  them  as  impertinent;  for  the  rule  is  designed 
to  prevent  oppression,  and  is  not  to  be  so  construed  as  to 
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become  itself  oppressive.  Nor  will  the  court,  in  cases  of 
alleged  impertinence,  order  the  matter  alleged  to  be  imper- 
tinent to  be  struck  out,  unless  in  cases  where  the  imperti- 
nence is  very  fully  and  clearly  made  out;  for  if  it  is  erro- 
neously struck  out,  the  error  is  irremediable;  but  if  it  i& 
not  struck  out,  the  court  may  set  the  matter  right  in  point 
of  costs." 

In  a  note,  attention  is  called  to  the  language  of  Mr.  Vice 
Chancellor  Bruce,  in  the  case  of  Davis  v.  Cripps,  2  Younga 
&  Coll.,  New  Reports  443: 

"The  court,  in  cases  of  impertinence,  ought,  before  ex- 
punging the  matter  alleged  to  be  impertinent,  to  be  especial- 
ly clear  that  it  is  such  as  ought  to  be  struck  out  of  the 
record,  for  this  reason,  that  the  error  on  one  side  is  irreme- 
diable, on  the  other  not.  If  the  court  strikes  it  out  of  the 
record,  it  is  gone,  and  the  party  may  then  have  no  opportu- 
nity of  placing  it  there  again;  whereas,  if  it  is  left  on  the 
record,  and  is  prolix  or  oppressive,  the  court  at  the  hearing 
of  the  cause  has  power  to  set  the  matter  right  in  point  *of 
costs.  That  consideration  has  been  alluded  to  by  Lord 
Eld  on,  in  Parker  v.  Fairlie,  and  other  cases.  It  ought  to 
be  clear  to  demonstration  that  the  mattei'  complained  of  is  im- 
pertinent, before  that  which,  if  wrong,  is  irremediable,  is  done.'*^ 
See,  also,  Attorney  Gene^^al  v.  Richards,  6  Be  v.  44;  and 
Tucker  v.  Cheshire  B.  Co.,  1  Foster  38. 

lu  my  judgment,  none  of  the  matter  pointed  out  by  the 
exceptions  filed  in  this  case  is  so  clearly  impertinent  as  to 
justify  the  court  in  striking  it  out.  To  go  into  the  question 
of  striking  it  out,  might  require  me  to  pass  upon  the  merits 
of  the  case;  whereas,  unless  those  portions  of  the  answer 
referred  to  in  the  exceptions  are  clearly  impertinent,  they 
ought  not  to  be  stricken  out  until  the  final  hearing,  when 
the  whole  case  is  before  the  court,  and  they  can  be  dealt 
with  as  justice  and  the  rights  of  the  parties  may  demand. 
Whatever  may  be  the  decision  in  this  suit,  the  case  will  un- 
doubtedly go  to  the  supreme  court  of  the  United  States  on 
appeal;  and  if  I  should  be  of  opinion  that  these  portions  of 
the  answer  are  impertinent,  and  strike  them  out,  the  supreme 
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court  might  be  of  different  opinion;  and  yet,  if  stricken  out, 
the  supreme  court  woald  have  no  basis  upon  which  to  finally 
determine  the  question  and  render  the  proper  decree;  and 
it  might  be  necessary  to  affirm  an  erroneous  decision,  be- 
oause  a  part  of  the  defendant's  case  is  not  in  the  record. 

The  portions  of  the  answer  which,  it  is  most  earnestly 
insisted,  are  impertinent,  relate  to  the  different  steps  taken 
in  definitely  fixing  the  line  of  location  of  the  railroad.  I 
think  the  setting  out  of  those  steps  in  the  answer  is  eminently 
proper.  It  is  assumed  that  the  supreme  court,  by  its  de- 
cision in  the  Dunnemeyer  case,  has  established  the  law  in 
this  regard.  Undoubtedly  it  has  settled  the  law,  so  far  as 
this  court  is  concerned.  But  counsel  have  a  right  to  ask 
the  supreme  court  to  modify  or  amend  its  decision  in  that 
case,  or  to  consider  its  application  to  a  new  state  of  facts. 
They  have  a  right  to  submit  the  question  again  to  that  tri- 
bunal; and  if  these  portions  of  the  answer  be  stricken  out, 
there  will  be  no  basis  upon  which  to  bring  these  questions 
again  before  the  court.  Besides,  in  the  case  referred  to, 
only  the  case  there  presented  was  decided,  and  the  de- 
cision is  authoritative  only  to  the  extent  called  for  in  that 
case.  In  that  decision  it  is  held  that  the  line  of  the  road 
becomes  fixed  when  it  is  definitely  fixed  by  the  company, 
and  a  map  of  the  location  filed  in  the  office  of  the  secretary 
of  the  interior.  The  time  of  the  filing  of  such  map  was 
sufficient  for  the  purposes  of  that  case.  There  might  be 
found  to  be  a  difference  in  this  case.  That  is  to  say,  the 
filing  of  the  map  might  be  the  evidence,  and  the  only  evi- 
dence, that  the  secretary  of  the  interior  would  act  upon  in 
issuing  a  patent.  He  would  require  evidence  as  to  the 
time  when  the  line  of  the  road  was  definitely  fixed,  in  order 
to  justify  him  in  exercising  his  functions  of  issuing  a  patent. 
That  was  the  question  before  the  court  in  the  Dunnemeyer 
case,  and  it  is  a  very  different  question  from  the  question 
whether  or  not  some  other  person  has  the  prior  right.  The 
statute  in  no  provision  requires  that  a  map  of  a  definite 
location  shall  be  filed.  It  is  only  a  map  of  the  general 
location  that  the  statute  requires  to  be  filed  in  the  office  of 
the  secretary  of  the  interior;  and  upon  the  filing  of  that  map 
10 
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all  lands  lying  within  fifteen  miles  on  each  side  of  the  road 
are  reserved  from  sale,  which  is  a  distance  of  ten  miles 
wider  than  the  extent  of  the  lands  granted,  giving  an  oppor- 
tunity for  the  line  of  the  road  to  swing,  at  least,  five  miles 
from  the  line,  as  shown  in  the  map  of  general  location,  and 
still  have  ten  miles  within  which  to  fix  the  limits  of  the  grant. 

On  filing  the  map  of  general  location,  under  the  statute, 
the  lands  are  withdrawn  from  pre-emption,  or  from  oppor- 
tunities on  the  part  of  any  one  else,  to  acquire  rights  in 
them,  and  that  condition  of  things  remains  until  the  road  is 
definitely  located  and  built.  When  it  becomes  definitely 
located,  in  fact — and  it  is  certainly,  really,  definitely  located 
when  the  road  is  constructed  and  finished — the  railroad 
company  has  performed  all  its  duties,  and  its  right  to  the 
land  has  become  perfected,  I  should  suppose — at  least, 
counsel  may  well  so  argue — and  they  are  entitled  to  have 
the  question  determined  by  the  supreme  court,  as  well  as 
by  this  court.  Even  if  the  secretary  of  the  interior  can 
properly  refuse  to  act  upon  any  other  evidence  than  the 
filing  of  the  map,  definitely  fixing  the  location,  yet,  this  is 
but  a  rule  adopted  for  adminutiei^ny  the  affairs  of  his  office, 
and  the  railroad  company's  title  might  still  well  be  fixed  and 
indefeasible  before  the  filing  of  a  map  of  the  definite  loca- 
tion; and  that  map  might  only  furnish  final  and  conclusive 
evidence  upon  which  the  'patent  should  be  issued.  The 
right  to  the  land  may  be  perfect  before  the  patent  issues,  or 
would  be  issued,  the  patent  being  but  the  final  record  and 
indisputable  evidence  of  the  title.  The  allegations  of  the 
answer,  then,  as  to  the  time  when  the  location  was  made,  as 
well  as  when  the  plats  of  the  different  portions  of  the  loca- 
tion were  filed,  can  by  no  means,  in  my  judgment,  be 
stricken  out  as  impertinent.  I  think  those  are  matters  which 
should  be  left  in  the  answer,  and  open  to  proof,  for  consid- 
eration by  this  court,  and  by  the  supreme  court,  on  appeal. 
Even  if  I  should  deem  such  matter  impertinent,  the  supreme 
court  might  take  a  different  view,  and  the  parties  here  have 
the  right  to  have  that  question  passed  upon,  on  appeal. 

These  observations  especially  refer  to  the  exception  which 
was  most  elaborately  argued  and  most   strongly  insisted 


Dist.  Cal.]    LiEBMAN  V.  City  and  Co.  op  S.  F.  147 

1886.]  Points  decided. 

upon;  and  the  other  exceptions  are  of  similar  character.  It 
may  be  that  some  few  words,  which  are  excepted  to,  are  im- 
pertinent, bat  they  are  not  so  clearly  so,  or  of  sach  import- 
ance, as  to  justify  me  in  sustaining  the  exceptions. 

The  exceptions  are  therefore  overruled,  with  leave  granted 
to  complainant  to  file  a  replication  within  five  days. 


LiEBMAN  V.  City  and  County  of  San  Francisco. 

Circuit  Court,  District  op  California.. 
August  24,  1885. 

1.  FsDXBAL  CouBTB  FoiiLOw  Statb  Coubts  js  Oonbtbuing  Statk  Statutes 

unless  such  constraotioii  conflicts  with  or  impairs  the  efficiency  of  some 
principle  of  the  federal  constitntion  or  of  a  federal  statute,  or  a  rule  of 
commercial  or  general  law. 

2.  Ths  CoNBTBUonoN  07  i:he  "  MoNTGOMEBT  Atenue  Aot"  of  April  1,  1872,  of 

the  California  legislature,  by  the  state  supreme  court  in  Mulligan  y. 
Smith,  69  Cal.,  206,  approved  and  followed. 

3.  The  Petition  of  Pbopsbty  Ownebs  fob  Openino  Montoomeby  Ayemue  in 

San  Francisco,  proyided  for  in  the  California  statute  of  April  1,  1872, 
was  essential  to  the  validity  of  the  proceedings,  including  the  issue  of 
the  bonds  authorized  by  the  act,  and  the  sufficiency  of  the  petition  must 
be  affirmatiTely  shown  to  maintain  an  action  on  the  bonds,  unless  it  can 
be  conclusively  presumed  from  the  character  of  the  bonds  or  their 
recitals. 

4.  BEOITAXfi  TH  MUNIOIPAIi  BONDS  OF  COMPLIANCE  WTTH  THE  STATUTE  authoriz- 

ing their  issue,  estop  the  obligors  from  denying  such  compliance,  as 
against  bona^icie  purchasers  of  the  bonds,  for  value,  and  without  notice 
of  any  defect  in  the  proceedings. 

5.  Becitaus  in  MuNiciPAii  Bonds  Must  Cleablt  Impobt  Compliance  with 

the  statute  authorizing  them,  in  order  to  estop  the  obligors  from  show- 
ing that  they  were  issued  without  authority  of  law. 

6.  The  MoNTGOMEBY  Avenue  Bonds  Contain  no  Sufficient  Becitals  of  com- 

pliance with  the  statute  under  which  they  were  issued,  the  clause  relied 
upon  as  a  recital  being  a  mere  caption,  and,  at  most,  importing  only 
that:  "111  conformity  with  the  act,  the  treasurer  will  pay;"  that  is,  that 
he  will  pay  out  of  the  special  fund  provided  for  by  the  act. 

7.  A  City  is  not  Estopped  by  Becitals  in  Bonds  not  Issued  by  it,  nor  under 

its  authority,  but  by,  and  under  the  name  and  seal  of,  a  distinct  corpor- 
ation composed  of  officers  of  the  city,  but  acting  independently  of  it, 
created  by  a  special  statute  providing  for  the  opening  of  a  street  in  such 
city  and  deriving  its  powers  wholly  from  the  statute.  Hence,  the  dty 
and  county  of  San  Francisco  is  not  bound  by  the  recitals,  if  any,  con< 
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tained  in  the  *'  Montgomery  avenue  bonds  "  issaed  by  the  board  of  pab- 
lio  works,  under  the  authority  of  the  act  of  April  1,  1872. 

8.  The  Pabtt  AcruAiiLY  Lzablb  on  a  Bond  Must  Hayb  TTth  Day  in  court,  in 

person,  or  by  his  representative,  before  there  can  be  any  binding  judg- 
ment determing  its  validity  as  against  him  or  his  property. 

9.  A  Gmr  Cannot  be  Sued  on  Bonds  not  Issued  bt  It,  and  upon  which  the 

statute  authorizing  their  issue  declares  that  it  shall  not  be  liable,  merely 
for  the  purpose  of  establishing  their  validity,  so  as  to  obtain  a  mandamus 
to  compel  the  levy  of  the  tax  provided  by  the  statute  for  their  payment; 
as  where  a  special  statute  providing  for  the  opening  of  a  street  in  a 
city  created  a  board,  to  be  composed  of  certain  city  officer's  and  known 
as  the  board  of  public  works,  and  authorized  the  board  to  issue  bonds  to 
pay  for  the  lands  taken,  the  bonds  to  be  paid  out  of  a  special  tax  upon 
the  property  benefited  by  the  street,  and  declared  that  the  city  Bhould 
not  be  liable  on  the  bonds ' '  in  any  event  whatever,"  and  that  the  holders 
should  take  the  bonds  on  that  condition,  and  the  bonds  were  issaed 
accordingly. 

10.  The  Montoomery  Avenue  Bonds  abe  not  Bonds  of  the  Citt  and  Countt 

OF  San  Fbancisco,  and  the  municipality,  in  its  corporate  capacity,  does 
not  stand  in  any  such  relation  to  these  obligations,  as  renders  it  liable 
to  be  sued  upon  them  for  any  purpose. 

11.  QpENiNa  MoNTQOHEtfr  Avenue  not  a  Cobpobate  Act. — The  opening  of 
Montgomery  avenue,  and  dedicating  it  to  public  use,  under  the  statute, 
in  question,  is  not  a  corporate  act,  but,  an  act  directed  by  the  state, 
through  its  own  instrumentalities. 

12.  The  Boabd  of  Public  Wobes,  created  by  the  act,  is  a  board  created  by  the 

state,  to  perform  a  specific  service,  under  the  statute,  but  is  not  a  branch 
of  the  municipal  government. 

13.  Who  Not  City  Officebb. — Parties  performing  duties,  by  authority  of  a 
special  statute,  without  the  authority  of  a  municipal  corporation,  and 
not  acting  by  virtue  of  any  powers  conferred  on  the  corporation  by  its 
charter,  or  otherwise,  do  not  act  as  officers,  or  agents,  of  the  corporation; 
and  the  corporation,  not  being  the  principal,  their  acts,  so  performed, 
are  not  the  acts  of  the  corporation. 

Before  Field,  Circuit  Justice,  and  Sawyer,  Circuit  Judge. 

Mr.  D,  M.  Delmas,  Mr.  A,  L.  Rhodes,  and  Mr,  J,  P,  Hoge^ 
for  the  plaintiff. 

Messrs.  Garber,  Tliomton  &  Bishop,  for  the  defendant. 

Bj  the  Court,  Field,  Circuit  Justice.  This  is  an  action 
against  the  city  and  county  of  San  Francisco  to  compel  the 
payment  of  twenty  coupons  for  interest,  each  amounting  to 
thirty  dollars,  attached  to  certain  instruments  designated  in 
the  pleadings  as  "  Montgomery  avenue  bonds. "  The  plaintiff 
prays  for  judgment  that  the  coupons  are  valid  obligations  of 
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the  city  and  coanty;  that  there  is  dae  by  it  upon  each  of 
them  the  sum  of  thirty  dollars,  with  interest  from  the  date 
of  its  maturity  at  the  rate  of  seven  per  cent,  per  annum; 
that  the  city  and  county  pay  the  amount  thus  adjudged  due 
from  the  special  tax  to  be  annually  levied,  assessed  and  col- 
lected for  that  purpose,  pursuant  to  the  act  of  the  legisla- 
ture of  April  1,  1872;  and  that  the  plainti£f  recover  against 
it  for  the  costs  of  this  action. 

The  validity  of  the  bonds,  to  which  the  coupons  are 
attached,  and,  of  course,  the  validity  of  the  coupons  also, 
depends  upon  that  act,  and  the  compliance  in  their  issue 
with  its  requirements.  The  object  of  the  act  was  to  open 
and  establish  a  public  street  in  the  city  and  county  of  San 
Francisco,  to  be  called  Monigomery  avenue,  and  to  take 
private  lands  therefor.  It  described  a  strip  of  land  by 
metes  and  bounds,  and  declared  that  it  was  taken  and  dedi- 
cated for  such  street,  and  that  when  paid^or,  the  title  thereto 
should  vest  in  the  city  and  county  for  that  purpose,  as  the 
title  of  other  public  streets  was  vested.  It  provided  that 
the  value  of  the  property  taken,  the  damages  to  improve- 
ments thereon,  or  adjacent  thereto,  and  all  other  expenses 
incidental  to  the  proceeding,  should  be  considered  the  cost 
of  the  opening  of  the  avenue,  and  should  be  assessed  upon 
lands  within  a  described  district  in  proportion  to  the  bene- 
fits accruing  therefrom,  to  be  ascertained  by  aboard  of  pub- 
lic works  created  for  that  purpose.  That  board  was  to  con- 
sist of  the  mayor,  the  tax  collector  and  the  surveyor  of  the 
city  and  county  of  San  Francisco;  and,  whenever  the  owners 
of  a  majority  in  frontage  of  the  property,  which  was  to  bear 
the  burden  of  the  improvement,  as  they  were  named  in  the 
last  preceding  annual  assessment  roll  for  the  state,  city 
and  county  taxes,  should  petition  the  mayor  of  the  city  and 
county,  in  writing,  for  the  opening  of  the  avenue  according 
to  the  provisions  of  the  act,  the  board  was  to  proceed  to 
organize  by  the  election  of  a  president,  and  then  to  the  per- 
formance of  its  prescribed  duties.  It  was,  among  other 
things,  to  ascertain  and  report  the  cash  value  of  the  land 
taken;  and  the  damages  caused  to  the  property  along  the 
line  and  within  the  course  of  the  avenue;  also,  the  benefits 
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tained  in  the*'  Montgomery  ayenne  bonds  "  issaed  by  the  board  of  pub> 
lio  works,  under  the  authority  of  the  aot  of  April  1,  1872. 

8.  The  Pabtt  Actuaixt  Liable  on  ▲  Bond  Must  Hays  His  Day  in  court,  in 

person,  or  by  his  representative,  before  there  can  be  any  binding  judg- 
ment determing  its  Talidity  as  against  him  or  his  property. 

9.  A  Gmr  Cannot  be  Sued  on  Bonds  not  Issued  by  It,  and  upon  which  the 

statute  authorizing  their  issue  declares  that  it  shall  not  be  liable,  merely 
for  the  purpose  of  establishing  their  yalidity,  so  as  to  obtain  a  mandamus 
to  compel  the  levy  of  the  tax  provided  by  the  statute  for  their  payment; 
as  where  a  special  statute  providing  for  the  opening  of  a  street  in  a 
city  created  a  board,  to  be  composed  of  certain  city  officer's  and  known 
as  the  board  of  public  works,  and  authorized  the  board  to  issue  bonds  to 
pay  for  the  lands  taken,  the  bonds  to  be  paid  out  of  a  special  tax  upon 
the  property  benefited  by  the  street,  and  declared  that  the  city  should 
not  be  liable  on  the  bonds ' '  in  any  event  whatever,"  and  that  the  holders 
should  take  the  bonds  on  that  condition,  and  the  bonds  were  issued 
accordingly. 

10.  The  Montoohebt  Avenue  Bonds  abe  not  Bonds  of  the  Citt  and  County 

OF  San  Fbancibco,  and  the  municipality,  in  its  corporate  capacity,  does 
not  stand  in  any  such  relation  to  these  obligations,  as  renders  it  liable 
to  be  sued  upon  them  for  any  purpose. 

11.  QpENiNa  Montoome^y  Avenue  not  a  Cobpobate  Act. — The  opening  of 
Montgomery  avenue,  and  dedicating  it  to  public  use,  under  the  statute, 
in  question,  is  not  a  corporate  act,  but,  an  act  directed  by  the  state, 
through  its  own  instrumentalities. 

12.  The  Boabd  of  Public  Wobss,  created  by  the  act,  is  a  board  created  by  the 

state,  to  perform  a  specific  service,  under  the  statute,  but  is  not  a  branch 
of  the  municipal  government. 

13.  Who  Not  City  Officebs. — Parties  performing  duties,  by  authority  of  a 
special  statute,  without  the  authority  of  a  municipal  corporation,  and 
not  acting  by  virtue  of  any  powers  conferred  on  the  corporation  by  its 
charter,  or  otherwise,  do  not  act  as  officers,  or  agents,  of  the  corporation; 
and  the  corporation,  not  being  the  principal,  their  acts,  so  performed, 
are  not  the  acts  of  the  corporation. 

Before  Field,  Circuit  Jastice,  and  Sawyeb,  Circuit  Judge. 

Mr.  D,  M,  Delmas,  Mr.  A.  L,  Rhodes^  and  Mr.  J.  P.  Hoge, 
for  the  plaintiff. 

Messrs,  Garber,  Thornton  &  Bishop,  for  the  defendant. 

By  the  Court,  Field,  Circuit  Justice.  This  is  an  action 
against  the  city  and  county  of  San  Francisco  to  compel  the 
payment  of  twenty  coupons  for  interest,  each  amounting  to 
thirty  dollars,  attached  to  certain  instruments  designated  in 
the  pleadings  as  ''  Montgomery  avenue  bonds. "  The  plaintiff 
prays  for  judgment  that  the  coupons  are  valid  obligations  of 
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the  city  and  county;  that  there  is  due  by  it  npon  each  of 
them  the  sum  of  thirty  dollars,  with  interest  from  the  date 
of  its  maturity  at  the  rate  of  seven  per  cent,  per  annum; 
that  the  city  and  county  pay  the  amount  thus  adjudged  due 
from  the  special  tax  to  be  annually  levied,  assessed  and  col- 
lected for  that  purpose,  pursuant  to  the  act  of  the  legisla- 
ture of  April  1,  1872;  and  that  the  plaintiff  recover  against 
it  for  the  costs  of  this  action. 

The  validity  of  the  bonds,  to  which  the  coupons  are 
attached,  and,  of  course,  the  validity  of  the  coupons  also, 
depends  upon  that  act,  and  the  compliance  in  their  issue 
with  its  requirements.  The  object  of  the  act  was  to  open 
and  establish  a  public  street  in  the  city  and  county  of  San 
Francisco,  to  be  called  Montgomery  avenue,  and  to  take 
private  lands  therefor.  It  described  a  strip  of  land  by 
metes  and  bounds,  and  declared  that  it  was  taken  and  dedi- 
cated for  such  street,  and  that  when  paid^or,  the  title  thereto 
should  vest  in  the  city  and  county  for  that  purpose,  as  the 
title  of  other  public  streets  was  vested.  It  provided  that 
the  value  of  the  property  taken,  the  damages  to  improve- 
ments thereon,  or  adjacent  thereto,  and  all  other  expenses 
incidental  to  the  proceeding,  should  be  considered  the  cost 
of  the  opening  of  the  avenue,  and  should  be  assessed  upon 
lands  within  a  described  district  in  proportion  to  the  bene- 
fits accruing  therefrom,  to  be  ascertained  by  a  board  of  pub- 
lic works  created  for  that  purpose.  That  board  was  to  con- 
sist of  the  mayor,  the  tax  collector  and  the  surveyor  of  the 
city  and  county  of  San  Francisco;  and,  whenever  the  owners 
of  a  majority  in  frontage  of  the  property,  which  was  to  bear 
the  burden  of  the  improvement,  as  they  were  named  in  the 
last  preceding  annual  assessment  roil  for  the  state,  city 
and  coimty  taxes,  should  petition  the  mayor  of  the  city  and 
county,  in  writing,  for  the  opening  of  the  avenue  according 
to  the  provisions  of  the  act,  the  board  was  to  proceed  to 
organize  by  the  election  of  a  president,  and  then  to  the  per- 
formance of  its  prescribed  duties.  It  was,  among  other 
things,  to  ascertain  and  report  the  cash  value  of  the  land 
taken;  and  the  damages  caused  to  the  property  along  the 
line  and  within  the  course  of  the  avenue;  also,  the  benefits 
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accraing  from  its  opening  to  the  lots  within  the  prescribed 
district. 

The  report  was  to  remain  at  the  office  of  the  board  for 
thirty  days  for  the  inspection  of  parties  interested,  and 
notice  that  it  was  thus  open  for  inspection  was  to  be  pub* 
lished  for  twenty  days  in  two  daily  papers  in  the  city  and 
county.  Any  person  interested  who  was  aggrieved  by  the 
action  of  the  board,  as  shown  in  its  report,  might,  within  the 
thirty  days,  apply  by  petition  to  the  county  court,  setting 
forth  his  interest  in  the  proceedings,  and  his  objections 
thereto,  for  an  order  on  the  board  to  file  with  the  court  its 
report,  with  such  other  documents  or  data  as  might  be  per* 
tinent  thereto,  which  were  used  by  it  in  preparing  the  report. 
And  the  court  was  authorized  to  hear  the  petition,  and  the 
board  could  appear  in  response  to  it,  and  testimony  could 
be  taken  in  the  matter.  After  hearing  and  consideration, 
it  was  in  the  discretion  of  the  court  to  approve  and  confirm 
the  report,  or  to  refer  it  back  to  the  board,  with  directions 
to  alter  or  modify  it  in  specified  particulars.  From  the 
order  of  the  county  court,  an  appeal  could  be  taken  to  the 
supreme  court  of  the  state,  to  review  the  matters  com- 
plained of.  Upon  the  final  confirmation  of  the  report,  the 
board  was  required  to  prepare  and  issue  bonds  in  sums  of 
not  less  than  one  thousand  dollars  each,  for  the  amount 
necessary  to  pay  and  discharge  all  the  damages,  costs  and 
expenses  incurred.  The  bonds  were  to  be  known  and  desig- 
nated as  the  ^'Montgomery  avenue  bonds,"  and  made  payable 
in  thirty  years  from  their  date,  and  to  bear  interest  at  the 
rate  of  six  per  cent,  per  annum,  payable  semi-annually  at 
the  office  of  the  treasurer  of  the  city  and  county.  Coupons 
for  the  interest  were  to  be  attached  to  each  bond.  The 
bonds  were  to  be  signed  by  all  the  members  of  the  board, 
and  its  seal  was  to  be  affixed  to  each.  The  coupons  were  to 
be  signed  by  the  president. 

Any  person  to  whom  damages  for  lands  were  awarded, 
upon  tendering  to  the  board  a  satisfactory  deed  of  convey- 
ance of  the  property  to  the  city  and  county,  was  entitled  to 
have  bonds  issued  to  him  equal  to  the  amount  awarded. 
The  act  also  provided  for  the  assessment  and  levy  of  an  an- 
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niial  tax  upon  the  property  benefited,  for  the  payment  of 
interest  npon  the  bonds,  and  to  create  a  sinking  fund  for  the 
redemption  of  the  principal,  the  assessment  to  be  '*  adjasted 
and  distributed  according  to  the  enhanced  valnes  "  of  the 
respective  parcels  of  land,  as  fixed  in  the  final  report  of  the 
board. 

But  the  act  declared  that  the  city  and  county  of  San  Fran- 
cisco should  not,  in  any  event  whatever ,  be  liable  for  the  pay- 
meni  of  the  bonds,  nor  any  part  thereof,  and  that  any  person 
purchasing  them,  or  otherwise  becoming  the  owner  of  any  bond 
or  bonds,  accepted  the  same  upon  that  express  stipulation  and 
understanding. 

The  following  is  a  copy  of  one  of  the  bonds  and  coupons 
issued  under  the  act.  The  others  are  similar  in  form,  differ- 
ing from  each  other  only  in  their  number. 

State  op  Califobnm 

BOARD  OF  PUBLIC  WORKS. 

City  and  county  (Number  205)  San  Francisco. 
(Vignette.) 

$1,000  MONTGOMEBY  AvENUE  BOND.  $1,000. 

In  Conformity 

with  an  act  passed  by  the  people  of  the  state  of  California, 
represented  in  senate  and  assembly,  entitled  ''An  act  to  open 
and  establish  a  public  street  in  the  city  and  county  of  San 
Francisco  to  be  called  Montgomery  avenue  and  to  take  pri- 
vate lands  therefor,  approved  April  1, 1879,"  the  treasurer  of 
the  city  and  county  of  San  Francisco,  state  of  California, 
will  pay  at  his  office  in  said  city  and  county,  to  the  holder 
hereof,  one  thousand  dollars  in  United  States  gold  coin, 
with  interest  at  the  rate  of  six  per  cent,  per  annum,  payable 
semi-annually  in  like  gold  coin,  upon  surrender  of  the  cor- 
responding coupons,  and  that  the  principal  sum  is  redeem- 
able within  thirty  years  from  the  date  of  these  presents. 

It  being  understood  and  agreed  that  this  bond  may  be 
redeemed  by  said  treasurer  as  provided  in  said  above  men- 
tioned act  of  the  legislature  of  the  state  of  California. 


152  Lebbman  v.  City  and  Co.  of  S.  F.        [Cir.  Ct. 

Opinion  of  the  Court— Mr.  JoBtice  Field.  [Angnst, 

Id  witness  whereof  the  mayor,  the  tax  collector  and  city 

and  county  surveyor  of  said 
city  and  county  of  San  Fran- 
cisco, composing  a  board  of 
public  works,  have  respec- 
j  Seal  of  the  i  tively  signed  these  presents 

(   Board  of  public  works  j*  and  the  president  of  the  board 

of  public  works  has  signed 
the  annexed  coupons  as  of 
the  first  day  of  January, 
1873. 

WILLIAM  ALVORD, 
President  of  the  board  of  public  works  and  mayor  of  the 
city  and  county  of  San  Francisco. 

ALEXANDER  AUSTIN, 
Tax  collector  and  member  of  said  board  of  public  works. 

BICHARD  H.  STRETCH, 
City  and  county  surveyor  and  member  of  said  board  of  pub- 
lic works. 
130.  Board  of  Public  Works.  Coupon  No.  15. 

Montgomery  j  The  treasurer  of  the  city  and  county  of  San 
Av.  Bond.    >   Francisco  will  pay  bearer  at  his  office,  thirty 
M.  A.  B.    j    dollars,  six  months'  interest. 
On  bond, )  j  Due  1st  January, 

No.  205.   j  1  1881. 

WM.  ALVORD, 
President  of  board  of  public  works. 
From  this  brief  statement  of  the  act  of  April  1,  1872, 
three  things  distinctly  appear:  1st,  that  the  petition  of  the 
owners  of  a  majority  in  frontage  of  the  property  to  be 
charged  with  the  cost  of  the  improvement  was  essential  to 
the  validity  of  all  subsequent  proceedings  taken  for  the 
opening  of  the  avenue,  including,  of  course,  the  issue  of 
the  bonds;  2d,  that  in  no  event  could  the  city  and  county  be 
held  liable  on  the  bonds,  and  necessarily,  therefore,  not  on 
the  coupons  attached,  and  3d,  that  every  person  purchasing 
or  becoming  the  owner  of  any  bond  took  the  same  on  that 
express  stipulation  and  understanding. 
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The  act  in  question  was  before  the  supreme  court  of  the 
state,  and  the  subject  of  exhaustive  consideration  in  MuUi- 
gan  y.  Smith,  59  Cal.  206.  That  was  an  action  of  ejectment 
to  recover  land  claimed  by  the  plaintiff  under  a  deed  exe- 
cuted to  him  upon  a  sale  of  the  premises  for  the  non-pay- 
ment of  a  tax  levied  thereon  to  raise  a  fund  to  pay  the  inter- 
est on  the  bonds.  In  the  lower  coart,  evidence  was  intro- 
duced which  tended  to  show  that  the  petition  to  the  mayor, 
which  was  the  essential  initiatory  step  to  the  proceedings 
for  opening  the  avenue,  had  not  been  signed  by  the*  owners 
of  a  majority  in  frontage  of  the  property  to  be  charged,  as 
shown  by  the  names  on  the  assessment  roll  of  the  previous 
year;  and  the  court  found  that  sach  was  the  fact.  In  the 
supreme  court,  it  was  contended,  as  it  had  been  in  the  court 
below,  that  evidence  to  impeach  the  correctness  of  the  peti- 
tion in  this  respect  was  inadmissible;  and,  also,  that  as  the 
petition  was  sufficient  on  its  face,  and  had  been  accepted  by 
the  mayor  as  sufficient,  the  defendant  was  estopped  from 
questioning  its  validity,  or  the  validity  of  the  proceedings 
under  it;  and,  also,  that  such  estoppel  followed  from  the 
judgment  of  the  county  court  confirming  the  report  of  the 
board.  But  the  supreme  court  held  the  evidence  admissi- 
ble, and  that  the  defendant  was  not  estopped  from  showing 
the  insufficiency  of  the  petition,  either  by  the  action  of  the 
mayor  in  accepting  it,  or  the  judgment  of  the  county  court; 
that  whilst  it  might  be  true  that  the  mayoi:  was  called  upon 
in  the  first  instance  to  decide  upon  the  sufficiency  of  the 
petition,  there  was  nothing  in  the  statute  which  made  his 
determination  conclusive,  and  precluded  an  inquiry  into  its 
validity  whenever  the  proceedings  under  it  came  up  for 
judicial  consideration.  In  no  part  of  the  statute,  said  the 
court,  did  it  appear  that  provision  was  made  for  notice  to 
the  property  owners  of  the  proceedings  autliorized  to  be 
taken  before  the  mayor  or  by  the  board  or  in  the  county 
court.  Neither  the  mayor  nor  the  board  was  required  to 
give  notice  of  any  kind  until  the  board  had  completed  the 
report  of  its  work.  And  the  notice  then  required  was  one 
of  a  general  nature  by  publication,  and  was  only  that  the 
report  was  open  for  inspection.     Though  any  property  owner 
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aggrieved  by  the  aotion  or  determination  of  the  board,  as- 
shown  in  its  report,  oonld  have  made  his  objections  to  the 
oonntj  court,  they  could  not  extend  to  the  character  or 
sufficiency  of  the  petition.  '^  Nowhere  in  the  statute,''  said 
the  court,  '*  is  the  petition  made  part  of  the  report  or  of  th& 
data  or  documents  used  in  making  it.  Nor  is  it  anywhere 
required  that  the  board  or  the  mayor  shall  return  it  to  tha^ 
court  or  file  it  there  or  elsewhere.  The  court  had,  therefore, 
no  jurisdiction  of  the  petition;  no  power  to  adjudge  upoi^ 
its  execution,  and  it  could  not  assume  jurisdiction  of  it  or 
by  its  judgment  decide  upon  its  sufficiency  and  validity  so 
as  to  conclude  the  defendant."  These  conclusions  of  the 
court  were  concurred  in  by  all  its  members,  and  sustained 
in  separate  opinions  of  marked  ability  and  learning  by  three 
of  them.  All  agreed  that  evidence  to  show  the  defect  in 
the  petition,  in  not  being  signed  by  owners  of  a  majority  in 
frontage  of  the  property  to  be  charged,  was  admissible,  and 
that  the  defect  existing  invalidated  all  the  subsequent  pro- 
ceedings. ''When,  therefore,"  said  the  court,  "the  legis- 
lature prescribed  that  a  petition  from  the  owners  of  a 
majority  in  frontage  of  the  property  to  be  charged  with  the 
cost  of  the  improvement  was  necessary  to  set  the  machinery 
of  the  statute  in  motion,  no  step  could  be  taken  under  the 
provisions  of  the  statute  until  the  requisite  petition  was  pre- 
sented. It  was  the  first  authorized  movement  to  be  made  in 
the  opening  of  the.  avenue.  When  taken,  officers,  who  were  ta 
constitute  and  organize  a  board  of  public  works,  were 
authorized  to  organize.  Until  it  was  taken,  they  had  no 
such  authority.  They  could  not  legally  act  at  all;  or,  if  they 
acted,  their  proceedings  would  be  unauthorized  and  void. 
The  presentation  of  the  petition  required  by  the  statute,, 
was,  therefore,  essential.'' 

The  authorities,  cited  in  the  several  opinions,  show  thai 
similar  conclusions  have  been  reached  by  the  highest  courts 
of  other  states,  in  analogous  cases.  Indeed,  the  rule  ia 
fundamental,  that  where  private  property  is  to  be  taken  for 
a  public  improvement  upon  the  petition  of  a  majority  of 
those  who  are  to  bear  its  burden,  the  petition  of  such  a 
majority  must  be  made  before  proceedings  for  the  appro- 
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priation  of  the  property  can  be  had.  This  is  a  condition 
which  must  be  strictly  followed.  A  failure  to  comply  with 
it  will  vitiate  all  subsequent  proceedings.  No  one,  indeed, 
would  contend  that  proceedings  had,  in  such  cases,  without 
the  petition  of  any  of  the  owners,  would  be  valid;  and  a 
petition  of  a  less  number  of  the  owners  than  that  designated 
by  the  statute,  would  be  equally  inejSectual.  If  one  less 
than  the  required  number  may  be  omitted,  so  may  all.  Nor 
is  the  rule  at  all  afiEected  by  the  doctrine  that  in  a  certain 
class  of  cases,  evidence  of  such  compliance  is  conclusively 
found  in  the  action  of  officers  required  to  consider  and 
determine  that  fact.  That  doctrine,  as  we  shall  presently 
see,  only  applies  to  estop  the  obligors  of  a  bond,  and  can 
have  no  bearing  or  consideration  in  the  present  case,  where 
the  bonds,  to  which  the  coupons  in  controversy  are  attached, 
are  neither  in  form  nor  in  law  the  obligations  of  the  city 
and  county. 

The  construction  given  by  the  supreme  court  of  the  state, 
to  the  act  of  April  1,  1872,  if  not  absolutely  binding  upon 
the  judges  of  the  federal  courts  in  cases  arising  under  it,  is 
certainly  not  to  be  disregarded  and  rejected  except  for  the 
most  cogent  and  persuasive  reasons,  such  as  would  leave 
little  doubt  of  the  error  of  the  state  court.  Conflicts 
between  state  and  federal  tribunals,  in  the  interpretation  of 
state  statutes,  are  always  to  be  avoided  if  possible.  The 
federal  courts  will,  therefore,  follow  the  exposition  of  tbe 
state  courts,  unless  it  conflicts  with,  or  impairs  the  efficiency 
of  some  principle  of  the  federal  constitution,  or  of  a  feder- 
al statute,  or  a  rule  of  commercial  or  general  law.  In  this 
case,  there  is  no  such  conflict  or  impairment.  No  principle 
of  federal  law  is  invaded,  or  rule  of  commercial  or  general 
law  disregarded.  The  construction  given,  is  one  we  shoald 
unhesitatingly  adopt,  had  the  supreme  court,  the  legitimate 
expounder  of  state  statutes,  never  spoken  on  tbe  subject. 

There  was,  it  is  true,  an  intimation  by  one'of  the  judges, 
in  his  opinion  in  MiilXigan  v.  Smithy  that  in  an  action  upon  the 
bonds,  that  being  an  action  upon  contract,  a  different  rale 
might  exist,  and  that  an  estoppel  might  arise  against  the 
defendant.     It  was,  however,  only  an  intimation  to  mark  a 
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possible  distinction  in  the  proofs  required  in  the  two  forma 
of  action.  No  question  as  to  the  effect  of  the  bonds  as  evi- 
dence was  before  the  court.  And  it  is  plain  that  if,  to 
recover  in  the  ejectment^  it  was  essential  to  establish  the 
validity  of  the  proceedings  leading  to  the  levy  of  the  tax  to 
pay  the  interest  on  the  bonds,  it  must  be  essential  to  estab- 
lish the  validity  of  the  proceedings  leading  to  the  issue  of 
the  bonds  themselves,  and,  of  course,  the  sufficiency  of  the 
petition  upon  which  the  proceedings  were  founded,  unless 
such  sufficiency  is,  from  the  character  of  the  instruments, 
and  the  recitals  in  them,  to  be  conclusively  presumed.  In 
the  ejectment  case,  a  comparison  of  the  petition  with  the 
assessment  roll  of  the  previous  year  disclosed  the  fact  that 
a  number  less  than  the  majority  of  the  owners  in  frontage, 
as  shown  by  the  names  on  the  assessment  roll,  appeared  on 
the  petition.  The  subsequent  proceedings  were,  therefore, 
from  this  defect,  wholly  unauthorized.  The  essential  initia- 
tive to  them  had  never  been  taken. 

The  question  here  is,  whether,  assuming  that  an  action 
will  lie  against  the  city  and  county  on  the  coupons,  will  the 
sufficiency  of  the  petition  be  presumed;  or  what  will  amount 
to  the  same  thing,  will  the  defendant  be  estopped  from  de- 
nying its  sufficiency,  so  as  to  allow  the  admission  in  evi- 
dence of  the  coupons,  without  other  proof  than  the  produc- 
tion of  the  bonds  to  which  they  were  attached. 

There  are  numerous  cases  where  municipal  bonds  have 
been  authorized  by  statute,  upon  a  vote  of  a  majority  of  the 
citizens  of  a  city,  county,  town,  or  other  locality,  and  officers 
designated  to  ascertain  and  report  as  to  the  vote  taken,  and 
issue  the  bonds.  When,  in  such  cases,  the  bonds  refer  to 
the  statute,  and  recite  a  compliance  with  its  provisions,  and 
have  passed,  for  a  valid  consideration,  into  the  hands  of 
bona  fide  purchasers,  without  notice  of  any  defect  in  the 
proceedings,  the  obligors  have  been  held  to  be  estopped 
from  denying  the  correctness  of  the  recitals.  The  doctrine 
on  this  subject  is  well  stated  by  the  supreme  court  of  the 
United  States  in  the  recent  case  of  Pana  v.  Bowler,  107  U. 
S.  539.  ''This  court,"  is  the  language  used,  ''has  again 
and  again  decided  that  if  a  municipal  body  has  lawful  power 
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to  issue  boods,  or  other  negotiable  securities,  dependent 
only  upon  the  adoption  of  certain  preliminary  proceedings, 
such  as  a  popular  election  of  the  constitutent  body,  the  holder 
in  good  faith  has  the  right  to  assume  that  such  preliminary 
proceedings  have  taken  place,  if  the  fact  be  certified  on  the- 
face  of  the  bonds  by  the  authorities  whose  primary  duty  it  i& 
to  ascertain  it." 

This  doctrine  is  not  accepted  in  many  of  the  state  courts, 
and  has  in  some  instances  met  with  earnest  dissent  from 
judges  of  the  supreme  court.  It  must,  however,  be  con- 
ceded that  it  is  the  settled  doctrine  of  that  court;  but  to  its 
application  the  recitals  must  clearly  import  a  compliance 
with  the  statute  under  which  the  bonds  were  issued.  If 
fairly  construed  they  are  consistent  with  any  other  inter- 
pretation, they  will  not  estop  the  municipal  corporation,  in 
whosename  they  are  made,  from  showing  that  they  were  issued 
without  authority  of  law:  (School  District  v.  Stone,  106 
TJ.  8.  186;  Supervisors  of  Carroll  County  v.  Smith,  111  U.  S. 
556.)  And  the  recitals  when  full  will  estop  only  the  obligors 
of  the  bonds;  they  cannot  estop  others  who  are  not  parties  to 
them;  they  cannot  affect  strangers  to  the  transaction.  In 
both  particulars  the  alleged  recitals  in  the  avenue  bonds, 
are  inoperative  to  create  any  estoppel  against  the  city  and 
county.  There  is  no  statement  of  any  fact  in  the  clause 
called  a  recital.  The  clause  is  a  mere  caption  to  an  order 
or  promise  of  the  board  of  public  works  that  the  treasurer 
of  the  city  and  county  of  San  Francisco  will  pay  to  the 
holder  the  sum  of  one  thousand  dollars.  '^  In  conformity 
with  the  act,"  the  title  of  which  is  given,  says  the  instru- 
ment, ^'the  treasurer  will  pay."  Bead  in  connection  with 
what  follows,  it  imports  that  the  treasurer  will  pay  the 
amount  designated  in  accordance  with  the  act,  that  is,  out 
of  the  fund  to  be  provided  by  it,  and  that  the  holder  can  look  to 
no  other  source  of  payment.  There  is  nothing  in  the  clause 
which  would  reach  the  petition  and  import  that  it  had  con- 
formed to  the  requirements  of  the  statute.  But  the  fact 
which  disposes  of  this  question  of  recitals  and  any  alleged 
effect  attributed  to  them  in  the  present  case,  is  that  the  so- 
called  bonds,  to  which  the  coupons  in  controversy  were  at- 


158  LiEBMAN  V.  Cm  AKD  Co.  OP  B.  F.        [Cir.  Ct. 

Opinion  of  the  Coart— Mr.  JuBtioe  Field.  [Aogiufc, 

iacbed,  are  not  obligations  of  the  city  and  ooantj.  They 
are  not  executed  by  it,  or  under  its  seal^  or  by  its  agents  or 
officers,  but  by  certain  parties  constituting  the  board  of  pub- 
licSworks.  The  fact  that  certain  officers  of  the  city  and 
county  are  made  members  of  the  board  to  appraise  the  prop- 
erty taken,  and  the  injuries  and  benefits  caused  by  the  open- 
ing of  the  ayenue,  and  to  issue  the  bonds,  does  not  consti- 
tute them  agents  of  the  city  and  county  and  render  their 
work  as  such  board  or  the  bonds  issued  by  them,  the  work 
or  the  bonds  of  the  city  and  county;  no  more  than  if  they 
were  constituted  a  board  to  establish  an  university,  and  pre- 
scribe the  studies  to  be  pursued  in  it,  would  make  them 
the  agents  of  the  municipality  for  that  purpose.  Agents  can 
only  exercise  the  powers  of  their  principals;  they  cannot 
lawfully  exceed  them.  Here  the  city  and  county  as  a  muni- 
cipality is  not  authorized  to  open  the  avenue,  to  appraise 
the  value  of  the  property  taken,  or  the  amount  of  injuries 
received  by  or  benefits  conferred  upon  the  owners  of  prop- 
erty along  the  line  of  the  avenue,  or  to  sign  and  issue  its  bonds 
to  the  parties  injured.  In  all  these  matters  the  board  acts 
independently  of  the  municipality.  It  is  made  the  agent  of 
the  state  to  carry  out  a  public  improvement  directed  by  its 
statute,  and  not  the  agent  of  the  city  and  county.  This 
branch  of  the  case  is  more  fully  considered  by  my  associate, 
and  I  concur  in  his  views. 

The  foundation  upon  which  the  doctrine  of  estoppel  from 
recitals  in  municipal  bonds  rests,  is  that  the  officers  signing 
the  bonds  and  inserting  the  recitals,  are  agents  of  the 
municipality,  and  authorized  to  bind  it  by  their  acts  and 
representations.  The  principle,  which  gives  rise  to  the  es- 
toppel, as  well  stated  by  the  defendant's  counsel,  is  that  it 
would  be  inequitable  to  permit  a  municipal  corporation  to 
take  advantage  of  the  falsity  of  solemn  declarations  of  such 
agents  within  the  scope  of  their  authority.  But  if  the 
officers  making  the  recitals  are  not  such  agents,  there  is  no 
room  for  the  doctrine  of  estoppel.  Their  recitals,  on  no 
conceivable  principle,  can  in  such  cases  bind  the  corpora- 
tion. 

It  follows  that  if  any  action  can  be  maintained  upon  the 
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«oapoDS  against  any  defendant^  the  validity  of  the  proceed- 
ings, npon  which  the  bonds  were  issned,  must  be  estab- 
lished by  affirmatiye  proof  of  the  sn£5ciency  of  the  petition, 
which  was  the  essential  initiative  to  them.  Bat  the  ques- 
tion is  not  before  ns,  whether  an  action  can  be  maintained 
jfcgainst  any  other  party;  it  is  enongh  that  we  are  of  opinion 
that  the  present  action  cannot  be  maintained  against  the  city 
sud  county  of  San  Francisco.  The  plaintiff  asks  for  judg- 
ment that  the  coupons  are  valid  obligations  of  the  city  and 
<county;  that  there  is  due,  by  the  city  and  county,  upon  each 
of  the  coupons,  thirty  dollars,  with  interest;  that  the  city 
and  county  pay  the  amount  thus  adjudged  due,  out  of  the 
special  tax  to  be  levied  under  the  act,  and  that  the  plaintiff 
recover  his  costs  of  the  action.  Such  judgment  could  not 
be  rendered  upon  the  facts  stated  in  the  complaint.  The 
statute  to  which  the  complaint  refers,  and  upon  which, 
alone,  the  judgment  is  sought,  declares,  in  express  terms, 
''that  the  city  and  county  shall  not,  in  any  event  whatever, 
be  liable  for  the  payment  of  the  bonds  nor  any  part  thereof," 
and  **  that  any  person  purchasing  said  bonds,  or  otherwise 
becoming  the  owner  of  any  bond  or  bonds,  accepts  the  same 
on  that  express  stipulation  and  understanding." 

*A8  already  stated,  the  so-called  bonds,  which,  in  fact, 
are  only  orders  or  promises  •f  the  board  of  public  works 
that  the  treasurer  will  pay  to  the  holder  the  amounts  desig- 
nated, cannot  be  the  foundation  of  any  liability  of  the  city  and 
county;  and  that  such  liability  is  sought  to  be  charged,  ap- 
pears from  the  prayer  for  judgment,  although  the  dis- 
'Charge  of  that  liability  is  to  be  had  out  of  f  ands  to  be  raised 
by  the  special  tax  for  which  the  act  provided. 

The  asserted  ground  of  the  action  is,  that  it  is  essential  to 
•establish  the  validity  of  the  bonds,  as  a  preliminary  to  an  ap- 
plication for  a  mandamus  to  levy  the  special  tax.  Counsel 
assume  that  the  validity  of  the  bonds  issued  by  one  party 
can  be  determined  in  an  action  against  another  in  no  way 
named  in  them,  nor  liable  for  their  payment.  We  do  not  so 
understand  the  law.  We  have  not  met  with  any  adjudged 
case  to  that  purport.  On  the  contrary,  we  have  always  sap- 
posed  that  the  party  actually  liable  on  a  bond,  must  have 
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his  day  in  court,  in  person,  or  by  his  representative,  before^ 
a  judgment  determining  its  validity  as  against  him  or  his 
estate,  could  be  regarded  as  having  any  binding  force. 
Such  liability  cannot  be  vicariously  imputed  to  him,  or 
charged  upon  his  estate.  If  the  action  be  to  charge  particu- 
lar property,  of  which  there  is  no  representative,  there  is  a 
defect  in  the  law  which  the  legislature,  and  not  the  courts, 
must  supply. 

It  is  true  that  in  the  enforcement  of  bonds  of  municipal 
bodies,  which  are  to  be  paid  from  funds  raised  by  taxation, 
general  or  special,  the  validity  of  the  bonds  must  first  be 
established  by  the  judgment  of  the  court,  that  is,  the  de- 
mand against  the  municipality  on  the  bonds  must  be  first 
carried  into  judgment;  then  a  mandamtia  will  issue,  which 
is  in  the  nature  of  an  execution.  It  is  the  executory  pro- 
cess for  the  enforcement  of  the  judgment  recovered.  It  can 
only  issue  to  command  the  corporation  against  which  the 
judgment  is  rendered,  or  its  representatives  or  offi<$ers,  to 
levy  the  tax  prayed,  just  as  an  execution  on  an  ordinary 
money  judgment  can  only  be  issued  against  the  property  of 
the  judgment  debtor.  Whether,  when  the  judgment  against 
the  municipality  is  rendered,  the  writ  is  to  direct  a  general 
or  a  special  tax  upon  all  or  a  portion  of  the  property  within 
its  limits  or  only  upon  a  partteular  class  of  property,  real  or 
personal,  will  depend  upon  the  directness  of  the  statute 
providing  for  the  payment  of  the  indebtedness  created. 
The  judgment,  however,  must,  in  all  cases,  be  against  the 
corporation  to  which,  or  to  whose  representatives  or  officers, 
the  writ  is  directed.  It  is  the  liability  of  the  corporation 
established  by  the  judgment  which  is  to  be  discharged  by 
the  levy  of  the  tax  prayed,  and  not  the  liability  of  any  other 
body. 

The  several  cases  cited  by  counsel  in  support  of  their 
contention  in  no  respect  militate  against  these  views,  but, 
on  the  contrary,  illustrate  and  confirm  them.  In  all  of  them 
the  bonds  were  issued  in  the  name,  or  were  in  law  the  ob- 
ligations, of  the  municipality  against  which  the  judgment 
was  prayed,  though  in  some  of  them  the  funds  for  the  pay- 
ment of  the  judgment  were  to  be  collected  by  a  special  tax 
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upon  the  property  of  a  particular  district.  It  would  serve 
no  useful  purpose  to  comment  at  length  upon  the  cases  in 
yerification  of  this  statement.  Every  one  who  may  take  an 
interest  in  the  subject  will  find,  upon  examination  of  them, 
its  correctness  sustained. 

One  of  the  counsel  of  the  plaintiff  indulges  in  his  brief  in 
some  strictures  upon  the  action  of  the  city  and  county  of 
San  Francisco,  with  respect  to  these  bonds,  characterizing 
it  as  "  dishonest  and  dishonorable  repudiation."  The  accu- 
sation falls  harmless  in  the  face  of  the  statute  under  which 
the  bonds  were  issued,  declaring  that  the  city  and  county 
"  3JiaU,  not,  in  any  event  whatever,  be  liable  for  the  payment  of 
the  bonds f  nor  any  part  thereof,''  and  **  that  any  person  pur- 
chasing said  bonds,  or  otherwise  becoming  the  owner  of 
any  bond  or  bonds,  accepts  the  same  upon  this  express  stip- 
vlaiion  and  understanding,''  Nor  can  the  legislators  of  the 
city  and  county  be  subjected  to  any  just  imputation  of  a 
want  of  regard  to  the  honor  and  credit  of  the  municipality 
in  refusing  to  order  the  levy  of  a  tax  to  pay  the  interest  on 
the  bonds,  so  long  as  the  judgment  of  the  highest  tribunal 
of  the  state,  the  constitutional  expounder  of  its  laws,  remains 
unreversed,  declaring  that  the  proceedings  on  which  the 
bonds  were  issued,  were  taken  in  disregard  of  the  condi- 
tions imposed  by  the  legislature,  and,  therefore,  were  abso- 
lutely null  and  void.  If  property  of  citizens  has  been  taken 
and  is  retained  for  an  avenue  of  the  city  without  compensa- 
tion upon  proceedings  not  warranted  by  law,  some  other 
remedy  must  be  sought  by  the  parties  injured  than  such  as 
consists  in  affirming  the  validity  of  those  proceedings  in 
face  of  the  judgment  of  that  tribunal. 

It  follows  from  the  views  expressed  that  no  recovery  can 
be  had  upon  the  facts  disclosed  in  the  complaint;  and  the 
motion  of  the  defendant  to  exclude  all  evidence  in  support 
of  its  allegations,  must  be  granted;  and  it  is  so  ordered. 

Sawyer,   Circuit  Judge,  concurring.     This  case  having 
been  regularly  called  for  trial,  the  plaintiff  offered  in  evi- 
dence the  bonds  and  coupons  set  out  in  the  complaint,  to 
the  introduction  of  which  the  defendant  objected,  on  the 
11 
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groand  that  the  complaint  does  not  state  a  case  safficient  to 
justify  the  introduction  of  any  evidence  whatever;  or,  in 
other  words,  that  the  facts  stated  in  the  complaint  do  not 
make  a  case  which  entitles  the  complainant  to  any  judgment 
or  relief  against  the  defendant,  or  upon  which  the  defendant 
is  in  any  respect  liable  to  be  sued.  The  counsel  of  both 
parties  treated  the  objection  as,  in  effect,  a  demurrer  to  the 
complaint,  on  the  ground  that  the  facts  set  out,  taken  as 
true,  do  not  constitute  a  cause  of  action,  and  they  argued 
the  question  very  elaborately  on  that  hypothesis. 

The  first  question  that  meets  us  at  the  threshold  of  the 
discussion,  is,  whether  the  defendant — the  municipal  cor- 
poration, the  city  and  county  of  San  Francisco — is,  in  any 
sense,  the  obligor  on  the  bonds,  or  whatever  the  instru- 
ments in  suit  may  be  properly  termed;  or  whether  it  is  in 
any  way  a  party  to  the  transaction  out  of  which  these  in- 
struments arose,  in  such  sense  as  to  cast  any  liability  or 
duty  upon  the  municipality  in  its  corporate  capacity. 

In  my  judgment,  the  instruments  sued  on  are  not  bonds 
of  the  city  and  county  of  San  Francisco,  and  the  city  and 
county  of  San  Francisco,  in  its  corporate  capacity,  does 
not  stand  in  any  such  relation  to  these  obligations,  as  ren- 
ders the  corporation  liable  to  be  sued  upon  them  for  any 
purpose. 

The  act  under  which  the  instruments  sued  on  purport  to 
have  been  issued,  is  not  an  amendment  of  the  city  charter, 
and  it  does  not  purport  to  enlarge  the  powers  or  duties  of 
the  corporation,  or  of  its  officers,  in  their  capacity  as  offi- 
cers or  agents  of  the  corporation.  It  does  not  confer  any 
authority  whatever  upon  the  corporation  to  do  any  act,  in 
its  corporate  capacity,  or  impose  any  duty  or  obligation 
upon  the  municipality  relating  to  the  opening  and  dedica- 
tion to  public  use  of  Montgomery  avenue.  The  corporation 
is  not  authorized  to  do  the  acts  necessary  to  the  opening 
and  dedication  of  the  street  to  the  public  use  contemplated 
by  the  act,  or  required  to  see  that  the  cost  of  the  work, 
upon  completion,  shall  be  collected  or  paid;  in  short,  the 
corporation,  as  such,  is  neither  required  nor  authorized  to 
perform  any  act  in  relation  to  the  opening  and  dedication  of 
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the  ayenue,  or  in  relation  to  payment  therefor,  when  accom- 
plished. Clearly^  it  seems  to  me,  the  state  has  undertaken 
to  do  this  work  through  the  instrumentalities  chosen  by 
itself,  of  which  instrumentalities  the  corporation  called  thd 
city  and  coanty  of  San  Francisco  is  not  one.  Some  of  the 
officers  of  the  city,  it  is  true,  are  designated  as  instrumen- 
talities for  carrying  out  the  scheme  provided  for,  but  in 
carrying  it  out  they  do  not  act  by  virtue  of  any  authority 
derived  under  the  charter  of  the  corporation,  or  any  act 
amendatory  of  the  charter,  or  enlarging  its  powers,  or  under 
the  authority  of  the  corporation,  but  they  act  solely  by 
authority  of  the  act  in  question,  independently  of  any  act  of 
the  corporation,  their  designation  by  their  official  titles  be- 
ing only  descriptio  personarum  to  indicate  the  particular 
parties  chosen  for  the  work. 

The  act  described  a  specific  tract  of  territory,  within 
the  city  and  county  of  San  Francisco,  by  metes  and  bounds, 
and  then  declares  that ''it  is  hereby  taken  and  dedicated 
for  an  open  and  public  street,  and  when  paid  for  as  herein" 
after  provided,  the  title  thereto  shall  vest  in  the  said  city 
and  county  for  such  purposes  forever,  as  the  title  of  other 
public  streets,  in  said  city  and  county,  now  is  vested," 
This,  with  a  provision  for  subsequent  improvement  and 
care,  is  the  only  one  in  the  whole  act  in  which  the  city  and 
county,  in  its  corporate  capacity,  is  brought  into  any  rela- 
tions with  the  improvement  contemplated;  and  this  relation 
only  commences  after  the  work  of  dedication  is  fully  com- 
pleted, and  paid  for,  by  the  agencies  and  in  the  manner 
appointed  by  the  act.  The  expenses  of  dedication  to  public 
use,  and  opening  the  avenue,  are  to  be  paid  for  by  assess- 
ments on  a  district  of  land,  specifically  described  and  des- 
ignated by  the  act  as  benefited  by  the  improvement.  The 
board  of  public  works  provided  for  is  not  a  board  of  public 
works  of  the  city  and  county  of  San  Francisco,  with  powers 
derived  under  the  charter  of  the  city,  or  any  act  enlarging 
those  powers,  or  acting  by  authority  of  the  corporation  or 
its  charter.  It  is  not  one  of  the  branches  of  the  municipal 
government. 

This  board  is  a  special  board  of  public  works,  created  by 
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the  statute,  without  any  reference  to  the  powers  and  duties 
of  the  corporation,  to  carry  out  this  particular  improve- 
ment,  undertaken  by  the  state,  without  reference  to  or  any  ac- 
tion of  the  corporation,  and  without  consulting  its  pleasure. 
It  is,  it  is  true,  composed  of  three  persons,  who  are  also 
officers  of  the  corporation,  and  their  official  name  is  used 
to  designate  the  individuals  who  are  to  constitute  the  board. 
But  their  individual  names  might  just  as  well  have  been 
nsed,  or  any  other  three  persons,  having  no  connection  with 
the  corporate  government,  might  have  been  appointed  to 
perform  precisely  the  same  acts;  and  had  this  been  done, 
there  would  be  just  as  good  ground  for  considering  them 
agents  of  the  corporation,  and  not  instrumentalities  em- 
ployed by  the  state  itself  to  carry  out  its  purposes,  as  there 
is,  now,  to  consider  the  board  as  aa  agent  of  the  munici- 
pality, and  not  as  an  instrumentality  of  the  state.  Doubt- 
less, the  legislature  might  have  enlarged  the  powers  of  the 
corporation,  or  conferred  the  authority,  or  imposed  the 
duty,  upon  it,  to  perform  the  contemplated  work,  but  it  did 
not  see  fit  to  do  so.  *•  The  mayor,  tax  collector  and  city 
and  county  surveyor,"  of  the  city  and  county  of  San  Fran- 
cisco— that  is  to  say,  the  persons  who  for  the, time  being 
fill  those  offices — are  *'  created  a  board  of  public  works, 
within  the  meaning  and  intent  of  this  act,  and  as  such  board 
are  hereby  authorized,  empowered  and  directed  to  perform 
all  and  singular  the  duties  herein  enjoined  upon  the  board 
of  public  works,  as  herein  provided."  A  salary  of  two 
thousand  dollars  per  annum  is  allowed  to  each  for  his  ser- 
vices in  such  board,  payable  out  of  the  "Montgomery 
avenue  fund,"  to  be  assessed  upon  the  property  benefited, 
as  a  part  of  the  expenses  of  the  opening  of  the  avenue. 
Section  25  provides  that,  ''  the  board  of  public  works  shall 
provide  itself  with  an  official  seal,  which  shall  be  used  to 
verify  such  acts  of  the  board  as  are  herein  described  to  be 
done,  under  the  seal  of  the  board;"  thus,  apparently,  mak- 
ing it  an  independent  corporation,  or  quasi  corporation,  for 
the  purposes  of  the  act. 

Section  8   requires   the    board,    at   the  proper  stage  of 
proceedings,  to  prepare  and  issue  bonds  for  an  amount  in 
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the  aggregate  ''necessary  to  pay  and  discharge  all  said 
damages,  costs  and  expenses."  *'  Said  bonds  shall  be  known 
and  designated  as  'Montgomery  avenue  bonds/  and  the 
bonds  shall  be  signed  by  all  the  members  '  of  the  board, ' 
and  the  seal  thereof  shall  be  affixed  to  each  bond."  There 
is  nothing  to  authorize  the  issue  of  bonds  by  or  in  the 
name  of  the  municipal  corporation.  They  are  to  be  issued 
by  the  board  specially  created  for  the  purpose,  under  its 
own  seal,  provided  for  by  the  act,  and  not  under  the  seal  of 
the  municipal  corporation,  and  not  signed  by  the  mayor  as 
mayor  or  agent  of  the  city.  Under  section  11,  a  fund  suffi- 
cient for  the  purpose  for  payment  of  coupons  and  redemp- 
tion of  the  bonds  is  to  be  levied,  assessed  and  collected. 
*'  in  the  same  manner  as  other  taxes  in  said  city  and  county 
are  levied,  assessed  and  collected  upon  lands  within  the  dis- 
trict supposed  and  determined  by  the  act  itself,  to  be  bene- 
fited." Thas,  the  same  machinery  and  instrumentalities 
used  for  collecting  oilier  state,  as  well  as  city,  taxes,  are 
adopted  for  assessing  and  collecting  the  special  tax  provided 
for  the  purposes  of  the  act.  The  moneys  so  collected  are 
to  be  paid,  not  into  the  treasury  of  the  city  and  county,  as  a 
part  of  its  corporate  funds,  but  to  the  treasurer  of  the  city 
and  county  personally  designated  for  the  purpose,  and  is 
"to  constitute  the  Montgomery  avenue  fund,"  "to  be  paid 
out  by  said  treasurer  only  in  payment  of  the  coupons  attached 
to  said  bonds,  ^^  *  *  and  "in  redeeming  the  bonds 
issued  in  pursuance  of  the  provisions  of  this  act" 

The  fund  thus  provided  is  set  apart  for  this  specific  pur- 
pose, having  no  connection  with  the  funds  of  the  municipal- 
ity, under  the  sole  charge  and  management  of  the  board  of 
public  works,  and  the  person  who  happens,  for  the  time 
being,  to  be  treasurer.  The  municipal  corporation,  as  such, 
has  no  power  or  authority  over  it — nothing  whatever  to  do 
with  it.  Nor  has  the  board  of  supervisors,  the  legislative 
and  governing  body  of  the  corporation.  It  is  under  the  ex- 
clusive authority  and  control  of  the  agents  of  the  state, 
especially  designated  by  the  act,  to  carry  out  the  will  and 
purpose  of  the  state,  as  manifested  by  the  act. 

As  if  not  enough  to  declare  its  purpose  to  make  the  im- 
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proyement,  to  designate  its  own  instrnmentalities,  and  point 
out  the  mode  of  executing  its  will,  leaving  nothing  to  be 
done  on  the  part  of  the  corporation,  or  of  its  legislative  and 
governing  body,  and  to  carefully  avoid  bringing  the  corpo- 
ration or  its  legislative  body  into  any  relations  whatever 
with  the  work;  and  as  if  to  out  off  all  possibility  of  doubt 
upon  the  subject,  it  was  expressly  provided  in  the  last  sec- 
tion, but  one,  of  the  act,  ''that  the  city  and  county  of  San 
Francisco  shall  not  in  any  event  whatever,  be  liable  for  the  pay- 
ment of  the  bonds,  nor  any  part  thereof,  provided  to  be  issued 
under  this  act;  and  any  person  purchasing  said  bonds,  or 
otherwise  becoming  the  owner  of  any  bond  or  bonds,  accepts 
the  same  upon  thai  eapress  stipulation  and  understanding.'* 
Thus  the  statute  in  no  provision,  authorizes  the  city  and 
county  of  San  Francisco,  in  its  corporate  capacity,  or  by 
the  board  of  supervisors,  its  legislative  and  controlling  body, 
or  otherwise,  to  do  anything  in  the  matter  of  opening  and 
dedicating  to  public  use,  Montgomery  avenue,  or  to  med- 
dle with  the  funds  provided  for  the  purpose,  or  to  assume 
any  obligation  or  responsibility  in  the  matter.  The  act 
imposes  no  obligation  or  duty  upon  the  corporation  or 
upon  its  controlling  body,  nor  does  it  even  confer  any 
power  to  act,  in  any  manner,  in  regard  to  the  work  of  open- 
ing Montgomery  avenue,  while,  on  the  contrary,  it  expressly 
provides  that  it  "  shall  not,  in  any  event  whatever,  be  liable  for 
the  payment  of  the  bonds,  nor  any  part  thereof,  provided  to  be 
issued  under  this  act,'* 

The  act  does  not  authorize  the  issue  of  any  bonds  of  the 
corporation,  and  the  board  of  public  works  must  have  so 
understood  the  statute,  for  it  did  not,  in  fact,  issue  any 
such  bonds.  The  instruments,  set  out  in  the  complaint, 
neither  in  substance,  in  form  nor  in  law,  can  be  regarded  as 
bonds  of  the  city  and  county  of  San  Francisco.  They  do 
not  purport,  upon  their  face,  to  be  such,  and  there  was  no 
authority  in  the  board  to  make  them  such.  The  only  pro- 
visions in  the  whole  act  which  bring  the  municipal  corpora- 
tion, in  its  corporate  •capacity,  into  any  relations  with  the 
opening  of  the  avenue,  are  the  provisions  in  sections  1  and 
16,  relating  to  its  disposition,  after  the  work  is  both  done 
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and  paid  for,  as  provided  in  the  act — after  the  will  of  the 
state  has  been  carried  out,  and  the  purpose  of  the  act  fully 
accomplished.  The  provision  of  section  1,  is,  that  the  land 
described,  "  taken  and  dedicated  for  an  open  public  street," 
'*  when  paid  far,  as  hereinafter  provided^  the  title  hereto 
shall  vest  in  said  city  and  county  for  such  purposes  forever, 
as  the  title  of  other  public  streets  in  said  city  and  county, 
is  vested."  Thus,  after  opening  and  dedicating  the  avenue 
to  public  use,  and  paying  for  it,  in  the  manner  provided, 
which  was  the  task  assumed  to  be  performed  by  the  state, 
the  street  is  donated  to  the  city;  and  until  all  this  is  fully 
accomplished,  the  city,  in  its  corporate  capacity,  has  noth- 
ing at  all  to  do  with  the  matter.  And  then,  as  a  considera- 
tion for  opening  and  dedicating  the  land  for  the  avenue, 
procuring  and  vesting  the  title  in  the  city  and  county,  sec- 
tion 16  imposes  an  obligation  on  the  corporation  to  there- 
after sewer,  grade,  sidewalk,  plank  or  pave  the  avenue,  as 
in  the  case  of  other  streets  already  dedicated  to  public 
use.  The  provision  is,  "The  said  Montgomery  avenue, 
when  opened,  shall  be  sewered,  graded,  sidewalked  and 
planked  and  paved  by  the  municipal  authorities  in  accord- 
ance with  the  rules,  regulations,  statutes  and  ordinances  ap- 
plicable to  the  other  public  streets  of  the  city  and  county  of 
San  Francisco." 

Thus  the  state  assumes  the  duty,  and  work  of  dedicating 
and  opening  Montgomery  avenue,  and  providing  for  pay- 
ment by  a  fund  assessed  upon  the  property  determined  by 
itself  to  be  specially  benefited  by  the  improvement,  and, 
when  its  task  is  fuUy  accomplished,  turns  the  avenue  over 
to  the  municipal  corporation,  to  be  thereafter  improved  un- 
der its  direction  and  authority  in  the  same  manner  as  other 
public  streets  are  improved,  in  pursuance  of  the  powers  con- 
ferred on  it  by  its  charter.  And,  until  the  avenue  was  thus 
opened,  and  turned  over  to  the  municipality,  the  city  and 
county,  through  its  legislative  controlling  body,  or  other- 
wise, had  no  corporate  control  over,  or  relation  to,  the  mat* 
ter,  and  had  nothing  to  do  with  it. 

These  bonds  were  issued  in  connection  with  that  portion 
of  the  work  assumed  by,  and  carried  on,  exclusively  by  the 
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state,  and  under  its  direction,  and  with  which  the  corpora- 
tion had  no  concern. 

The  board  of  public  works,  and  other  parties  designated 
by  the  Montgomery  avenue  act,  to  perform  the  duties  therein 
indicated,  performed  such  duties^  solely  by  authority  of 
that  act.  The  duties  were  not  performed  by  virtue  of  any 
authority  of  the  municipal  charter,  or  of  any  other  act  con- 
ferring power  or  authority  upon  the  municipal  corporation. 
The  consent  of  the  corporation  was  in  no  way  obtained  or 
asked.  The  acts  were  solely  performed  in  pursuance  of  the 
express  direct  command  of  the  statute  itself,  wholly  irre- 
spective of  the  will  or  the  charter  powers  of  the  corpora- 
tion. They  were  not  performed  in  the  exercise  of  corporate 
powers,  and  they  were  in  no  sense  corporate  acts.  The  au- 
thorities are  numerous,  establishing  the  proposition,  that 
parties  so  acting  by  express  direction  of  the  statute,  without 
the  authority  of  the  municipal  corporation,  and  not  acting 
by  virtue  of  the  powers  conferred  on  the  corporation  by  its 
charter,  do  not  act  as  officers  or  agents  of  the  corporation, 
and  the  corporation  not  being  the  principal,  their  acts  are 
not  the  acts  of  the  corporation;  they  are  but  the  agencies 
employed  by  the  directing  power,  for  the  accomplishment  of 
its  own  purposes. 

The  following  are  some  of  the  authorities  establishing 
this  self-evident  proposition;  and  it  will  be  sufficient  to  cite 
the  cases  without  analyzing  or  commenting  upon  them  in 
detail:  Sheboygan  County  v.  Parker^  3  Wall.  96;  Horton  v. 
Toton  of  Thompson^  71  N.  T.  521;  Board  of  Park  Commia- 
sionera  v.  Detroit^  28  Mich.  244-5;  People^  etc.,  v.  Chicago, 
51  111.  17;  Hoagland  v.  Sacramento,  52  Cal.  149;  Tone  v. 
Mayor,  70;  N.  T.  165;  N.  Y.  and  B.  S.  M,  and  L,  Co.  v. 
Brooklyn,  71  N.  T.  584.  In  Horton  v.  Toum  of  Tfwmpson, 
supra,  the  court  said:  ''  In  the  present  case  no  action  on  the 
part  of  the  town  in  its  corporate  capacity,  or  on  the  part  of 
any  of  its  officers,  was  required  by  the  act,  or  was  taken. 
The  money  was  to  be  borrowed  and  the  bonds  issued  by 
commissioners  to  be  appointed  in  the  manner  prescribed  by 
law.  These  commissioners  were  in  no  sense  town  officers,  nor 
W  they  represent  the  town.''    (p.  521.) 
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The  strongest  case  cited  in  opposition  to  the  views  ex- 
pressed, and  to  support  the  position  that  the  opening  of 
Montgomery  avenue  was  a  municipal,  and  not  a  state,  under- 
taking, for  which  the  municipal  corporation  is  liable,  is  that 
of  Sage  v.  City  of  BrooMyn,  89  N.  T.  189.  But  there  were 
several  clauses  in  the  statute  involved  in  that  case,  upon 
which  the  court  relied,  and  rested  its  decision,  that  are 
wholly  wanting  in  the  Montgomery  avenue  case.  '*Thus," 
fiays  the  chief  justice,  who  delivered  the  opinion  of  the  ma- 
joriiy  ot  the  court,  *'by  the  third  section  it  is  declared, 
that  the  lands  *  shall  be  deemed  to  have  been  taken  by  the  city 
of  Brooklyn  for  public  use'."  Id.  197.  *'  That  the  improve- 
ment of  Sackett  street  was  regarded  by  the  legislature  of  the 
stale,  as  a  city,  and  not  a  state,  improvement,  also  plainly  ap- 
pears from  the  supplementary  act,  chapter  592,  Laws  of 
1873.  The  park  commissioners  were,  by  that  act,  author- 
ized and  directed  to  improve  Sackett  street  by  grading, 
paving,  planting  shade-trees,  constructing  carriage-ways, 
«tc.,  and  by  tJie  fourth  section  the  city  was  required  to  issue  its 
bonds  for  the  purpose  of  raising  money  to  pay  the  expenses 
of  the  improvement,  and  the  money  collected  on  the  assess- 
ment was  directed  to  be  paid  to  the  commissioners  of  the 
sinking  fund,  for  the  redemption  of  the  bonds.^^  (Id.  198.) 
Thus,  by  the  express  terms  of  the  statute,  the  land  was 
**  deemed  to  be  taken  by  the  diy,^'  and  the  city  was  expressly 
made  primarily  liable,  and  required  to  issue  its  own  bonds,  and 
reimburse  itself  from  assessments  on  the  property  benefited. 
There  is  nothing  of  this  kind  in  the  Montgomery  avenue 
act,  and  nothing  even  looking  in  that  direction.  So,  also, 
referring  to  section  16,  of  another  act,  as  applicable,  the 
chief  justice  says:  **The  direction  of  section  16,  that  the 
comptroller  shall  pay  the  land  damages,  is  absolute  and  un- 
qualified. It  is  not  a  direction  to  pay  them  out  of  the  assess- 
ments tahen  collected,  or  out  of  any  particular  fund.''  (Id.  199.) 
Again:  "The  city,  under  that  statute  (supplemental  act  of 
1873),  was  Tequ\Ted,  primarily,  to  advance  tJie  necessary  fund. 
The  provision  in  the  act  of  1873  furnishes  a  strong  infer- 
ence, in  favor  of  the  claim,  that  the  legislature,  by  incor- 
porating section  16  of  the  charter  into  the  act  of  1868, 
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intended  to  impose  upon  the  city  the  duty,  either  primary  or 
ultimate,  of  paying  the  landowners.''  (Id.  200.)  On  these^ 
and  other  similar  proYisions,  the  decision  was  rested.  Yet> 
in  the  face  of  these  strong  provisions  of  the  statutes,  show- 
ing that  the  acts  in  question  were  intended  to  be  municipal,, 
and  not  state  acts,  and  expressly  imposing  the  liability  on 
the  city,  those  two  able  judges,  of  long  service  and  ripe  ex- 
perience, Earl  and  Bapallo,  dissented,  in  a  clear  and  cogent 
opinion,  and  held  the  work  to  be  a  state,  and  not  a  munici- 
pal, work,  for  which  the  corporation  was  not  liable.  Said 
Mr.  Justice  Earl  in  this  case:  ''The  land  was  taken  and 
appropriated  by  the  direct  act  of  the  legislature,  and,  by 
the  same  act,  the  park  commissioners  were  appointed  io 
enter  upon  the  land,  and  make  the  improvement.  They 
were  not  agents  of  the  city,  but  state  agents.  They  were 
not  officers  of  the  city,  and,  in  what  they  did,  they  did  not 
represent  the  city,  and  had  no  authority  in  any  way  to  bind 
it,  and  could  in  no  way  make  it  responsible  for  these  awards. 
They  had  the  precise  authority  conferred  upon  them  by  the 
act,  and  no  other;  and  the  liability  of  the  citj  for  their  acts» 
or,  for  the  land  taken,  or  awards  made,  is  not  so  much  as 
hinted  at  by  the  act." 

''For  the  position,  that  the  park  commissioners  were  not 
agents  of  the  city,  for  whose  acts  the  city  could  be  made 
responsible,  the  cases  of  Maocmillian  v.  The  Mayor,  62  N.  T. 
160;  Tone  v.  The  Mayor,  70  Id.  157;  and  New  York  and 
Brooklyn  Saw-mill  and  Lumber  Co.  v.  The  City  of  Brooklyn, 
71  Id.  680,  are  abundant  authority.  The  general  rule,  as< 
deduced  from  these  cases,  is  that  a  municipality  is  not 
liable  for  the  acts  or  omissions  of  an  officer  in  respect  to  a 
duty  specifically  imposed  upon  him  which  ia  not  connected 
with  his  duties,  as  agent  of  the  corporation,  and  that  such  & 
corporation  is  only  liable  for  the  acts  or  omissions  of  officers 
in  the  performance  of  duties  imposed  upon  the  principal.'* 
Id.  204. 

But,  conceding  the  case  to  be  well  decided,  the  court,  in 
its  decision,  rested  upon  express  provisions  of  the  statute, 
making  the  city  of  Brooklyn  responsible,  and  the  case  now 
in  hand  is  entirely  different.     There  is  no  such  provision  in 
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the  Montgomery  avenae  act.     That  act  is,  absolutely,  bar* 
ren  of  any  such  or  similar  provisions. 

The  other  cases  apparently  most  confidently  relied  on  to 
show  the  liability  of  the  city  are  Jordan  v.  Cass  county,  3 
Dill.  185,  and  DavenpoH  v.* County  of  Dodge,  105  U.  8.  238. 
The  bonds  in  the  former  case  were  issued  by  the  county  in 
the  name  of  the  county,  by  express  direction  of  the  statute. 
In  the  latter  case  the  bonds  were  issued  by  the  county  com- 
missioners, the  governing  body  of  the  county,  in  pursuance 
of  an  express  provision  of  the  statute,  for  a  precinct  indebted- 
ness. It  was  held  by  the  supreme  court,  following  the  con- 
struction adopted  by  the  supreme  court  of  Nebraska,  that 
the  county  was  liable  upon  the  bonds  under  the  statute 
authorizing  the  issue  of  county  bonds,  for  the  precinct 
indebtedness,  but  it  was  held  that  the  indebtedness  was  to 
be  satisfied  out  of  the  funds  collected  from  the  precinct.  In 
Meath  v.  Phillips  County,  108  U.  S.  655,  the  supreme  court, 
referring  to  this  case  and  the  case  of  Cass  County  v.  Johnson, 
said:  ''In  the  case  of  Cass  county,  the  law  provided  in 
terms  for  an  issue  of  bonds  in  the  name  of  the  county;  and  in 
that  of  the  county  of  Davenport,  we  construed  the  law  to  be, 
in  effect,  the  same.  Consequently  there  were,  in  those  cases, 
obligations  of  counties,  payable  out  of  special  funds."  These 
cases  are,  therefore,  entirely  different  from  the  case  under 
consideration.  On  the  contrary,  the  case  of  Meath  v.  Phil- 
lips County,  just  cited,  is  decisive  in  favor  of  the  proposition 
maintained  in  this  opinion — that  where  the  state,  or  some 
other  district  or  organization,  employs  certain  officers,  des- 
ignated by  their  official  names,  of  a  city  or  county,  in  pur- 
suance of  the  statute,  as  agents  or  instrumentalities  for 
accomplishing  their  own  proper  purposes,  such  officers,  in 
performing  the  acts  thus  required,  do  not  act  as  officers  or 
agents  of  such  city  or  county,  but  as  agents  or  instrumen- 
talities of  the  state,  or  other  district  or  organization  for 
which  the  services  required  by  the  statutes  are  performed. 
108  U.  8.  554r-5. 

It  is  clear  to  my  mind,  both  upon  principle  and  authority, 
that  the  city  and  county  of  San  Francisco  is  not,  in  sub- 
stance, or  in  form,  an  obligor  on,  or  party,  in  any  sense. 
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to  the  bonds  and  ooapons  sued  on;  that  upder  the  Mont- 
gomery avenne  act  it  could  not  have  been,  legally,  made  an 
•obligor  on,  or  party  to,  the  bonds  issued  in  pursuance  of 
the  act;  and  that,  in  its  corporate  capacity,  it  has  no  rela- 
tion to  those  bonds,  and  no  duties  to  perform  in  connection 
therewith.  The  duties  to  be  performed,  whatever  they  may 
be,  in  connection  with  the  bonds  and  coupons  in  suit,  by 
parties  who  are  also  officers  of  the  city  and  county  of  San 
Francisco,  are  in  my  judgment,  to  be  performed  by  them 
under  the  provisions  of  the  statute,  as  agencies  or  instrumen- 
talities of  the  state,  and  not  as  agents  or  officers  of  the 
city.  It  follows,  necessarily,  that  the  city  and  county  of 
San  Francisco,  in  its  corporate  character,  is,  in  no  respect, 
chargeable  with  any  liability,  of  any  kind,  upon  the  instru- 
ments sued  on. 

There  being  no  liability  of  any  kind,  and  no  duty  to  per- 
form by  the  municipality  in  its  corporate  capacity  in  rela- 
tion to  said  instruments,  no  action,  or  judgment,  can  be 
rendered  in  the  case  that  could  avail  anything  as  a  founda- 
tion for  proceeding  by  mandamus  to  compel  the  assessment 
and  collection  of  a  fund,  for  the  payment  of  the  coupons, 
and  ultimate  redemption  of  the  obligations  in  question. 
For  that,  or  any  other  purpose,  looking  to  the  collection  of 
the  money  claimed  to  be  dae,  the  action  might,  just  as 
properly,  be  brought  against  the  city  of  Oakland  as  against 
the  city  and  county  of  San  Francisco. 

The  property  holders  of  the  district  liable  to  be  assessed, 
under  the  Montgomery  avenue  act,  with  respect  to  their 
lands,  and  the  indebtedness  in  question,  do  not,  under  the 
act,  stand,  in  any  respect,  in  privity  with  the  corporation — 
the  city  and  county  of  San  Francisco — and  in  relation  to 
the  instruments  in  suit,  the  municipality  does  not  represent 
either  the  owners  or  the  lands.  Any  judgment  against  the 
city,  in  this  action,  could  not  bind  or  conclude  the  owners 
or  their  property,  neither  being,  in  any  sense,  parties,  or 
privies  to  parties,  to  the  suit.  The  judgment,  under  such 
<3ircumstances,  could  not  afford  any  valid  or  legal  founda- 
tion for  proceedings  by  mandamus  against  the  parties 
charged  with  the  duty  of  assessing  and  collecting  the  Mont- 
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gomeiy  avenue  bond  tax;  for,  i]\  that  capacity,  they  are  not 
officers,  agents  or  instrumentalities  of  the  municipal  cor- 
poration; and  they  are  not  in  privity  with  it.  A  mandamus, 
in  the  national  courts,  is  in  the  nature  of  process,  to  exe- 
cute a  valid  judgment;  and  it  must  be  against  the  judgment 
debtor,  or  obligor,  or  some  one  representing  the  judgment 
debtor,  or  obligor.  A  proceeding,  by  mandamus,  against 
the  parties  charged  with  assessing  and  collecting  the  tax  in 
question,  based  upon  a  judgment  in  this  case,  would  be  very 
much  like  proceeding  by  an  execution  against  B,  to  satisfy 
a  judgment  against  A,  between  whom  there  is  no  legal  rela- 
tion whatever,  affected  by,  or  affecting,  the  judgment. 

If  the  views  expressed  are  sound,  the'  complaint  presents 
no  cause  of  action  against  defendant,  and  the  facts  alleged, 
and  offered  to  be  proved,  are  wholly  immaterial. 

It  would  be  but  a  waste  of  time  to  occupy  the  attention  of 
the  court  in  taking  testimony  which  cannot  prove,  or  tend  to 
prove,  any  valid  cause  of  action.  The  complaint  is  wholly 
insufficient,  and  the  pleadings  present  no  material  issue. 
For  the  reasons  stated  in  this  opinion,  and  in  the  opinion 
of  the  presiding  justice,  in  which  I  concur,  the  objection  to- 
the  introduction  of  the  evidence  offered  must  be  sustained. 


In  re  Sun  Hung  and  Si  Yee. 

CiBCUiT  CouBT,  District  of  Caufobnu. 
August  24.  1875. 

1.  Afpeals — Habeas   Gobpus. — Under  section  764  B.  S.,  amended  by  the 

act  of  March  3,  1885,  (Session  Laws,  1885,  437)  the  right  of  appeal  in 
hapeas  corpus  cases  is  absolute,  and  not  dependent  npon  the  discretion 
of  the  jndge,  to  allow,  or  deny,  an  appeal. 

2.  Chinesb  Bbstbiction  Act. — Policy  of  allowing  appeals  on  qnestions  of 

fact,  arising  under  the  Chinese  restriction  act,  discassed,  and  limitations  > 
on  the  right  of  appeal  suggested. 

Before  Sawyer,  Circuit  Judge. 

Mr,  J.  C.  B,  Hebbard,  for  the  petitioner. 

Sawiee,  Circuit  Judge.     This  is  an  application  for  the- 
allowance  of   an  appeal  to  the  supreme  court,   under  the 
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recent  act  of  congress  giving  an  appeal  in  these  cases.  The 
case  was  brought  to  this  court  by  appeal  from  the  district 
court,  and  the  appeal  is  on  a  question  of  fact,  whether  these 
two  parties  were  born  in  the  United  States.  The  testimony 
is,  extremely,  slender,  and  uncorroborated,  and  the  judg- 
ment in  the  district  court,  was,  therefore,  affirmed. 

The  act  is  very  general,  and  comprehensive,  in  its  pro- 
visions, and  I  was  in  doubt,  whether  the  right  of  appeal 
is  absolute,  or  whether  I  have  any  discretion  to  refuse 
to  allow  the  appeal.  Had  I  the  discretion,  I,  certainly, 
should  deny  an  appeal  in  this  case.  I  think  it  is  a  case 
with  which  the  supreme  court  should  not  be  troubled.  I 
do  not  think  there  is  enough  in  it,  to  justify  taking  it  up. 
There  is  no  question  of  law  involved.  If  there  is  no  dis- 
cretion in  these  cases,  every  case  of  habeas  corpus,  of  this 
character,  whichever  way  decided,  can  go  to  the  supreme 
court  on  appeal.  Upon  examination,  I  have  come  to  the 
conclusion,  that  I  have  no  discretion  in  the  matter,  and  that, 
the  right  of  appeal  is  absolute.  I  think  the  act  must  have 
passed  without  dae  consideration,  without  appreciating  the 
effect  or  the  consequences  of  an  unlimited  right  of  appeal. 
There  should,  in  my  opinion,  be  an  appeal  in  some  cases. 
A  petitioner  ought  not,  always,  to  be  compelled  to  wait  until 
the  judges  disagree.  Very  important  questions  arise  under 
the  Chinese  restriction  acts;  which  the  judges,  themselves, 
are  not  clear  upon,  in  wbich  there  ought  to  be  a  decision  of 
the  supreme  court  of  the  United  States,  and  in  which  the 
judges,  earnestly,  desire  such  a  decision.  These  acts  involve 
international  considerations  and  international  questions  of 
the  highest  importance,  but  in  my  judgment,  there  should 
be  some  limit  to  the  right  of  appeal,  in  these  matters.  Per- 
haps the  right  ought  not  to  rest  upon  the  discretion  of  the 
judges,  who  have  tried  the  cases,  because,  it  would  be  a 
delicate  matter  for  them,  in  some  cases,  to  deny  an  appeal 
from  their  own  judgments.  Certainly,  in  addition  to  an 
appeal,  where  there  is  an  opposition  of  opinion  in  this  class 
of  cases,  wherever  a  judge  finds  a  question  of  law,  upon 
which  he  is  not  clear,  he  alone,  in  my  judgment,  should  be 
entitled  to  certify  that  question  up,  for  final  decision  of  the 
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supreme  court,  where  the  matters  are  of  sach  importance 
as  are  often  inyolyed  in  the  construction  of  the  Chinese 
restriction  acts.  There  have  been  several  questions  raised 
before,  and  decided  by  me,  which  I  should  have  been  very 
glad  to  certify  up,  and  should  have  certified  up,  for  an 
authoritative  decision  of  that  tribunal,  had  I  been  author- 
ized to  do  so. 

I  think  there  should  be  no  appeal  on  a  mere  question  of 
iact,  unless  there  is  additional  testimony  to  be  taken  before 
the  supreme  court.  In  this  class  of  cases  the  judge  who 
hears  the  evidence,  and  sees  the  witnesses,  is,  certainly,  in 
a  much  better  situation  to  determine  a  question  of  fact  than 
the  supreme  court  could  be,  on  the  written  record  of  what 
occurs  before  the  court  of  original  jurisdiction.  On  the 
-question  of  fact,  it  seems  to  me,  there  ought  not  to^be  an 
appeal.  However,  congress  may  think  otherwise.  I  merely 
make  the  suggestion  on  the  question  of  policy.  On  an  im- 
portant question  of  law  affecting  the  rights,  and  liberty  of 
parties  under  the  constitution,  and  laws  of  the  United  States, 
on  which,  any  judge  entertains  a  reasonable  doubt,  and 
which  he  thinks  should  be  determined  by  the  supreme  court, 
there,  certainly,  should  be  an  appeal.  Where  the  judge  has 
decided  the  case,  and  feels  confident  of  the  correctness  of 
his  decision,  there  should  be  some  such  limitation  as  this : 
The  party  appealing,  should  be  required  to  present  a  copy 
of  the  record,  and  an  assignment  of  alleged  errors,  to  one 
of  the  justices  of  the  supreme  court,  for  his  examination,  to 
see  whether  the  appeal  is  frivolous,  or  whether  there  is 
really  anything  in  it,  that  justifies  the  allowance  of  an  ap- 
peal; and  such  justice  should  have  some  discretion  in  the 
matter  of  allowing  an  appeal. 

There,  certainly,  could  be  no  objection  to  entrusting  that 
discretion  to  a  justice  of  the  supreme  court,  whatever  ob- 
jection there  might  be,  to  entrusting  such  power  to  the 
court,  that  heard  the  case.  Such  a  rule  is  prescribed  by  the 
recent  act  aujihorizing  writs  of  error  in  certain  criminal 
cases,  to  remove  them  from  the  district  court  to  the  circuit 
court.  In  such  a  case,  the  party,  who  desires  the  writ  of 
error,  is  compelled  to  prepare  a  copy  of  the  record,  and  lay 
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it  before  the  cirouit  judge  of  the  coart  to  which  the  case  is- 
to  be  taken,  for  review,  and  if  he  deems  it  to  present  a. 
question  of  sufficient  doubt,  to  justify  a  hearing  in  the  ap- 
pellate court,  he  is  authorized  to  allow  a  writ  of  error.  I 
have  had  occasion  to  pass  upon  seyeral  cases  of  the  kind, 
and  to  deny  the  writ  in  some,  as  frivolous.  If  the  judge 
thinks  the  application  frivolous,  and  there  is  no  point  worthy 
consideration,  he  is  authorized  to  deny  the  writ.  I  see 
no  good  reason  why  a  similar  provision  should  not  be  made 
applicable,  at  least,  to  the  justice  of  the  supreme  court,  so 
that  when  the  circuit  court  has  decided  for,  or  against,  a 
petitioner  on  habeas  corpus,  the  parties  feeling  aggrieved 
should  take  the  record  to  a  justice  of  the  supreme  court,  and 
allow  him  to  determine  whether  the  appeal  is  frivolous,  or 
whether  there  is  some  real  question,  that  is  worthy  con- 
sideration, and  give  him  discretion  to  allow,  or  deny,  the 
appeal,  as  he  deems  the  justice  of  the  case  requires.  Such 
a  provision,  with  the  limitation  that  there  should  be  no- 
appeal  on  questions  of  fact,  would,  perhaps,  afford  the 
proper  remedy. 

Viewing  this  question  as  I  do,  and  believing  the  right  of 
appeal  to  be  absolute,  and  that  I  have  no  discretion  in  the 
matter,  I  allow  the  appeal,  and  shall  fix  the  bail  bond  at 
two  thousand  dollars,  with  a  bond  of  three  hundred  dollars 
to  cover  costs. 

In  the  case  of  Ty  Moy  on  appeal,  which  is  an  application 
of  a  similar  character,  the  appeal  will  be  allowed,  and  the 
same  bonds  fixed. 

On  the  day  following  the  allowance  of  the  appeal,  the 
attorneys  of  the  parties  being  present,  the  circuit  judge 
made  the  following,  additional,  observations: 

I  desire  to  add  some  observations,  to  what  I  said,  on  yes- 
terday, in  this  case. 

In  allowing  the  appeal,  the  opinion  was  expressed  that 
there  ought  to  be  no  appeal,  on  a  question  of  fact.  It  has 
since  occurred  to  me,  that,  in  view  of  the  object  and  policy 
of  the  law,  perhaps,  it  might  be  held,  without  a  very  greatly 
overstrained  construction  of  the  statute,  that  the  appeal. 
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only,  lies,  upon  questions  of  law.  Undoabtedly  the  prin- 
cipal object  of  the  statute,  is,  to  procure  an  authoritative 
construction  of  the  constitution,  law,  or  treaty,  under  which 
the  question  arises,  and  they  protect  the  legal  rights  of  the 
petitioner ;  and,  if  I  could  see  my  way  clear,  I  should  limit 
appeals  to  cases  presenting  questions  of  law,  only.  But,  as, 
was  stated  yesterday,  the  language  of  the  statute  is  very 
broad  and  comprehensive.  GombiDing  the  two  provisions 
of  the  statute  into  one,  it  reads:  ''From  a  final  decision  of 
such  circuit  courts  an  appeal  may  be  taken  to  the  supreme 
court,"  *'  in  the  case  of  any  person,  alleged  to  be  restrained  of  * 
his  liberty^  in  violation  of  the  constitution,  or  of  any  law,  or 
treaty,  of  the  United  States."  This  is  "a  case"  in  which 
such  restraint  is  alleged;  and  the  statute  does  not,  in  terms, 
nor  by  plain  inference,  limit  the  appeal  to  the  legal  points 
involved  in  "  the  case." 

The  law  points  in  this  case,  had  they  been  reached,  under 
the  settled  decisions,  so  far  as  the  courts  of  this  circuit  can 
settle  them,  would  have  been  decided  in  favor  of  peti- 
tioners. It  was  held  in  Look  Tin  Sing's  case,  10  Sawy.,  263, 
and  21  Fed.  Rep.,  905,  Mr.  Justice  Field  delivering  the 
opinion,  and  three  other  judges  concurring,  that  a  child 
born  in  the  United  States,  of  Mongolian  parents,  residing 
at  the  time  in  the  country,  is  a  citizen,  and  entitled  to  enter 
the  United  States  as  such,  irrespective  of  the  restriction 
act.  But  this  case  was  determined  upon  a  mere  question  of 
fact,  whether  the  petitioners  t^ere  born  in  the  United  States. 
This  question  on  the  construction  of  the  statute,  as  to  aright 
to  appeal  on  a  mere  question  of  fact,  was  not  suggested, 
nor  did  it  occur  to  me,  under  the  broad  language  of  the 
statute,  before  allowing  the  appeal.  It  may  be,  that  the 
supreme  court  may  feel  justified  in  limiting  the  appeal  to 
questions  of  law.  I  suggest  the  point  without  expressing  a 
decided  opinion,  as  to  how  it  should  be,  ultimately,  decided, 
but  for  the  purposes  of  this  case,  rule  against  it.  It  is  a 
point,  at  least,  that  the  government,  which  has  intervened, 
is  entitled  to  have  considered,  and  determined  by  the 
supreme  court ;  and  the  public  interests  require,  that  it 
should  be  so  determined.    Should  the  appeal  be  thus  limited, 

12 
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it  would  obviate,  to  a  great  extent,  if  not,  wholly,  the  great 
inconvenience  now  apprehended  from  the  act. 

The  allowing  of  this  appeal  will  enable  the  supreme  court 
to,  authoritatively,  determine  the  point,  at  an  early  day,  as 
the  attorney  general,  at  the  opening  of  the  next  term  of 
court,  in  October,  can  move  to  dismiss  the  appeal,  on  the 
ground,  that  an  appeal  does  not  lie  under  the  act,  upon  a 
mere  question  of  fact,  the  law  applicable  to  the  facts,  as- 
suming the  petitioners  to  have  been  born  in  the  United 
^tates,  having  been  already  settled  in  their  favor. 

I  suggest  this  course,  and  on  an  intimation  from  the 
Unieed  States  attorney,  that  this  suggestion  will  be,  prompt- 
ly, acted  upon,  I  shall  suspend  final  action  on  any  other 
application  for  an  appeal,  on  questions  of  fact,  till  an  op- 
portunity is  had  to  obtain  a  decision  of  the  supreme  court, 
on  the  point  suggested. 

It  is  expected,  however,  that  prompt  action  will  be  taken. 


Dora  a.  BtJNT  et  al.  v.  Sierra  Buttes  Gold  Mining 

Company. 

CiEcuiT  Court,  District  op  California. 
September  2,  1885. 

1 .  Nonsuit  ik  National  Gottbtb. — ^A  nonsuit  at  the  dose  of  the  plaintifiTs 
caRe  is  never  granted  in  the  national  courts.  The  proper  practice  in  snoh 
courts,  where  the  evidence  for  plaintiff  fails  to  make  a  prima  fade  case, 
is,  to  instruct  the  jury  to  find  a  verdict  for  the  defendant. 

2 .  Party  Assuming  Risk  op  Known  Danoeb.— Where  an  employee  in  a  min- 
ing tunnel  knows  that  the  roof  of  the  tunnel  at  a  given  point  is  in  an 
unsafe  condition,  and  with  such  knowledge  engages  in  the  work  of  mak- 
ing it  safe,  voluntarily,  sits  down  to  rest  himself  under  the  dangerous 
point  during  a  suspension  of  his  work,. and,  while  so  seated,  is  killed  by 
the  falling  of  the  roof  upon  him,  the  owners  of  the  tunnel  aie  not  liable 
to  an  action  for  his  death  in  favor  of  the  surviving  wife  and  children. 

3.  Insufficient  Eyidenos.— Where  the  evidence  is  such  that  the  court 
would  feel  bound  to  set  aside  any  verdict  in  favor  of  plaintiff,  it  is  the 

'    duty  of  the  court  to  direct  a  verdict  for  defendant. 

Before  Sawyer,  ,  Circnit  Judge. 
Mr.  J.  C.  Black,  for  the  plaintijfifs. 
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Mr.  Harry  I.  Thornton  and  Mr.  Eugene  R.  Garber,  for  the 
<lef6ndaDt. 

Sawyer,  Gironit  Judge.  At  the  conclasion  of  plaintiff's 
testimony  in  this  case,  on  yesterday,  the  counsel  for  the 
defendant  moved  the  court  to  instract  the  juyy  to  find  a  ver- 
^ct  for  the  defendant,  on  the  testimony  introduced  by  the 
plaintiff,  on  the  ground,  that,  upon  the  case  made  by  the 
plaintiffs  evidence,  all  taken  as  true,  the  defendant  is  not 
liable;  that,  taking  the  evidence  in  its  strongest  light,  against 
the  defendant,  the  plaintiff  presented  no  case  upon  which 
she  is  entitled  to  recover.  In  such  cases,  a  motion  of  this 
kind  is  the  proper  practice  in  this  court.  The  application 
is  a  substitute  for  a  motion  for  nonsuit  in  the  state  courts. 
This  court  never  grants  a  nonsuit — the  proper  motion  being, 
to  instruct  the  jury  to  find  a  verdict  for  the  defendant.  This 
€ase,  like  many  others,  of  a  somewhat  similar  character, 
that  I  have  had  occasion  to  try,  is  one,  that,  necessarily, 
excites  sympathy  in  favor  of  the  plaintiff.  We  are  bound, 
however,  to  be  governed  by  the  rules  of  law,  and  the  legal 
rights  of  the  parties.  On  an  examination  of  the  authorities 
presented  by  the  counsel  last  night,  and  in  view  of  numer- 
ous others,  that  I  have  before  had  occasion  to  examine,  I 
am  satisfied  that  this  is  not  a  case  in  which  the  plaintiff  is 
entitled  to  recover.  All  the  numerous  cases  cited  by  plain- 
tiff's counsel,  have  other  features,  that  distinguish  them 
from  this  case,  and  cases  like  it.  Taking  the  evidence 
presented  by  the  plaintiff,  as  all  true,  and  viewing  it  in  the 
light  most  favorable  to  her,  it  does  not  present  a  case,  in 
which,  under  the  law,  she  is  entitled  to  recover. 

In  excavating  the  tannel,  the  roof,  according  to  all  the 
testimony,  was  left  solid,  at  first.  It  was,  originally,  a  roof 
of  solid  rock,  but  subsequent  blasts  beyond,  had  somewhat 
shattered  it.  In  October,  and  just  before  the  accident, 
which  caused  the  death  of  the  plaintiff's  husband,  the  super- 
intendent of  the  mine  was  in  the  tunnel,  and  he  saw  that  the 
roof  looked  somewhat  shattered.  He  examined  it,  striking 
the  roof  at  various  points  with  a  pick,  and  found  that  it 
might  be  dangerous.  He  thereupon,  directed  those  work- 
ing in  the  tunnel,  of  whom  the  deceased  was  one,  to  put  in  a 
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set  of  timbers  to  support  the  roof.  There  was  one  post  only, 
there,  but  according  to  the  testimony,  which  was  not  con- 
tradicted, it  was  not  put  there  to  support  the  roof;  but 
placed  in  a  narrow  seam  in  the  side  of  the  tunnel,  to  prevent 
the  light,  soft  vein  matter  from  running  into  the  tunnel  from 
the  side;  and  oot  for  the  purpose  of  supporting  the  roof. 
One  of  the  two  men  in  charge — there  being  two  in  equal 
authority,  of  whom  the  deceased  was  one — George  Dubour- 
dieu,  asked  the  question,  if  it  would  not  be  better  to  remove 
that  post,  and  put  in  the  set,  so  that  one  of  the  posts  of  the 
set  should  stand  in  the  same  cut  occupied  by  the  post 
already  there.  The  superintendent  told  him,  that,  if  they 
thought  they  could  do  it  with  safety,  ittej  might  do  it  in 
that  way ;  but  to  satisfy  themselves,  that  it  would  be  safe, 
before  moving  the  post;  and  if  it  would  not  be  safe,  to  set 
one  of  the  posts  of  the  new  set  by  the  side  of  that  post,  a 
little  beyond  it.  The  deceased,  with  George  Dubourdieu^ 
and  the  others,  had  a  conference  on  the  subject,  and  consid- 
ered the  question  whether  they  could  remove  the  post,  there 
standing,  with  safety,  and  they  came  to  the  conclusion,  that 
they  could.  They  acted  on  their  own  judgment.  Both 
deceased,  and  George  Dubourdieu,  were  experienced  min- 
ers, who  had  been  a  long  time,  at  work  in  this  tunnel,  and, 
were,  doubtless,  as  well  informed  on  the  question,  and  as 
well  qualified  to  judge  of  the  safety  of  the  act,  as  the  super- 
intendent himself.  On  examination,  deceased  assented  to 
the  conclusion  with  the  others.  They  discussed  the  ques- 
tion, and  concluded,  that  they  could  remove  the  post  with- 
out danger;  and  put  one  of  the  set  in  its  place.  They 
proceeded  to  do  that.  The  post  was  knocked  out.  The 
deceased  assisted  in  moving  it  out  of  the  way.  He  was  just 
as  well  informed  of  the  condition  of  that  roof,  and  the  dan- 
gers attending  the  work,  as  was  the  superintendent  himself. 
He  was  consulted  in  regard  to  it — formed  his  own  opinion 
as  to  the  danger  involved,  and  concluded  that  the  removal 
could  be  made  with  safety.  The  men — ^and  he  was  one  of 
the  shift  bosses — acted,  on  their  own  judgment  in  the  mat- 
ter. It  is  manifest,  that,  they  were  parties,  who  were  capa- 
ble of  judging  of  those  matters.     In  proceeding  to  do  that 
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worky  and  knowing  the  danger,  they,  voluntarily,  took  the 
risk.  I  think  this  is  a  much  stronger  case  for  the  ruling  I 
make  than  McOlyrm  v.  Brodie,  31  Cal.  376.  In  which  the 
question  arose  on  a  motion  for  nonsuit,  and,  where  all  the 
4inthorities  on  the  subject  are  fully  discussed.  That  was  a 
case  in  a  state  court,  and  the  nonsuit  was  «u8tained  by  the 
supreme  court  of  the  state.  This  is  a  much  stronger  case 
for  the  ruling  I  make  than  that  case.  So  in  Kielley  t.  The 
Belcher  S.  Miving  Company y  3  Sawy.,  502,  which  was  a  case  in 
I^evada,  not  clearer  than  this,  I  was  compelled  to  rule  in  favor 
•of  the  defendant.  The  deceased,  in  this  case,  was  just  as  well 
informed  as  the  defendant,  or  the  superintendent,  himself^ 
viras,  and,  voluntarily,  with  knowledge  of  the  danger,  assumed 
the  risk  of  the  work.  It  was  not,  therefore,  the  fault  of  the 
defendant.  In  this  case,  there  was  no  defective  machinery 
at  all.  It  was  the  condition  of  the  roof  in  the  tunnel,  pro- 
duced, in  part,  by  the  act  of  the  deceased,  in  blasting.  If 
the  accident  could  be  regarded  as  the  result  of  the  careless- 
ness of  George  Dubourdieu,  the  latter  was  a  fellow  servant, 
and  there  is  no  liability  on  that  ground :  Buckley  v.  0.  & 
<7.  8.  M.  Co.y  8  Sawy.,  395.  But  deceased  had  equal 
authority  with  George  Dubourdieu,  and,  he  himself,  was 
consulted,  and  the  negligence  was  as  much  his  own,  as  of 
George  Dubourdieu. 

More  than  that,  at  the  moment  when  the  accident  hap- 
pened, the  deceased  was  not,  actually,  engaged  in  doing 
anything  relating  to  that  matter.  His  duty  at  the  time  of 
the  accident,  did  not  require  him  to  be  in  the  position  of 
danger  at  all.  He  had  performed  the  duty  of  removing  the 
post  from  the  place,  and  put  it  out  of  the  way,  and  he  was 
at  the  time,  not  engaged  in  the  performance  of  any  duty 
•connected  with  the  work.  Having  a  little  leisure,  while  the 
other  workmen  were  clearing  out  the  place  to  put  in  the 
•other  timbers,  he  sat  down  to  rest  himself  and,  deliberately, 
sat  directly  under  the  shattered  roof.  Knowing  its  condi- 
tion, he,  voluntarily,  selected  that  place  for  a  seat  upon 
which  to  rest  himself.  He  was  doing  nothing  at  the  time. 
TFhere  was,  at  that  time,  no  occasion  at  all  for  him  to  sit,  or 
be,  at  the  point  where  the  accident  occurred.     He  assumed. 
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to  the  bonds  aod  oonpoDs  sued  on;  that  upder  the  Mont- 
gomery avenne  act  it  could  not  have  been,  legally,  made  an 
•obligor  on,  or  party  to,  the  bonds  issued  in  pursuance  of 
the  act;  and  that,  in  its  corporate  capacity,  it  has  no  rela- 
tion to  those  bonds,  and  no  duties  to  perform  in  connection 
therewith.  The  duties  to  be  performed,  whatever  they  may 
be,  in  connection  with  the  bonds  and  coupons  in  suit,  by 
parties  who  are  also  officers  of  the  city  and  county  of  San 
Francisco,  are  in  my  judgment,  to  be  performed  by  them 
under  the  provisions  of  the  statute,  as  agencies  or  instrumen- 
talities of  the  state,  and  not  as  agents  or  officers  of  the 
city.  It  follows,  necessarily,  that  the  city  and  county  of 
San  Francisco,  in  its  corporate  character,  is,  in  no  respect, 
chargeable  with  any  liability,  of  any  kind,  upon  the  instru- 
ments sued  on. 

There  being  no  liability  of  any  kind,  and  no  duty  to  per- 
form by  the  municipality  in  its  corporate  capacity  in  rela- 
tion to  said  instruments,  no  action,  or  judgment,  can  be 
rendered  in  the  case  that  could  avail  anything  as  a  founda- 
tion for  proceeding  by  mandamus  to  compel  the  assessment 
and  collection  of  a  fund,  for  the  payment  of  the  coupons, 
and  ultimate  redemption  of  the  obligations  in  question. 
For  that,  or  any  other  purpose,  looking  to  the  collection  of 
the  money  claimed  to  be  due,  the  action  might,  just  as 
properly,  be  brought  against  the  city  of  Oakland  as  against 
the  city  and  county  of  San  Francisco. 

The  property  holders  of  the  district  liable  to  be  assessed, 
under  the  Montgomery  avenue  act,  with  respect  to  their 
lands,  and  the  indebtedness  in  question,  do  not,  under  the 
act,  stand,  in  any  respect,  in  privity  with  the  corporation — 
the  city  and  county  of  San  Francisco — and  in  relation  to 
the  instruments  in  suit,  the  municipality  does  not  represent 
either  the  owners  or  the  lands.  Any  judgment  against  the 
city,  in  this  action,  could  not  bind  or  conclude  the  owners 
or  their  property,  neither  being,  in  any  sense,  parties,  or 
privies  to  parties,  to  the  suit.  The  judgment,  under  such 
circumstances,  could  not  ajfford  any  valid  or  legal  founda- 
tion for  proceedings  by  mandamus  against  the  parties 
charged  with  the  duty  of  assessing  and  collecting  the  Mont- 
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gomery  avenue  bond  tax;  for,  Ia  that  capacity,  thej  are  not 
officers,  agents  or  instrnmentalities  of  the  municipal  cor- 
poration; and  they  are  not  in  priyity  with  it.  A  mandamus, 
in  the  national  courts,  is  in  the  nature  of  process,  to  exe- 
cute a  valid  judgment;  and  it  must  be  against  the  judgment 
debtor,  or  obligor,  or  some  one  representing  the  judgment 
debtor,  or  obligor.  A  proceeding,  by  mandamus,  against 
the  parties  charged  with  assessing  and  collecting  the  tax  in 
question,  based  upon  a  judgment  in  this  case,  would  be  very 
much  like  proceeding  by  an  execution  against  B,  to  satisfy 
a  judgment  against  A,  between  whom  there  is  no  legal  rela- 
tion whatever,  affected  by,  or  affecting,  the  judgment. 

If  the  views  expressed  are  sound,  the'  complaint  presents 
no  cause  of  action  against  defendant,  and  the  facts  alleged, 
and  offered  to  be  proved,  are  wholly  immaterial. 

It  would  be  but  a  waste  of  time  to  occupy  the  attention  of 
the  court  in  taking  testimony  which  cannot  prove,  or  tend  to 
prove,  any  valid  cause  of  action.  The  complaint  is  wholly 
insufBcient,  and  the  pleadings  present  no  material  issue. 
For  the  reasons  stated  in  this  opinion,  and  in  the  opinion 
of  the  presiding  justice,  in  which  I  concur,  the  objection  to- 
the  introduction  of  the  evidence  offered  must  be  sustained. 


In  re  Sun  Hung  and  Si  Yee. 

CiBOun  Court,  District  op  California. 
August  24.  1875. 

1.  Appbaus— Habeas    Gobfus. — Under  section  764  B.  S.,  amended  hy  the 

act  of  March  3,  1885,  (Session  Laws,  1885,  437)  the  right  of  appeal  in 
hapeaa  corpus  cases  is  absolute,  and  not  dependent  upon  the  discretion 
of  the  judge,  to  allow,  or  deny,  an  appeal. 

2.  Chinesk  Bestbiction  Act. — Policy  of  allowing  appeals  on  questions  of 

fact,  arising  under  the  Chinese  restriction  act,  discussed,  and  limitations  ^ 
on  the  right  of  appeal  suggested. 

Before  Sawyer,  Circuit  Judge. 

Mr,  J.  C.  B,  Hebbard,  for  the  petitioner. 

Sawyeb,  Circuit  Judge.     This  is  an  application  for  the 
allowance  of  an  appeal  to  the  supreme  court,   under  the 


174  In  re  Stjn  Hung  and  Si  Tee.  [Cir.  Ct. 

Opinion  of  the  Oonrt— Sawyer,  C.  J.  [AngOBt, 

recent  act  of  congress  giving  an  appeal  in  these  cases.  The 
case  was  brought  to  this  coart  by  appeal  from  the  district 
court,  and  the  appeal  is  on  a  question  of  fact,  whether  these 
two  parties  were  born  in  the  United  States.  The  testimony 
is,  extremely,  slender,  and  uncorroborated,  and  the  judg- 
ment in  the  district  court,  was,  therefore,  affirmed. 

The  act  is  very  general,  and  comprehensive,  in  its  pro- 
visions, and  I  was  in  doubt,  whether  the  right  of  appeal 
is  absolute,  or  whether  I  have  any  discretion  to  refuse 
to  allow  the  appeal.  Had  I  the  discretion,  I,  certainly, 
should  deny  an  appeal  in  this  case.  I  think  it  is  a  case 
with  which  the  supreme  court  should  not  be  troubled.  I 
do  not  think  there  is  enough  in  it,  to  justify  taking  it  up. 
There  is  no  question  of  law  involved.  If  there  is  no  dis- 
cretion in  these  cases,  every  case  of  habeas  corpus^  of  this 
character,  whichever  way  decided,  can  go  to  the  supreme 
court  on  appeal.  Upon  examination,  I  have  come  to  the 
conclusion,  that  I  have  no  discretion  in  the  matter,  and  that, 
the  right  of  appeal  is  absolute.  I  think  the  act  must  have 
passed  without  due  consideration,  without  appreciating  the 
effect  or  the  consequences  of  an  unlimited  right  of  appeal. 
There  should,  in  my  opinion,  be  an  appeal  in  some  cases. 
A  petitioner  ought  not,  always,  to  be  compelled  to  wait  until 
the  judges  disagree.  Very  important  questions  arise  under 
the  Chinese  restriction  acts;  which  the  judges,  themselves, 
are  not  clear  upon,  in  which  there  ought  to  be  a  decision  of 
the  supreme  court  of  the  United  States,  and  in  which  the 
judges,  earnestly,  desire  such  a  decision.  These  acts  involve 
international  considerations  and  international  questions  of 
the  highest  importance,  but  in  my  judgment,  there  should 
be  some  limit  to  the  right  of  appeal,  in  these  matters.  Per- 
haps the  right  ought  not  to  rest  upon  the  discretion  of  the 
judges,  who  have  tried  the  cases,  because,  it  would  be  a 
delicate  matter  for  them,  in  some  cases,  to  deny  an  appeal 
from  their  own  judgments.  Certainly,  in  addition  to  an 
appeal,  where  there  is  an  opposition  of  opinion  in  this  class 
of  cases,  wherever  a  judge  finds  a  question  of  law,  upon 
which  he  is  not  clear,  he  alone,  in  my  judgment,  should  be 
entitled  to  certify  that  question  up,  for  final  decision  of  the 
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supreme  court,  where  the  matters  are  of  sach  importance 
as  are  often  inyolved  in  the  constraction  of  the  Chinese 
restriction  acts.  There  have  been  several  questions  raised 
before,  and  decided  by  me,  which  I  should  have  been  very 
^lad  to  certify  up,  and  should  have  certified  up,  for  an 
authoritative  decision  of  that  tribunal,  had  I  been  author- 
ized to  do  so. 

I  think  there  should  be  no  appeal  on  a  mere  question  of 
facty  unless  there  is  additional  testimony  to  be  taken  before 
the  supreme  court.  In  this  class  of  cases  the  judge  who 
liears  the  evidence,  and  sees  the  witnesses,  is,  certainly,  in 
a  much  better  situation  to  determine  a  question  of  fact  than 
the  supreme  court  could  be,  on  the  written  record  of  what 
occurs  before  the  court  of  original  jurisdiction.  On  the 
-question  of  fact,  it  seems  to  me,  there  ought  not  to^be  an 
appeal.  However,  congress  may  think  otherwise.  I  merely 
make  the  suggestion  on  the  question  of  policy.  On  an  im< 
portant  question  of  law  affecting  the  rights,  and  liberty  of 
parties  under  the  constitution,  and  laws  of  the  United  States, 
on  which,  any  judge  entertains  a  reasonable  doubt,  and 
which  he  thinks  should  be  determined  by  the  supreme  court, 
there,  certainly,  should  be  an  appeal.  Where  the  judge  has 
decided  the  case,  and  feels  confident  of  the  correctness  of 
his  decision,  there  should  be  some  such  limitation  as  this : 
The  party  appealing,  should  be  required  to  present  a  copy 
of  the  record,  and  an  assignment  of  alleged  errors,  to  one 
•of  the  justices  of  the  supreme  court,  for  his  examination,  to 
see  whether  the  appeal  is  frivolous,  or  whether  there  is 
really  anything  in  it,  that  justifies  the  allowance  of  an  ap- 
peal; and  such  justice  should  have  some  discretion  in  the 
matter  of  allowing  an  appeal. 

There,  certainly,  could  be  no  objection  to  entrusting  that 
discretion  to  a  justice  of  the  supreme  court,  whatever  ob- 
jection there  might  be,  to  entrusting  such  power  to  the 
court,  that  heard  the  case.  Such  a  rule  is  prescribed  by  the 
recent  act  authorizing  writs  of  error  in  certain  criminal 
cases,  to  remove  them  from  the  district  court  to  the  circuit 
<court.  In  such  a  case,  the  party,  who  desires  the  writ  of 
error,  is  compelled  to  prepare  a  copy  of  the  record,  and  lay 
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the  performance  of  the  engine,  and  falsely,  and  in  bad  faith, 
reported  against  it,  in  obedience  to  general  popular  clamor, 
in  order  not  to  injure  his  business  or  his  own  popularity 
among  his  neighbors. 

I  am  disposed  ito  think,  that  if  such  were  clearly  shown  to 
be  the  state  of  facts,  the  court  would  be  justified  in  disre- 
garding the  official  report,  as  having  been  made  in  bad 
faith,  and  in  fraud  of  the  rights  of  the  other  contracting 
party,  and  in  adopting  Noonan's  own  real  conviction  upon 
the  subject.  But  I  cannot  say  that  the  state  of  facts  claimed 
is  so  satisfactorily  shown  as  to  justify  me  in  holding  the 
performance  of  the  engine  to  be,  in  fact,  satisfactory  to  Mr. 
Noonan,  in  the  face  of  his  official  report  and  his  positive 
testimony  to  the  contrary.  There  is,  undoubtedly,  testimony 
tending  strongly  to  support  the  hypothesis  insisted  on  by 
plaintiff,  and  circumstances  tending  to  throw  strong  suspi- 
cion upon  the  acts  in  question.  Mr.  Silsby  testifies  that,  on 
the  evening  of  the  test,  Mr.  Noonan  ''expressed  himself  as 
being  perfectly  satisfied  with  the  engine."  He  says:  "The 
next  day  after  the  trial,  at  his  store,  in  Chico,  Alderman  J. 
C.  Noonan  said  to  me,  '  Mr.  Silsby,  I  am  perfectly  satisfied 
with  the  engine.  There  is  a  great  deal  of  feeling  here  over 
the  matter,  and  I  am  afraid  it  will  injure  me  in  my  business. 
They  are  bringing  strong  pressure  on  me  to  vote  against  the 
acceptance  of  the  engine,  and  if  I  do  so,  I  shall  brand  myself 
a  coward,  because  the  engine  is  all  you  claim  for  it."' 

Mr.  Burke  testifies  that  Noonan  told  him,  in  answer  to  a 
question,  as  to  how  he  liked  the  engine,  ''that  it  did  all, 
and  more  than  was  required  of  it, — that  is  my  recollection," 
but  that  he  could  "  not  purchase  the  steamer,"  because 
" public  opinion  was  so  great;"  that  "public  opinion  was 
too  strong  against  it,"  and  "  I  will  vote  against  it  and  I  will 
vote  myself  a  coward  in  doing  so."  Mr.  Sproul  testified, 
that  in  a  conversation  with  Noonan,  in  regard  to  the  merits, 
and  demerits,  of  the  machine,  in  the  month  of  April,  after 
the  arrival  of  the  engine,  but  he  could  not  tell,  "whether 
it  was  after  this  test  or  not,"  in  which  he  referred  to  public 
opinion  against  the  engine,  and  in  that  connection  said, 
"  so  far  as  I  can  see,  the  engine  fulfills  all  the  qualifica- 
tions." 
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Mr.  Noonan,  positively,  denies  haviog  any  conversationa 
of  BQch  character^  as  stated  by  the  witnesses;  denies  that 
he  ever  stated  to  either  of  them,  that  he  was  satisfied  with 
the  engine  or  that  he  shonld  vote  to  reject  it  in  consequence 
of  public  opinion.  He  admits  having  a  conversation  with 
Mr.  Silsby  upon  the  subject,  but  not  of  the  purport  stated 
by  Mr.  Silsby.  The  following,  said  he,  is  "  just  exactly 
the  shape  I  put  that  in;  I  said,  that  I  did  not  care  to  preju- 
dice myself  as  against  public  opinion ;  that  it  would  not  be 
fair  for  me  to  condemn  his  engine,  because  of  public  opin- 
ion; thai  a  would  be  condemned  for  other  causes;  that  1  did  not 
think  the  engine  came  up  to  the  requirements  of  the  contract.'* 

He  states,  that  he  expressed  his  dissatisfaction  to  Silsby, 
and  the  particular  points,  among  them,  were,  '^as  I  under- 
Btood  the  contract,  and  was  disposed  to  interpret  it,  we 
were  to  have  a  body  of  water  on  the  house  on  fire,  in  four 
to  six  minutes.  That  this  was  needed  in  a  town  built  of 
wood  like  Chico,  where  there  are  very  dry  summers.  Inas- 
much as  she  did  not  produce  such  a  stream,  I  thought  it 
was  wrong;  I  thought  she  should  do  that."  And  there  was 
testimony  that  there  were  other  engines  that  would  do  that. 
In  another  place,  he  says,  a  stream  of  water  could  not  be 
got  on  a  house  in  less  than  thirteen  minutes.  He  said 
Silsby  appealed  to  his  sympathy,  and  said  he  would  rather 
give  a  thousand  dollars,  than  to  have  the  engine  rejected,  it 
would  do  him  so  much  injury.  He  says,  that  he  did  sympa- 
thize with  Silsby,  and  was  desirous,  that  the  engine  should 
stand  the  trial. 

Under  the  contract,  the  engine  was  *'  warranted  to  raise 
steam  from  cold  water  in  from  four  to  six  mvaiies,  and  to 
generate  and  maintain  an  ample  working  pressure  of  Rteam 
for  effective  fire  purposes.**  Noonan  claims  to  have  been 
dissatisfied  on  both  these  points.  There  is  room  for  discus- 
sion as  to  what  is  meant  by  the  phrase,  **  raise  steam  from 
cold  water  in  from  four  to  six  minutes.**  Testimony  of  wit- 
nesses was  taken  upon  tlie  point,  and  diiTerent  witnesses 
understood  the  phrase  difi'ereutly.  Mr.  Noonan  appeared 
to  be  a  candid  and  intelligent  witness,  and  there  is  nothing 
to  throw  suspicion  on  his  truthfuluess  except  the  testimony 
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as  to  his  statements  different  from  those  made,  as  a  witness 
on  the  stand.  He  appears  to  be  a  somewhat  prominent 
business  man  of  Chico,  and  to  hold  one  of  the  most  impor- 
tant city  offices. 

No  two  witnesses  seem  to  have  heard  the  same  conversa- 
tion. Loose  conversations,  heard  and  considered  from  dif- 
ferent stand-points,  are  liable  to  be  misunderstood,  or  mis- 
interpreted, as  well  as  misremembered,  after  the  lapse  of 
considerable  time.  Noonan,  certainly,  ought  to  know,  what 
he  intended  to  say.  If  he  intended  to  disregard  his  own 
convictions,  and  do  an  act  which  he  acknowledged,  at  the 
time,  to  be  both  wrong  and  cowardly,  it  seems,  highly  im- 
probable, if  not  impossible,  that  he  would  boldly  declare 
his  base  and  cowardly  purpose,  to  the  man  he  was  about  to 
injure  by  such  action.  I  cannot  help  thinking,  that,  there 
must  have  been  some  misapprehension,  as  to  what  he  did 
say,  or  intended  to  say,  or  some  misrecoUection  of  his 
language.  At  all  events,  in  the  face  of  his  formal  official 
report,  and  action,  and  his  positive  testimony  on  the  stand 
as  to  what  he  intended  to  say,  and  what  he  did,  in  fact,  say, 
the  testimony  in  regard  to  loose  conversations  on  the  occa- 
sions referred  to,  by  the  other  witnesses,  whose  views  and 
sympathies  were  with  the  other  side,  and  who  viewed  the 
matter  from  a  different  standpoint,  is,  scarcely,  sufficient  to 
brand  Mr.  Noonan  with  acting  in  bad  faith,  and  perpetrating 
a  deliberate  fraud  upon  complainant  by  reporting  himself  aa 
not  being  satisfied,  when,  in  fact,  he  was  satisfied,  or  to  con- 
vict him  of  deliberate  perjury  in  support  of  his  action. 
The  burden  of  showing  by  preponderating  evidence,  that 
he  did  this  act,  in  bad  faith,  and  in  fraud  of  the  plaintiff's 
rights,  is  on  the  plaintiff. 

There  were  other  witnesses  who  did  not  think  the  engine 
came  up  to  the  specitications,  in  its  performance.  Although 
it  is  not  without  some  hesitation,  I  am  disposed  to  think, 
upon  the  whole,  that  the  committee  ought  to  have  been  sat- 
isfied, and  accepted  it.  Yet,  it  must  be  confessed,  I  think, 
that  there  might  well  be  an  honest  difference  of  opinion 
upon  the  subject.  I  cannot,  therefore,  find,  upon  the  evi- 
dence, that  Noonan  was,  in  fact,  satisfied  with  the  perform- 
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ance  of  the  engine,  or  satisfied  that  it  came  fully  up  to  the 
guaranty  in  its  pei-formance.  The  first  trial  was  conceded 
to  be  a  failure,  and  was  stated  by  some  witnesses  to  be  a 
lamentable  one. 

In  order  to  make  the  final  test  a  success,  it  was  necessary 
to  send  to  the  neighboring  city  of  Marysville,  both  for  the 
quickest  coal  for  fuel,  that  could  be  had,  and  for  an  engineer 
of  long  experience  with  this  kind  of  engine,  to  manage  it. 
Some  of  the  witnesses  said,  it  took  three  men  to  fire  her 
during  the  trial,  one  to  break  the  coal  into  small  pieces,  and 
two  to  supply  the  engine.  Some  witnesses  on  the  other 
side,  said  the  door  was  open  a  considerable  portion  of  the 
time;  others  did  not  see  the  door  open  except  when  neces- 
sary to  put  in  coal,  although  in  a  position  to  see  such  occur- 
ences. Undoubtedly,  it  required  the  most  favorable  condi- 
tions, and  most  earnest  and  persistent  efforts,  tomake  the  test 
a  success;  and  from  the  testimony,  it  may  well  be  doubted, 
whether  in  actual  practice  at  fires  the  performance  would 
come  fully  up  to  the  requirements  of  the  guaranty.  Under 
all  the  circumstances,  however,  I  am  inclined,  upon  the 
whole,  though  with  considerable  hesitation,  to  think  that 
the  committee  ought  to  have  been  satisfied,  yet  upon  all  the 
evidence,  I  cannot  say  that  it  has  been,  satisfactorily,  proved 
by  p  preponderance  of  evidence,  that  Noonan  was,  in  fact^ 
satisfied,  and,  notwithstanding  his  convictions,  in  bad  faith, 
fraudulently,  reported  that  he  was  not  satisfied.  I  must, 
therefore,  reject  the  hypothesis  sought  to  be  maintained  on 
this  point,  and  relied  on  by  plaintiff. 

There  is  no  claim  that  the  other  member  of  the  commit- 
tee, who  acted  with  Noonan,  did  not  act  in  strict  accordance 
with  his  convictions. 

As  the  engine  was  to  be  furnished  '^subject  to  the  approval 
of  the  fire  committee,"  and  its  **  performance"  **  warranted  *^ 
to  be  **  satisfactory  to  them,"  or  '*to  be  removed  without 
expense  to  the  town,"  and  it  was  not  approved  by  them,  and 
its  performance  was  not  scUisfaotory  to  them,  there  can  be  no 
recovery  on  the  contract. 

It  is  clear  to  my  mind,  from  the  evidence,  that  there  was 
no  acceptance  of  the  engine  on  the  part  of  the   town  of 
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Chico,  and  no  act  of  the  defendant,  or  its  officers,  by  which 
it  is  estopped  from  denying  the  liability  of  the  defendant  on 
the  contract,  or  otherwise. 

As  there  is  no  appeal,  T  have  considered  the  case  with 
great  care,  in  order  to  reach  a  correct  conclusion,  and  I  am 
constrained  to  say,  that  in  my  judgment,  the  plaintiff  is  not 
entitled  to  recover;  and  that  judgment  must  be  rendered  for 
defendant.  Let  a  general  finding  be  drawn  in  favor  of 
defendant,  and  judgment  be  rendered  accordingly. 


Fisher  et  al.  v.  Consolidated  Amador  Mine,  etc. 

Cmonrr  Coubt,  District  of  Califobnia. 

Septembeb  7,  1885. 

1.  Pateots  fob  Inysntions— Pbiob  Bbooyebt.— In  an  action  at  law,  by  a 
patentee,  to  recover  damages  for  the  nee  of  a  patented  article,  an  answer 
which  sets  np  that  the  article  used  was  purchased  by  defendant  from  a 
manufacturer,  against  whom  the  patentee  had  brought  a  suit  in  equity, 
and  obtained  a  decree  for  an  accounting,  in  which  accounting  and  decree 
the  article  in  question  was  included,  does  not  state  a  defense,  unless 
there  is  a  further  allegation  that  the  decree  against  the  manufacturer  has 
been  satisfied  by  payment  or  otherwise. 

Before  Sawyer,  Circuit  Judge. 
Demurrer  to  a  special  answer. 

Messrs.  Langhorne  &  MiUer  and  Mr.  W,  H.  H.  JBart,  for 
plaintiff. 

Mr.  J.  A.  McKenna,  for  defendant. 

Sawyer,  Circuit  Judge.  This  is  a  demurrer  to  a  special 
answer.  The  action  is  brought  to  recover  damages  for  the 
unlawful  use  of  certain  hydraulic  machines,  which  are 
alleged  to  infringe  upon  reissued  letters  patent  number  eight 
thousand  eight  hundred  and  seventy-six,  owned  by  plain- 
tiffs. The  answer  sets  up  that  the  same  plaintiffs  had,  pre- 
viously, brought  sujt  in  equity  against  one  Hoskins,  to 
recover  the  profits  resulting  from  an  infringement  of  the 
patent  by  Hoskins,  in  manufacturing  and  selling  machines 
constructed  according  to  the  specifications  of  the  patent; 
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that  a  decree  had  been  rendered  in  that  case  in  favor  of 
plaintiffs,  and  against  Hoskins,  and  upon  an  accounting  had, 
the  sum  of  sixteen  thousand  four  hundred  and  sixty-five 
dollars  aud  thirty-three  cents  had  been  awarded  to  plaintiffs 
as  the  profits  realized  by  Hoskins  from  manufacturing  and 
selling  said  machines.  The  answer  further  alleges  that  the 
particular  machines  used  by  the  defendant,  and  for  the  use 
of  which  the  present  action  is  brought,  were  purchased  by 
defendant  from  Hoskins,  and  that  the  profits  of  their  manu- 
facture and  sale  bad  been  included  in  the  decree  against 
Hoskins,  and  that  therefore  the  plaintiffs  had  received  sat- 
isfaction for  the  said  machines^  and  defendant  was  not  lia- 
ble to  plaintiffs  for  using  the  same. 

But  the  answer  nowhere  alleges  that  the  Hoskins  decree 
has  ever  been  satisfied  by  payment  or  otherwise.  In  order 
to  be  a  defense,  it  must  allege  that  said  decree  has  been 
paid  or  otherwise  satisfied,  as  well  as  that  the  accounting 
against  Hoskins  included  the  machines  in  question.  In  the 
absence  of  such  allegation,  the  answer  does  not  state  a 
defense.  {Gilbert  &  Barkei'  Mf.  Co,  v.  Bussing,  1  Bann.  & 
Ard,  621;  Birdsell  v.  Shaliol,  112  IT.  S.  485;  Steam  Stone 
Cutter  Co.  v.  Sheldons,  21  Fed.  Kep.  875;  Walker  on  Patents, 
sec.  314.) 

It  follows,  therefore,  that  the  demurrer  must  be  sustained, 
and  it  is  so  ordered. 

If  the  defendant  desires,  it  can  have  time  to  amend, 
though  I  cannot  see  that  it  can  properly  amend,  unless  it 
can  truthfully  state  that  the  decree  has  been  satisfied,  and  I 
have  good  reason  to  know  that  it  has  not  been  satisfied. 


Ex  Parte  Richakd  Koehler,  Receiver  of  the  0.  &  C. 

Railway. 

CiBCurr  CouHT,  Distbiot  op  Obboon. 
OCTOBEB  8,   1885. 

1.  DiBCBDOKATioH  BT  Bailwat  Gobpobation. — Notwithstanding  the  Honlt 
act,  a  railway  corporation  may  charge  less  for  a  long  haul  than  a  short 
one  in  the  same  direction,  when  the  rate  for  the  long  hanl  is  made  necessary 
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by  other  lines  of  transportation  competing  for  bosiness  at  the  point  from- 
whence  the  long  haul  is  made;  and  where  the  road  of  such  corporation 
forms  a  part  of  a  line  of  transportation,  consisting  partly  of  water  car- 
riage, between  two  principal  points,  the  rate  may  be  made  so  as  to  enable 
it  to  compete  with  another  road  that  oonstitntes  a  part  of  another  line  of 
water  and  railway  transportation  between  the  same  points. 
2.  Pbovibo  tu  Seotxon  2  o»  thb  Hoult  Act.— Under  this  proviso,  which  ex- 
cepts from  the  operation  of  the  act  *  *  goods  intended  in  good  faith  to  be 
shipped  to  points  beyond  the  limits  of  the  state,"  wheat  intended  by  the 
shipper  to  be  sent  directly  to  San  Francisco,  or  other  points  beyond  the 
limits  of  the  state,  via  Portland,  may  be  carried  on  the  O.  &  C.  road 
from  Oorvallis  to  the  latter  place  withont  reference  to  said  act. 

Before  Deady,  District  Jadge. 

Petition  for  infltruotiona. 

Mr.  John  W.  Whalley  for  the  petitioner. 

Mr.  Wallia  Noah  for  the  Oregon  Pacific  Bailway  Company. 

Deady,  J.     By  section  4   of  the   act  of  February  20^ 

1885,  it  is  declared  unlawful  for  any  person  engaged  in  the 

transportation  of  property  by  railway  in  this  state  to  charge 

or  receive  any  greater  compensation  for  a  short  haul  than  a 

•  longer  one  in  the  same  direction.     (Ses.  L.  39.) 

On  April  23,  Mr.  Koehler,  the  receiver  of  the  road  of  the 
Oregon  &  California  Bailway  Company,  presented  a  petition 
to  this  court,  asking  for  instructions  concerniug  his  right 
and  duty,  as  such  receiver,  under  the  provisions  of  said  act, 
whereupon  said  receiver  was  instructed,  among  other  things,  as 
follows :  **  To  charge  no  more  for  the  transportation  of  goods 
than  the  maximum  allowed  by  the  act,  nor  no  more  for  a 
short  haul  than  a  long  one  in  the  same  direction,  except  to 
and  from  points  where  the  rate  obtainable  is  affected  by 
water  transportation,  in  which  case  he  may  carry  at  as  low  a 
rate  as  the  water  craft  do,  without  reference  to  the  length  of 
the  haul."    (6  W.  C.  Bep.  345). 

And  now  said  receiver  asks  for  further  instructions  under 
said  section  4  on  a  state  of  facts  which  have  arisen  since  thai 
date.  From  the  present  petition  it  appears  that  the  Oregon^ 
Pacific  Bailway  Company  has  lately  completed  a  road  from 
Yaquina  bay  to  Corvallis,  and  is  now  engaged  in  the  trans- 
portation of  freight  and  passengers  thereon  between  said 
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points;  that  in  connection  therewith  an  ocean  steamer  is 
ran  between  Yaquina  bay  and  San  Francisco,  ''thns  form- 
ing a  line  of  transportation  from  Corvallis,  in  the  center  of 
the  Wallamet  valley,  to  San  Francisco,"  making  Gorvallis  a 
competing  point  for  railway  and  ocean  transportation  of 
goods  exported  from  or  imported  into  the  state;  and  that 
this  fact  necessarily  affects  the  rate  of  transportation  obtain- 
able at  other  points  capable  of  being  reached  by  water  craft 
from  Gorrallis. 

By  leave  of  the  court,  the  counsel  for  the  Oregon  Pacific 
was  heard  on  the  petition  in  opposition  to  counsel  for  the 
receiver. 

It  does  not  appear,  as  distinctly  from  the  petition  as  it 
should,  but  it  was  admitted  on  the  argument  by  counsel, 
that  the  Oregon  Pacific  is  carrying  wheat  from  Gorvallis  to 
Yaquina  bay,  a  distance  of  seventy-two  miles,  for  two  dollars 
and  sixty  cents  per  ton,  from  whence  it  is  carried  by  steamer 
to  San  Francisco  for  one  dollar  and  ninety  cents  per  ton,  or 
four  dollars  and  fifty  cents  over  the  whole  route;  while  the 
receiver  is  carrying  it  on  the  road  of  the  Oregon  &  Galifor- 
nia  Gompany,  from  Gorvallis  to  Portland,  a  distance  of 
ninety-eight  miles,  for  three  dollars  and  twenty  cents  a  ton, 
from  whence  it  is  carried  by  steamer  to  San  Francisco  for 
two  dollars  and  fifty  cents  per  ton,  or  five  dollars  and  sev- 
enty cents  over  the  whole  route.  From  this,  it  appears, 
that  there  is  in  fact  a  competition  between  these  two  roads, 
at  Gorvallis,  for  the  transportation  of  Oregon  wheat,  des- 
tined to  San  Francisco — the  one  being  an  important  part 
of  the  route  via  Yaquina  bay,  and  the  other  via  the  Golum- 
bia  river. 

The  ocean  and  railway  transportation  via  Yaquina  bay 
appear  to  be  under  one  management,  and  are  probably  one 
in  interest.  The  water  transportation  via  the  Golumbia 
river  route  is  merely  a  connecting  link  with  the  Oregon  & 
Galifornia  road,  and  the  management  and  ownership  of  each 
is  separate  and  distinct  from  that  of  the  other. 

It  follows  that  the  managers  of  the  Yaquina  bay  route,  by 
making  a  rate  to  San  Francisco,  less  than  the  one  by  the 
Golumbia  river,  whether  the  reduction  be  on  the  railway  or 
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ocean  part  of  such  route,  or  both,  may  prevent  the  Oregon 
&  California  road  from  carrying  any  wheat  from  Coryallis, 
that  is  destined  to  San  Francisco,  unless  the  latter  is  allowed 
to  compete  for  the  same  by  making  a  rate  between  Gorvallis 
and  Portland,  which  will  at  least  equalize  the  cost  of  trans- 
portation by  the  two  routes. 

Of  course,  the  Oregon  Pacific  has  no  right  to  object  to 
this,  and  the  public  who  are  interested  in  or  dependent  upon 
Gorvallis  as  a  shipping  point  for  the  export  of  wheat,  cannot 
be  injured  by  it,  but  may  be  benefited. 

The  only  objection  that  can  be  made  to  this  reduction  of 
rate  from  Gorvallis  to  Portland  is  that  it  would  be  in  conflict 
with  the  provision  of  the  ''Hoult  act,''  concerning  short  and 
long  hauls,  unless  the  rate  is  correspondingly  reduced  at 
all  points  between  these  two  places,  which  is  not  intended. 

In  ex  parte  KoeJder,  supra,  I  held  that  while  the  state  had 
'^  the  power  to  prevent  a  railway  from  discriminating  be- 
tween persons  and  places  for  the  sake  of  putting  one  up  and 
another  down,  or  for  any  reason  other  than  the  real  exigen- 
cies of  its  business,"  it  could  not  prevent  discrimination  be- 
tween places,  when  it  is  the  ' '  result  of  competition  with 
other  lines  or  means  of  transportation,"  and  practically 
thereby  deprive  a  railway  company  of  the  right  to  do  busi- 
ness and  render  its  property  comparatively  valueless. 

This  ruling  governs  this  case.  The  Oregon  Pacific,  by 
means  of  its  connection  with  the  ocean  steamer  between 
Tuquina  and  San  Francisco,  is  competing  at  Gorvallis  with 
the  Oregon  &  Galifornia  road  for  the  carrying  of  wheat  to 
San  Francisco,  and  the  receiver  of  the  latter  must  be  allowed 
to  make  a  rate  between  Gorvallis  and  Portland  that  will  en- 
able it  to  secure  what  it  can  of  the  business. 

The  receiver  also  asks  for  instructions  under  the  proviso 
of  section  2  of  the  act,  which  reads  as  follows:  *'The  pro- 
visions of  this  act  shall  not  apply  to  goods  intended  in 
good  faith  to  be  shipped  to  points  beyond  the  limits  of  this 
state." 

At  the  passage  of  this  act  there  was  no  railway  running 
out  of  the  state,  except  that  of  the  O.  R.  &  N.  Company. 
And  such  is  still  the  case.     The  only  reason  on  which  the 
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proyiso  could  have  been  adopted,  is,  that  in  the  carriage  of 
goods  out  of  and  beyond  the  state,  no  iojury  or  inooayeni- 
-ence  can  result  to  places  within  it,  by  reason  of  a  less  rate 
for  a  long  haul  than  a  short  one  in  the  same  direction. 
Besides  the  transportation  of  goods  to  a  point  without  the 
state  is  interstate  commerce,  and  beyond  the  power  of  the 
43tate  to  regulate.  And  it  can  make  no  difference  in  principle 
or  result  that  the  goods  so  shipped  are  carried  over  different 
lines  of  transportation  within  the  state  before  passing  be- 
yond its  limits.  It  is  the  intent  or  purpose  of  the  shipper 
-concerning  the  destination  of  the  goods  at  the  time  of  ship- 
ment that  determines  the  question  whether  they  are  within 
the  exception  or  not.  Whether  the  road  upon  which  they 
are  first  placed  is  an  interstate  one  or  not  is  immaterial. 
Any  road  which  leads  beyond  the  limits  of  the  state  or 
forms  a  link  in  a  line,  of  interstate  transportation,  upon 
which  goods  are  shipped  with  intent  to  transport  them  be- 
yond the  limits  of  the  state,  is  so  far  exempt  by  the  proviso 
from  the  operation  of  the  act.  {Pacific  Coast  S,  S.  Co.  v.  B. 
R.  Commissioners,  9  Sawy.  253;  Danid  v.  Ball,  10  Wall.  557). 

The  question  in  each  case  is  one  of  fact,  and  must  be  de- 
termined by  its  own  circumstances. 

The  receiver  is  therefore  instructed  that  in  hauling  wheat 
or  other  property  from  Corvallis  or  other  points  on  his  road 
that  is  en  route  for  San  Francisco  or  other  point  beyond  the 
limits  of  the  state,  he  may  make  a  rate  therefor  without 
reference  to  the  act. 


The  Queen  of  the  Pacific,  Her  Cargo,  Etc. 

ClBOUIT   COUBT,    DlSTBICT   OF   OrEGON. 

OOTOBEB  9,  1885. 

1.  Salyage— Amount  of  Awabd—How  Estimated.— The  elements  wkioh  en* 
ter  into  the  estimate  in  fixing  the  amoant  of  compensation  for  a  salyage 
service  are:  (1)  The  yalne  of  the  property  saved  and  of  that  employed  in 
saving  it;  (2)  the  degree  of  peril  from  which  the  saved  property  is  de. 
livered;  (3)  the  risk  to  which  the  property  and  persons  of  the  salvors 
are  exposed;  (4)  the  severity  and  duration  of  the  labor;  (5)  the  prompt* 
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ness  with  which  the  aerviceq  are  interposed;  and  (6)  the  skill,  courage, 
and  judgment  involved  in  the  services. 
2.  Sams— Dkcbee  of  District  Coubt  Affibmed. — As  in  this  case  all  of  the 
elements  which  go  to  justify  the  largest  allowance  are  found,  except  that 
the  duration  of  the  labor  was  not  long,  and  the  risk  to  the  salvors  and. 
their  property,  though  very  considerable,  was  not  of  a  very  extreme 
character,  the  decree  of  the  district  court  awaiding  bixty-four  thousand 
seven  hundred  dollars,  or  about  ten  per  cent,  of  the  value  o(  the  property 
saved,  is  affirmed,  with  interest  upon  the  amount  of  the  award  irom  th» 
date  of  the  decree  of  the  district  court  at  the  rate  of  six  per  cent. 

Before  Sawyer,  Gircnit  Judge. 

In  admiralty.  The  opinion  of  the  district  court  is  re- 
ported in  21  Fed.  Rep.  469,  and  10  Sawy.  304. 

Mr,  Milton  Andros,  for  claimant. 

Mr.  M,  W.  Fechheimer,  for  libelants. 

Mr.  £7.  E.  8.  Wood,  for  intervenors,  Gray  and  others. 

Sawteb,  Circuit  Judge.  At  the  last  moment  the  able  advo- 
cate for  the  claimant  filed  avoluminous  and  exhaustive  printed 
argument,  in  which  the  evidence  in  the  entire  case  is  ex- 
amined with  great  analytical  and  critical  ability.  This  was 
not,  as  I  have  been  informed,  furnished  to  either  the  ad- 
vocate for  the  libelants,  or  the  advocate  for  the  intervenors. 
I  should  have  given  the  opposing  advocates  in  the'case  an 
opportunity  to  be  further  heard  on  the  questions  discussed 
if  I  had  thought  it  necessary  to  a  proper  determination  of 
any  of  the  points  raised  in  the  argument.  I  have  myself 
fully  examined  every  question  discussed,  and  I  cannot  but 
feel  impressed  with  the  care  and  labor  bestowed  upon  the 
case,  and  with  the  fact  that  nothing  has  been  omitted  that 
legal  ability  and  searching  analysis  could  present.  I  have 
examined  the  maps  and  exhibits,  and  the  testimony  in  the 
case,  going  over  much  of  it  several  times,  and  I  have  arrived  at 
satisfactory  conclusions  as  to  every  disputed  point,  whichjl 
will  now  proceed  to  announce.  In  giving  my  decision,  I  shall 
follow  the  order  laid  down  in  the  urgument  just  referred  to, 
which  in  turn  has  followed  the  order  of  the  findingsjof  fact 
in  the  decree  made  by  the  district  judge. 

^*  First — That  the  services  performed  by  the  libelants  and 
intervenors  to  the  Queen  of  the  Pacific,  her  tackle,  apparel^ 
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ftimittire,  appurtenances,  and  cargo,  on  the  fourth  and  fifth 
-days  of  September,  1883,  were  salvage  services." 

This  finding  is  admitted. 

*'  Second — The  diameter  of  the  wheel  of  the  Queen  of  the 
Pacific  is  sixteen  feet,  the  hub  of  her  propeller  is  three  feet 
in  diameter,  and  the  center  of  the  hub  is  nine  feet  above 
the  keel  line." 

This  finding  is  admitted. 

"  Third — ^At  low  water  the  hub  of  the  propeller,  when  not 
covered  by  the  swell,  was  clearly  visible,  and  there  was  not 
more  than  eight  feet  of  water  under  the  stem  of  the  stranded 
Tessel  at  low  tide  when  she  was  aground." 

This  is  the  first  finding  challenged.  I  shall  not  go  into 
the  evidence  upon  this  head.  I  have  carefully  examined 
it,  and  I  am  satisfied  that  the  finding  is  fully  sustained  by 
it.  To  Captain  Harris' testimony  bearfng  upon  this  point 
I  attach  considerable  weight.  He  is  a  man  of  experience, 
master  of  the  government  life-saving  station  at  Cape  Disap- 
pointment, totally  disinterested,  and  he  had  good  oppor- 
tunities to  observe  the  condition  of  things  at  the  time.  I 
think  the  finding  is  fully  borne  out  by  the  testimony,  and  I 
a£Brm  it. 

^' Iburth — That  the  vessel  and  her  cargo  were  in  immi- 
nent peril  of  destruction  at  the  time  the  services  were  ren« 
dered,  and  that  said  vessel  and  her  cargo  would  probably 
never  have  been  saved  without  the  aid  furnished  by  libeU 
ants  and  jntervenors." 

This  finding  is  also  challenged,  and  is  examined  in  the 
claimant's  brief  under  the  following  heads: 

*'(1)  Whether  the  vessel  was  in  imminent  peril  of  destruc- 
tion at  the  time  the  services  were  rendered;  (2)  whether  it 
be  probable  that  the  ship  and  her  cargo  would  never  have 
been  saved  but  for  the  aid  furnished  (a)  by  the  libelants, 
(b)  by  the  interveners;  (3)  if  it  be  probable  that  without 
the  aid  of  the  libelants  and  intervenors  the  ship  would  have 
heen  lost,  then  the  degree  of  such  probability. " 
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This  is,  perhaps,  the  most  important  finding  in  the  case, 
and  the  amount  of  property  at  stake  is  so  large,  reaching 
about  three-quarters  of  a  million  of  dollars,  it  must  be  one* 
of  the  main  controlling  elements  in  fixing  the  amount  of  the 
award,  and  I  have  consequently  given  to  the  point  what  I 
believe  to  be  careful  and  conscientious  consideration.  The 
word  "  imminent/'  it  is  insisted,  conveys  usually  some  idea 
of  "immediate" — of  something  to  happen  ''upon  the  in- 
stant." But  concede  this  to  be  so,  in  a  general  sense,  yet 
it  does  not  mean  an  instant  consummation.  There  was  peril 
all  the  time.  A  storm  was  liable  to  rise  at  any  moment;, 
and  there  was  in  fact  a  high  wind  and  rough  sea  on  the  day 
after  the  rescue.  That  the  Queen  was  in  a  position  of  ex- 
treme peril  is  admitted.  That,  if  she  had  not  been  rescued 
at  the  time  she  was,  in  all  probability  she  never  would  have 
been  is  also  admitted.  But  we  do  not  need  these  admissions. 
We  know  from  the  history  of  those  sands,  and  the  wrecka 
upon  them,  from  the  natural  laws  that  govern  the  ocean, 
and  from  all  the  testimony  in  the  case,  that  the  situation^ 
was  one  of  the  greatest  menace,  calling  for  prompt  action 
and  constant  attention,  and  that  anything  like  a  storm  at  any 
time  would  have  inevitably  destroyed  the  ship.  Indeed,  it 
might  well  be  said  that  the  destruction  would  have  been  in- 
evitable had  she  not  been  got  off  at  the  time  she  was.  Im- 
mediate, prompt,  continuous,  energetic  action  was  required 
to  save  her.  Therefore,  I  think  it  can  be  said  with  entire 
truth  that  the  danger  was  "imminent"  during  the  entire 
time  she  was  on  the  sand.  In  the  opinion  of  all  the  wit- 
nesses familiar  with  Clatsop  spit,  her  position  was  one  of  im- 
minent danger.  Captain  FlaveFs  son  said  that  he  did  not 
think  she  could  be  saved.  I  am  also  inclined  to  attach 
considerable  weight  to  the  testimony  of  Captain  Barry,  who 
has  been  a  resident  for  some  years  at  Astoria,  and  who  was 
then  acting  as  the  agent  for  the  Lloyds,  and  whose  opinion 
was  "  that  unless  there  was  a  series  of  very  fortunate  circum- 
stances and  good  management  the  Queen  would  not  come 
off."    All  seemed  to  entertain  similar  views. 

As  to  whether  the  ship  would  probably  have  been  lost 
but  for  the  efforts  of  the  salvors,  it  is  in  evidence  and  ad-- 
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mitted  that  immediately  after  the  steamship  grounded  the 
engines  were  reversed,  and  kept  backing  with  full  force  for 
seyeral  hours  without  avail,  and  that  she  went  on  and  came 
off  at  about  the  same  stage  of  the  tide  is  likewise  admitted- 
All  that  the  steamship  had  acquired  before  the  libelants 
took  hold  of  her,  in  addition  to  her  propeller,  was  the  anchor 
sent  out  during  the  night  by  means  furnished  by  the  inter- 
Tenor  Gray.  Meanwhile,  she  had  lain  over  twenty-four 
hours  on  the  sands,  and  it  had  bedded  about  her,  burying 
her  propeller-blades  so  deeply  that  the  engineer  found  great 
difficulty  in  working  them  past  the  center.  To  the  cable 
attached  to  the  achor,  which  anchor  was  very  soon  deeply 
bedded,  and  never  came  home  at  all,  was  applied  a  fourfold 
purchase,  which  would  multiply  the  power  of  the  capstan 
engine  four  times,  less  friction  and  siiffness  of  cordage.  I 
have  no  doubt  this  anchor  held  the  sLip  from  going  fur- 
ther on  the  sands.  Again,  at  the  high  tide,  after  midnight, 
with  the  capstan  worked  by  an  engine  of  fifty  horse-power, 
with  the  fourfold  purchase  mentioned,  and  the  main  en- 
gines in  full  play  for  several  hours,  the  tide  being  at  its 
height,  the  ship  failed  to  come  off,  or  even  to  move.  There 
is  evidence  tending  to  show  that  she  moved  a  little;  but  I 
do  not  trust  that  evidence — it  does  not  satisfy  my  mind.  It 
was  certainly  very  difficult  to  determine,  by  the  means  em- 
ployed, that  the  ship  had  moved  the  short  distance  of  nine 
feet,  as  testified  to  by  third  officer  Wheeler,  the  only  officer 
who  speaks  with  any  degree  of  positiveness,  but  to  whose 
evidence  I  do  not  attach  much  importance;  for  he  at  one 
time  testified  that  she  moved  five  hundred  and  forty  inches, 
which  wholly  uncorroborated  statement  he,  upon  the  follow- 
ing day,  corrected  and  limited  to  one  hundred  and  eight 
inches.  Captain  Alexander,  who  of  all  on  the  ship,  ought 
to  have  known,  is  very  careful  not  to  say  that  she  moved;  he 
will  only  say,  ''It  was  the  general  impression  that  she 
moved  that  night."  Captain  Harris,  of  the  life-saving  sta- 
tion, a  disinterested  witness,  and  one  upon  whose  testimony 
I  feel  disposed  to  rely,  says  that  he  tied  a  rope  yarn  about 
the  hawser,  and  it  carried  through  the  hawse-pipe  about 
nine  feet;  but  this,  he  said,  would  only  indicate  that  the 
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ship  moved,  or  the  anchor  came  home,  or  the  hawser 
stretched.  In  another  place  Captain  Harris  states  posi- 
tively that  he  does  not  think  the  ship  moTed;  and,  on  care- 
fully examining  his  testimony,  I  have  concluded  this  to  be 
his  real  opinion,  and  what  he  meant  to  indicate  about  the 
piece  of  twine  was  that  the  new  hawser  had  stretched  about 
nine  feet.  But,  suppose  she  had  moved,  if  she  stopped 
after  having  moved,  the  stoppage  must  have  been  occasioned 
by  some  resistance  greater  than  she  had  been  overcoming; 
and  to  stop  a  ship  of  her  size,  when  once  in  motion,  with 
considerable  momentum  acquired,  no  trifling  sand-bank 
would  suffice;  so  that  we  might  truly  say  the  last  condition 
of  this  ship  was  worse  than  the  first.  My  own  conclusion  is 
that  the  ship  did  not  move  at  all. 

Again,  it  is  said  in  behalf  of  the  theory  that  the  Queen 
accomplished  her  own  relief,  that  Captain  Alexander  called 
out  to  the  engineer  to  give  her  all  the  steam  she  would 
stand,  to  ''throw  the  throttle  wide  open,"  or  something  of 
that  kind,  and  then  she  came  off.  Now,  according  to  the 
engineer's  testimony,  the  whole  machinery  of  the  vessel  had 
been  working  up  to  its  full  capacity  for  half  an  hour  before 
she  came  off,  so  that,  whatever  Captain  Alexander  may  have 
intended,  it  is  evident  his  words  had  no  effect.  He  doubt- 
less gave  the  order  as  the  vessel  rolled  back  and  forth,  and 
he  saw  she  was  lessened  in  her  bed;  but  the  critical  moment 
had  passed,  and  the  work  had  been  accomplished.  I  think 
it  is  clear  from  the  evidence  that  after  the  four  tugs  of  Cap- 
tain Flavel  swung  around  to  their  second  position  (the  main 
and  capstan  engines  being  in  full  play),  there  was  a  "long 
pull,  a  strong  pull,  and  a  pull  altogether, "  which  had  thehappy 
result  of  releasing  the  ship.  Whether  any  of  these  forces,  and, 
if  any,  just  which  ones,  could  have  been  dispensed  with  is  a 
matter  that  cannot  be  known;  but,  in  my  opinion,  they  were 
all  necessary,  and  all  contributed  largely  to  release  the  ship, 
and  I  have  no  doubt  at  all  that  the  vessel  would  never  have 
been  gotten  off  if  it  had  not  been  for  the  efforts  of  the  sal- 
vors, libelants  and  interveners.  I  do  not  think  the  services 
of  either  the  libelants  or  the  tugs,  or  of  the  interveners  could 
hekYQ  been  dispensed  with  without  a  loss  of  the  vessel.     It 
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was,  as  I  saj,  a  united  effort,  at  the  right  moment,  after  the 
Tassel  had  been  loosened  and  rolled  over  in  her  bed  by  the 
action  of  the  libelants,  that  released  the  ship.  I  think  this 
finding  of  the  district  judge  is  couched  in  very  moderate 
language.  To  me  it  seems  he  would  have  been  justified  in 
using  the  stronger  terms,  perhaps,  that  but  for  the  salvors 
her  loss  would  have  been  inevitable.  We  know  these  facta: 
that  after  she  went  on  she  worked  her  engines  to  their  ut- 
most capacity  for  some  hours  without  any  effect;  that  again, 
at  the  next  tide,  she,  together  with  the  capstan  engine, 
working  at  the  capstan  connected  with  the  anchor,  worked 
them  all  for  two  hours  at  their  full  capacity  without  effect; 
and  again,  at  the  following  tide,  after  working  all  her  en- 
gines for  two  hours,  and  for  the  last  half  hour  at  their  full 
capacity,  with  the  aid  of  Captain  Flavel's  four  tugs,  and 
after  the  tide-rip  had  twenty-four  hours  to  bank  her  up,  she 
did  in  fact  come  off  at  a  tide  several  inches  lower  than  when 
she  went  on.  What  would  have  happened  in  the  absence 
of  any  one  of  these  aids  we  can  only  conjecture.  It  is  true 
that  a  considerable  cargo  had  been  jettisoned,  but  the  ship 
was  buried  still  deeper  in  the  sand  in  the  meantime.  I 
-think  it  safe  to  conclude  that  she  never  would  have  been  got 
off  with  any  appreciable  less  aid  than  was  afforded.  I  do 
not  think  it  necessary  to  occupy  more  time  in  reviewing  the 
'evidence  and  presenting  my  reasons  further  upon  this  head. 
The  finding  of  the  district  court  is  affiimed. 

One  other  point  I  deem  it  proper  to  notice  in  this  connec- 
tion; that  is,  that  in  order  to  depreciate  the  services  of 
Captain  Flavel  and  his  tugs,  the  claimant  finds  it  necessary 
to  give  full  credit  to  the  efficiency  of  this  anchor,  carried 
out  by  the  means  furnished  by  Gray,  the  scow,  and  the  tug 
Oanby;  and,  in  seeking  to  deprive  Gray  of  his  share  of  the 
reward  as  a  salvor,  the  advocate  for  the  claimant  suggests 
means  by  which  the  ship,  without  the  aid  afforded,  could 
have  accomplished  the  same  purpose,  but  none  of  these 
means  are  shown  by  the  evidence  to  have  been  used,  or  even 
otherwise  suggested,  and  what  might  have  been  done  is 
wholly  conjectural.  All  that  is  certain  is  that  Captain  Gray, 
either  from  experience  in  such  matters,  or  by  a  happy  in- 
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spiratioD  of  the  moment,  grasped  the  fact  that  the  Queen 
had  no  means  for  carrying  out  her  heavy  anchors,  and  that 
his  scow  would  afford  a  ready  and  certain  way  of  approach- 
ing her,  and  suitable  means  for  accomplishing  this  object; 
that  he  acted  promptly  upon  the  thought,  brought  his  scow 
from  Astoria,  and  that  the  means  thus  provided  by  him 
were  used  with  great  benefit  to  the  ship;  and  that  until  the 
arrival  of  the  scow  the  planting  of  an  anchor  had  not  even 
been  discussed  or  suggested,  so  far  as  we  know;  that  Gap- 
tain  Gray  remained  by  the  distressed  steamship  until  his 
services  were  no  longer  needed,  and  in  the  dark  with  his  tug 
and  scow  assisted  in  carrying  out  this  anchor — all  of  which 
shows  that  he  is  largely,  if  not  solely,  entitled  to  the  credit 
of  whatever  benefit  this  anchor  was  to  the  ship. 

'*  Fifth — That  the  vessel  went  on  and  came  off  the  spit 
where  she  was  aground  at  high  water  '  slack.'" 

This  finding  is  not  challenged. 

'•S'uc^A— That  on  the  fourth  of  September,  1883,  it  waa 
high  water  at  the  point  where  the  vessel  was  aground  at 
about  1 :41  o'clock  in  the  afternoon,  and  on  the  fifth  of  Sep- 
tember, 1883,  it  was  high  water  at  the  same  point  at  about 
207  in  the  afternoon." 

This  finding  is  not  challenged. 

"/Severt^A— That  the  main  engines  of  the  vessel  are  three 
thousand  horse-power,  and  she  has  also  a  smaller  engine  of 
fifty  horse-power;  that  the  highest  capacity  to  which  the 
main  engines  were  ever  worked  during  the  time  she  was 
stranded  was  about  two  thousand  two  hundred  horse-power; 
and  that  as  soon  as  the  vessel  grounded  her  engines  were- 
reversed  and  worked  to  their  full  capacity  attempting  to* 
back  her  off,  but  without  success;  and  that  on  the  night  of 
the  4th,  at  high  tide,  both  her  main  and  her  smaller  engines 
were  worked  to  their  full  capacity  for  about  two  hours  in 
attempting  to  get  the  vessel  off,  but  without  success." 

This  finding  is  not  challenged. 

' '  Eighth — ^That  the  engines  of  the  stranded  vessel  had 


Disi  Or.]  The  Queen  of  the  Pacifio.  203 

1885.]  Opinion  of  the  Oonrt— Sawyer,  0.  J. 

beeD  working  to  their  fall  capacity  for  about  half  an  hoar 
immediately  prior  to  the  time  when  the  yessel  came  off  the 
spit." 

This  finding  is  admitted. 

**NirUh — That  the  weather  daring  the  time  the  vessel 
was  stranded  was  thick  with  fog  and  smoke,  and  the  sea 
was  comparatively  smooth,  with  a  swell  thereon  of  aboai 
Biz  feet." 

This  finding  is  challenged,  bat  there  is  no  contest  apon  it 
except  as  to  the  height  of  the  swell,  and  I  think  the  majority 
and  weight  of  evidence  sustains  the  finding.     It  is  affirmed. 

"  Ihnth — ^That  on  the  night  of  the  fourth  of  September^ 
1883,  and  at  low  tide,  there  were  light  breakers  or  tide-rips 
in  the  vicinity  of  the  place  where  the  vessel  was  aground.'^ 

This  finding  is  challenged,  but  was,  as  I  remember  it, 
abandoned  on  the  trial.  Certainly  there  is  no  conflict  as  to 
this  point  in  the  evidence,  and  the  finding  is  affirmed. 

"  Meuenih — ^That  on  the  day  following  the  rescue  of  the 
vessel  the  weather  and  surf  on  the  spit  were  such  as  would 
have  made  it  very  dangerous  for  the  vessel  if  she  had  been 
there." 

This  finding  is  challenged,  but  exactly  why  I  cannot  un- 
derstand, for  the  next  finding,  which  is  admitted,  contains  a 
corroboration  of  it.  However,  it  is  my  opinion,  fully  sus- 
tained by  the  evidence,  and  is  affirmed. 

*'  Twelfth — That  if  the  vessel  had  not  been  rescued  when 
she  was,  in  all  probability  she  never  would  have  been 
saved." 

This  finding  is  not  challenged,  and  it  obviates  any  neces- 
sity for  the  three  preceding  findings. 

^'  Ihirteenth  —  That  the  libelants  and  iutervenors  dis- 
played promptitude,  energy,  skill  and  good  judgment 
throughout  in  the  performance  of  the  services  rendered  to- 
the  property  libeled  in  this  suit,  and  that  the  safety  of  sucL 
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property  was  largely  due  to  the  efforts  of  the  libelants  and 
interyenors  in  that  behalf." 

This  finding  is  challenged,  but  is  discassed  in  claimants' 
brief  in  the  third  subdivision  of  the  elements  of  salvage,  and 
under  the  fourth  finding  of  the  decree.  I  do  not  think  it 
necessary  to  add  anything  to  what  I  have  already  said,  fur- 
ther than  to  remark  that  I  think  it  highly  probable,  if  not 
certain,  that  a  man  of  the  lar^e  experience  of  Captain  Fla- 
vel  (over  twenty-five  years  at  the  mouth  of  the  Columbia 
river,  and  engaged  in  the  steam  tug  business  for  towing  and 
aiding  vessels),  would  know  more  about  the  business  in 
hand  than  any  other  person  present.  At  all  events,  he  was 
left  to  his  own  devices  and  discretion,  and  at  no  time  was 
lie  interfered  with  or  a  suggestion  made  to  him  by  those  on 
the  Queen.  This  shows  the  confidence  repcsed  in  Captain 
Flavel's  judgment,  experience  and  discretion  by  the  officers 
and  agents  of  the  Queen.  Some  fault  has  been  found  with 
iiim  for  hauling  with  the  tugs  on  the  port  quarter  of  the 
Queen  of  the  Pacific,  and  with  his  theory  of  ''wiggling" 
her  in  her  bed,  and  the  opinion  has  been  expressed  by  some 
of  claimants'  witnesses  that  he  ought  to  have  pulled  dead 
astern,  so  as  to  drag  her  off  in  the  way  she  went  on.  In  the 
first  place,  she  was  a  very  large  and  heavy  ship,  and  must  have 
gone  on  to  the  bank  or  spit  under  full  headway,  for  she  was 
found  wholly  inside  the  twelve-foot  depth  of  water  line,  and 
a  long  way  inside  the  line  of  breakers,  and  no  efforts  of  her 
own  gave  her  any  relief.  It  is  evident  that  loose,  shifting 
sands,  of  the  character  these  are  shown  to  be,  would  bank 
about  her  mid-ships,  and  it  is  in  evidence  that  she  had  a 
considerable  bank  on  her  starboard  side,  and  it  is  more  than 
probable  there  was  one  on  her  port  side  also.  These  banks 
had  accumulated  under  the  operation  of  the  ''tide-rips** 
during  the  twenty-four  hours  and  over  that  the  Queen  of  the 
Pacific  was  on  the  spit,  and  it  is  evident  that  to  have  dragged 
her  through  them,  she  being  wider  amid-ships  than  aft, 
would  have  been,  in  the  nature  of  things,  very  difficult 
if  not  impossible.  It  does  not  need  evidence  to  show,  on 
the  other  hand,  that  if  she  could  be  moved  ever  so  little  in 
lier  bed  it  would  loosen  the  sand  about  her  and  allow  the 
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water  to  rash  in  and  help  clear  it  away.  Besides,  these^ 
banks  of  sand  closely  impacked  about  the  sides  of  a  ship- 
would,  not  only  by  friction  and  pressure  hold  the  ship  in 
her  bed,  but  exclude  the  water  and  its  pressure,  and  thus 
diminish  largely  the  area  of  the  lifting  surface  for  the  water 
to  act  upon,  and  the  buoyant  effect  would  be  lost  of  a  large 
portion  of  the  water  about  her,  so  that  it  would  require  a 
greater  depth  to  float  her  than  if  the  sand  were  not  packed 
about  her  sides.  By  pulling  on  the  quarter,  and  endeavor- 
ing to  turn  the  ship  in  her  bed  about  her  midlines,  it  is  evi- 
dent a  greater  force  could  be  exerted  to  break  up  this  bed 
of  sand.  Moreover,  these  cables,  one  fastened  to  her 
starboard  and  one  to  her  port  quarter,  were  attached  to  the 
ship  twenty  or  twenty-five  feet  above  her  keel,  thus 
giving  this  leverage  to  the  tugs  to  enable  them  to 
roll  her  upon  her  keel.  For  example,  we  all  know 
that  by  fastening  the  cables  on  the  masts  a  little 
above  the  decks,  and  using  the  leverage  afforded,  ships- 
are  often  hove  down  to  scrape  or  repair  their  bottoms. 
That  this  proceeding  produced  its  proper  effect  is  evident 
from  the  fact  that  when  the  tugs  had  pulled  for  awhile  the 
ship  righted  and  surged  over  to  port,  but  when  they  relaxed, 
and  fell  around  more  to  stern,  at  the  time  they  were  getting 
into  position  to  pull  her  off,  she  again  rolled  back  to  star- 
board, (thus  rolling  back  and  forth  in  her  bed,)  a  conclu- 
sive proof,  to  my  mind,  that  she  had  broken  her  bed  of 
sand,  but  was  still  resting  her  keel  upon  the  bottom,  and 
was  far  from  being  afloat.  Much  stress  is  laid  upon  the 
anchor  laid  by  the  Queen  by  the  aid  of  Captain  Gray,  and 
which  was  attached  to  a  cable  having  a  fourfold  purchase 
rigged  upon  it,  and  operated  by  the  steam  capstan.  This 
anchor  was  put  out  and  located  under  the  directions  of  the 
officers  of  the  Queen  for  the  purpose  of  holding  her,  and  to 
aid  in  withdrawing  her  from  her  perilous  position,  yet  it  was 
planted  out  in  very  nearly  the  same  direction  as  that  last 
occupied  by  the  tugs  in  relation  to  the  Queen.  This  is^ 
conclusive  evidence  that  the  officers  of  the  Queen  at  that 
time  thought  this  the  proper  direction  to  pull  in  order  to^ 
work  the  ship  in  her  bed  and  relieve  her  from  her  perilous. 
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position,  and  is  a  practical  vindication  by  the  respondents 
themselves  of  the  judgment  of  Captain  Flayel  in  pulling  off 
the  port  quarter  until  the  vessel  should  break  up  her  bed  of 
sand,  and  so  become  loosened  and  lifted  up  as  to  be  in  a 
position  to  float  off  by  the  united  stern  pull  as  afterwards 
applied.  I  will  not  go  into  this  question  further  as  to  the 
propriety  of  the  action  of  the  libelants,  but  will  say  that 
success  in  fact,  after  repeated  failures  without  their  aid, 
vindicated  their  judgment,  and  that  I  fully  concur  in  the 
finding  of  the  district  judge,  which  is  affirmed. 

"Fourteenth — That  in  the  performance  of  the  services  the 
libelants  on  board  the  tugs,  under  tbe  management  of  the 
libelant  George  Flavel,  were  exposed  to  considerable  danger 
and  risk,  and  that  the  tugs  managed  by  libelant  George 
Flavel  were  in  considerable  danger  of  destruction  during 
the  performance  of  the  services." 

This  finding  is  challenged,  and  is  examined  by  the  counsel 
for  the  claimant  in  the  second  subdivision  of  his  considera- 
tion of  the  elements  that  are  to  be  considered  in  determining 
the  amount  to  be  allowed  for  a  salvage  service.  I  will  not 
attempt  to  give  all  the  reasons  that  have  led  to  my  conclu- 
sion on  this  point.  The  finding,  and  the  language  in  which 
it  is  expressed,  commend  themselves  to  my  approval  upon 
the  evidence.  The  risk  or  danger  may  not  have  been  and 
was  not  of  the  most  extraordinary  character,  but  it  certainly 
was  of  such  a  character  as  to  be  worthy  of  great  considera- 
tion. It  was  considerably  greater  than  that  of  an  ordinary 
towage  service.  If  there  was  no  other  evidence,  it  would 
be  sufficient  to  note  that  fears  for  the  safety  of  the  tugs  were 
expressed  by  those  on  board  the  Queen;  and,  though  the 
weather  and  the  sea  were  not  of  the  most  dangerous  charac- 
ter at  the  time,  still  the  safety  of  those  on  board  the  tugs 
was  identified  with  that  of  the  tugs  themselves,  and  in  such 
a  scene  what  would  have  been  the  result  of  any  accident 
must  remain  largely  a  matter  of  conjecture.  We  know  from 
general  experience  that  on  such  occasions  there  is  always 
more  or  less  danger.  The  fact  that  Captain  Flavel,  in 
response  to  expressions  of  fear  on  the  part  of  some  of  the 
crew,  said,  in  tones  manifesting  some  degree  of  passion. 
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^' Stay  here;  yon  can't  drown,  anyhow,"  is  dwelt  npon  by 
the  advocate  for  the  claimants  as  showing  hi»  (Flavers)  esti* 
-siate  of  the  danger  to  be  slight;  bat,  taking  the  evidence 
altogether,  I  think  the  more  reasonable  view  is  that  there 
most  have  been  considerable  danger  when  Captain  Elavel 
fonnd  it  necessary  to  quiet  the  apprehensions  of  experieneed 
seamen  by  snch  a  decided  command.  However  that  may 
be,  it  is  not  important,  for  it  is  plain  that  the  tugs  could  not 
have  been  damaged  to  the  extent  they  were — over  three 
thousand  dollars  being  allowed,  and  admitted  to  be  just,  for 
repairs  to  the  tugs — if  something  more  than  ordinary  risk 
had  not  been  incurred.  The  damages  allowed  to  the  tug 
least  injured  were  more  than  five  hundred  dollars.  Again, 
the  risk  of  grounding,  some  of  them  having  thumped  on  the 
bottom,  and  of  loss  of  one  or  more  of  the  tugs,  was  not  an 
•ordinary  risk;  and,  as  before  remarked,  the  safety  of  the 
crew  was  in  a  measure  identified  with  that  of  the  tugs  they 
were  on.  I  consider  the  finding  a  very  proper  one,  and 
.  affirm  it. 

*' Fifteenth — That  no  contract  was  made  or  entered  into 
between  the  libelants  and  claimant  in  relation  to  the  services 
so  rendered  by  libelants  as  to  the  compensation  to  be  paid 
or  received  therefor,  and  that  the  value  of  such  services 
should  be  determined  under  the  general  admiralty  law." 

This  finding  is  admitted. 

** Sixteenth — ^That  the  bills  presented  by  the  intervener 
Gray  to  George  0.  Perkins,  and  paid,  were  presented  and 
paid  under  the  apprehension  that  the  libelant  George  Flavel 
would  settle  his  demands  on  the  basis  of  services  rather 
than  of  salvage,  and  with  the  understanding  that  if  it  should 
prove  otherwise,  and  legal  proceedings  for  salvage  should 
be  instituted,  then  the  rights  of  the  iutervenor  should  not 
be  prejudiced  by  such  settlement." 

This  finding  is  challenged,  but  I  find  the  evidence  of  Cap- 
tain Gray  to  be  very  clear,  direct,  and  positive  upon  the 
point,  and  in  comparing  it  with  that  of  Governor  Perkins, 
I  see  no  reason  to  disbelieve  it.  Governor  Perkins  admits 
some  snch  conversation,  and  so  confirms  Gray,  but  places  a 
somewhat  di£Eerent  construction  upon  it.     But  bis  memory 
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is  not  so  decided  nor  so  olear  as  Captain  Gray's,  and,  as  I 
have  said,  I  can  see  no  reason  to  doubt  the  latter;  bat  if 
there  were  any  doubt  upon  the  question,  the  testimony  of 
Mr.  Noyes,  a  disinterested  witness,  that  Governor  Perkins 
afterwards  said  that  Gray  ought  to  share  if  the  others  re- 
ceived salvage,  or  remarks  to  that  effect,  would  resolve  it  in 
favor  of  Gray.  This  finding  will  be  affirmed  with  the  excep- 
tion of  the  word  '*  apprehension."  Apprehension  conveys 
some  idea  of  fear,  I  think  the  word  "  expectation  "  more 
nearly  represents  the  state  of  facts  disclosed  by  the  evi- 
dence. With  this  alteration  the  finding  of  the  Court  below 
is  affirmed. 

''  SeverdeerUh — That  the  value  of  the  property  saved  is  as 
follows:  The  Queen  of  the  Pacific,  $485,000;  her  cargo, 
$220,000;  express  matter,  $22,750;  passenger  fares,  $3, 124. 56; 
freight  earned,  $5,912.28;  making  in  all  the  sum  of  $736,- 

786.84." 

This  finding  is  admitted . 

'^Eighteenth — ^Tbat  the  amount  of  cargo  jettisoned  was 
about  632  measurement  tons,  valued  at  about  $95,000." 

This  finding  was  admitted. 

**  Nineteenth — That  the  value  of  the  property  employed  in 
performing  the  salvage  services  aforesaid  was  as  follows : 
By  the  libelants,  $100,000;  by  the  intervenors,  Gray  et  cd.^ 
$50,000;  making  in  all  the  sum  of  $150,000." 

This  finding  was  challenged,  but  the  objection  was  aban- 
doned on  the  trial,  and  &e  finding  is  considered  admitted. 
I  only  care  to  remark  upon  this,  as  an  element  in  determin- 
ing a  salvage  award,  that  it  is  a  considerable  amount  of 
property  for  salvors  to  put  at  risk.  It  is  about  one-fifth  the 
value  of  all  the  property  saved,  which,  as  I  have  said,  was 
itself  an  extraordinary  amount;  and  the  value  of  the  prop- 
erty engaged  in  the  salvage  services  is  an  important  element 
in  determining  the  amount  to  be  awarded. 

'^  Twentieth — That  the  expenses  incurred  by  the  libelant, 
George  Flavel,  in  and  about  the  performance  of  the  salvage* 
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Beryices  were  as  follows:  For  repairs  to  the  tng  Brenham, 
1820;  to  the  tug  Golambia,  $1,120;  to  the  tug  Asfcoria,  $560; 
to  the  tag  Pioneer,  $700;  in  all  the  snm  of  $3,200/' 

This  finding  is  admitted. 

*'Hventy-fir8t — That  neither  of  the  libelants  nor  the  inter- 
yenors  would  have  been  entitled  to  any  compensation  if  the 
property  had  not  been  saved." 

This  finding  is  challenged,  but  upon  what  ground  I  am 
ignorant.  The  point  has  not  been  argued  before  me.  The 
finding  is  affirmed. 

^^lioeniy'Secand— That  the  libelants  and  intervenors  are 
entitled,  according  to  the  rule  of  the  admiralty  law,  to  the 
sum  of  $64,700,  as  compensation  for  the  serrices  rendered 
by  them,  which  sum  should  be  distributed  among  tbem  as 
follows:"  [Here  follows  the  distribution  made  by  the  dis- 
trict judge.] 

This  award  is,  of  course,  the  great  issue,  and  the  only 
ultimate  issue,  contested  on  the  appeal  in  the  case,  to  the 
determination  of  which  all  other  findings  tend,  and  the  re- 
marks already  made  in  considering  them  render  any  further 
discussion  of  the  elements  of  the  salvage  service  unneces- 
sary. It  simply  remains  now  to  determine  whether  this 
award  is  disproportionate  to  the  services  rendered.  In  ar- 
riving at  a  conclusion  the  whole  case  must  be  taken  into 
view.  The  award  is  $64,700  in  all.  It  is  liberal,  but  the 
case  demands  that  it  should  be  so.  It  would  have  failed  to 
satisfy  the  rules  and  theories  of  admiralty  law  if  it  had  not 
been  liberal.  The  permanent  interests  of  commerce  and  of 
the  public,  as  well  as  of  the  underwriters  and  owners  them- 
selves, demanded  that  the  award  should  be  liberal.  The 
elements  which  enter  into  the  estimate  in  fixing  the  amount 
of  compensation  for  a  salvage  service  are :  (1)  The  value  of 
the  property  saved  and  of  that  employed  in  saving  it.  (2) 
The  degree  of  peril  from  which  the  saved  property  is  de- 
livered. (3)  The  risk  to  which  the  property  and  persons 
of  the  salvors  are  exposed.  (4)  The  severity  and  duration 
of  the  labor.  (5)  The  promptness  with  which  the  services 
14 
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are  iuterpoeed;  and  (6)  the  skill,  coarage,  and  jadgment  in- 
volved in  the  services.  In  this  case  all  the  elements  which 
go  to  justify  the  largest  allowance  are  found,  except  that  the 
duration  of  the  labor  was  not  long,  and  the  risk  or  danger 
to  the  salvors  and  their  property,  though  very  considerable, 
was  not  of  a  very  extreme  character.  It  is  seldom  that  so 
many  of  these  elements  are  found  in  the  same  case.  The 
peril  of  the  property  saved  was  very  great.  The  destruction 
of  the  vessel  seemed  almost  inevitable.  The  amount  saved  was 
large,  as  was  the  value  of  the  property  employed  in  saving  it. 
The  service  was  promptly  rendered,  and  a  high  degree  of 
skill,  courage,  and  judgment  displayed.  The  amount  of 
property  rescued  from  almost  inevitable  destruction  is  very 
large  indeed — about  three-quarters  of  a  million  of  dollars. 
The  risk  to  life  and  property  of  the  salvors,  while  not  of 
the  highest  degree,  was  well  deserving  consideration.  The 
circumstances,  therefore,  demanded  a  liberal  allowance,  and 
as  I  have  before  said,  the  award  is  liberal,  but  I  am  not 
prepared  to  say  that  it  is  too  liberal.  On  the  contrary,  tak- 
ing the  whole  case  into  consideration,  I  am  satisfied  it  is  no 
more  than  true  policy  and  justice  require.  The  allowance 
is  only  about  ten  per  cent,  upon  the  value  of  the  property 
saved.  While  the  sum  in  the  aggregate  is  large,  the  per- 
centage upon  the  value  is  not  so.  The  distribution  of  the 
award  I  shall  not  go  into.  The  district  judge  had  the  par- 
ties and  the  witnesses  before  him,  and  I  am  satisfied  that 
he  considered  well  the  distribution  he  made.  It  is  satisfac- 
tory to  me,  and  there  is  no  complaint  on  the  part  of  those 
claiming  the  salvage  money  allowed.  The  finding  is  af- 
firmed. 

There  are  certain  other  interveners  in  the  case,  though 
how  they  get  here  is  a  question.  On  looking  at  the  records 
I  tind  they  never  filed  any  stipulation  for  costs  in  the  dis- 
trict court,  either  upon  filing  their  intervention,  or  at  any 
other  time,  and  the  only  way  they  appear  before  me  is  by 
this  notice  of  appeal.  No  one  appeared  for  them  in  court 
at  the  oral  argument,  and  I  only  found  out  that  they  were 
aking  any  contest  here  by  accidentally  discovering  a  short 

tement  of  their  points  among  tha  papers.     Their  cause 
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was  considered  abandoned  in  the  district  court,  and  their 
intenrention  was  ordered  dismissed.    I  affirm  that  decision. 
The  decree  of  the  district  court  in  this  cause  is  affirmed. 
I  have  concluded  to  allow  six  per  cent,  interest — maritime 
interest — upon  the  amount  of  the  award  from  the  date  of 
ihe  decree  in  the  district  court.     Counsel^  in  preparing  the 
'  findings  and  decree  of  this  court,  will  conform  to  those  of 
the  district  court  in  all  respects,  except  in  the  particular  I 
iiave  mentioned  relative  to  the  conditional  settlement  with 
Captain  Gray.     For  the  word  '*  apprehension  "  will  be  sub- 
stituted the  words  ''under  the  expectation  ajid  upon  the 
hypothesis.*' 


In  re  Jung  Ah  Lung — On  Habeas  Corpus. 
In  re  Jung  Ah  Hon — On  Habeas  Corpus. 

DiBTBICT  COUBT,  DiSTBICT  OP  CaLIFOBNIA. 
OCTOBEB  13,  1885. 

1.  Chinxsb  Restbiction  Act — Right  op  Chinaman  Detainied  on  Boabd 

YsBSEL  to  Habtbah  Cobpub — ^The  refusal  to  allow  a  Chinese  passenger  to 
land  is  a  restraint  of  bis  liberty,  within  the  meaning  of  the  habeas  corpus 
act,  and  it  is  the  dnty  of  the  court,  justice,  or  judge  to  whom  the  apjplica- 
tion  for  a  writ  of  habeas  corpus  is  made,  to  forthwith  award  the  writ, 
unless  it  appears  from  the  petition  itself  that  the  party  is  not  entitled 
thereto.     (Rev.  Stat.,  sec.  755.) 

2.  Samk— Dbcision  op  Collbctob  not  Res  Adjudioata— The  court,  in  inves- 

tigating the  legality  of  the  detention  of  a  Chinese  passenger  on  board  a 
vessel,  in  such  a  case,  is  not  bound  or  controlled  by  the  decision  of  the 
collector  of  the  port,  or  his  deputy,  as  to  the  right  of  such  passenger  to 
land. 

Before  Hoffman,  District  Judge. 
Mr,  Wm.  F.  Oibson,  for  petitioners. 
Mr.  S.  G.  Hilhom,  for  the  United  States. 

Hoffman,  J.  (orally).  The  intervention  filed  by  the  dis- 
trict attorney  challenges  the  jurisdiction  of  the  cbnrt  upon 
two  grounds: 

First.  That  the  petitioner  is  not  restrained  of  his  liberty 
within  the  meaning  of  the  habeas  corpus  act. 
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Second.  That  the  collector  has  already  inyestigated  and 
passed  upon  the  petitioner's  right  to  land.  That  the  ques- 
tion is,  therefore,  res  adjudicaia,  and  that  the  court  is  bound 
by  the  collector's  decision,  and  has  no  right  to  further  exam* 
ine  into  the  matter. 

First.  It  is  admitted  that  the  petitioner  is  of  the  Mon- 
golian race;  that  he  is  on  board  a  steamer  recently  arrived 
at  this  port,  from  \¥hich  he  is  not  permitted  to  land.  The 
mode  of  his  restraint  is  not  specified,  but  if  restrained  law- 
fully, any  force  necessary  to  prevent  his  leaving  the  ship* 
can  rightfully  be  applied. 

It  is  not  denied  that  it  is  the  intention  of  the  master  to 
retain  him  on  board  the  ship  until  her  departure,  and  then 
to  convey  him  to  the  port  in  China  from  which  he  came, 
unless  in  the  mean  time  the  petitioner  may  find  means  of 
getting  on  board  some  other  ship  without  landing  on  our 
shores,  to  be  conveyed  by  her  to  some  foreign  country. 

Whether  this  proceeding  be  lawful  may  involve  important 
questions  of  law  and  of  fact.  The  petitioner  is  a  free  man 
under  our  flag  and  within  the  protection  of  our  laws.  If  the 
denial,  therefore,  to  the  petitioner  of  the  right  to  land,  thus 
converting  the  ship  into  his  prison-house,  to  be  followed  by 
his  deportation  across  the  sea  to  a  foreign  country,  be  not  a 
restraint  of  his  liberty  within  the  meaning  of  the  habeas, 
corpus  act,  it  is  not  easy  to  conceive  any  case  that  would 
fall  within  its  provisions. 

The  second  objection  raised  by  the  district  attorney  is 
that  the  restriction  act  commits  to  the  collector  the  duty  of 
deciding  upon  the  right  to  land  of  any  Chinese  persons 
arriving  in  this  country;  that  his  decision  is  final  and  con- 
clusive, and  that  this  court  has  no  right  to  review  it  on  the 
return  of  the  writ  of  habeas  corpus. 

This  claim  of  exclusive  jurisdiction  on  the  part  of  the  col- 
lector must  be  derived  from  the  provisions  of  the  ninth  sec- 
tion of  the  act  of  1882,  for  no  other  section  of  the  act  affords 
the  slightest  color  to  such  a  pretension. 

Section  9  is  as  follows:  ''Before  any  Chinese  passengers 
are  landed  from  any  such  vessel,  the  collector,  or  his  dep- 

'y,  shall  proceed  to  examine  such  passengers,  comparing 
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the  certificates  with  the  list  and  with  the  passenger,  and  no 
person  shall  be  allowed  to  land  in  the  United  States  from 
such  vessel  in  violation  of  law." 

It  will  be  perceived  that  the  duty  imposed  upon  the  col- 
lector is  to  make  the  examination  mentioued  in  the  section. 
He  is  not,  in  terms,  directed  to  prevent  the  landing  of  pas- 
sengers, but  it  may  reasonably  be  inferred  from  the  clause 
which  forbids  any  passengers  to  be  landed  in  violation  of 
the  law,  that  it  was  intended  that  he  should  carry  out  that 
provision.  But  the  section  affords  no  color  to  the  extraor- 
dinary pretension  that  the  result  of  that  examination  shall 
7>e  final  and  conclusive  upon  the  rights  of  passengers.  Such 
an  abrogation  of  the  writ  of  habeas  corpus,  which  has  always 
been  considered  amongst  English-speaking  peoples  the  most 
sacred  muniment  of  personal  freedom,  must  be  unmistakably 
•declared  by  Congress  before  any  court  could  venture  to 
withhold  its  benefits  from  any  human  being,  no  matter  what 
his  race  or  color. 

'  It  seems  to  have  been  in  some  quarters  overlooked  that 
the  restriction  act  does  not  prohibit  the  coming  into  this 
country  of  all  Chinese  persons. 

First.  The  restriction  is,  both  by  the  treaty  and  the  act 
•of  congress,  confined  to  Chinese  laborers,  and  persons  other 
than  Chinese  laborers  are  not  within  the  prohibition. 

The  passenger  arriving  here  may  be  a  Chinese  merchant, 
student,  traveler  from  curiosity,  or  other  person  not  a 
laborer.  The  inquiry  into  his  status  in  this  respect  is  often 
exceedingly  difficult. 

Second.  He  may  also  hold  a  certificate  issued  by  the 
custom  house,  authorizing  him  to  re-enter  the  United  States. 
The  question  whether  such  certificate  has  been  fraudulently 
obtained,  and  whether  the  person  holding  it  is  entitled  to 
its  protection,  is  frequently  raised,  and  often  very  difficult 
of  solution. 

Third.  He  may  also,  under  the  decision  of  the  supreme 
court,  be  entitled  to  land  without  a  certificate,  if  it  shall 
.appear  that  he  resided  in  the  United  States  at  the  date  of 
the  treaty,  and  departed  therefrom  before  the  restriction  act 
went  into  operation,  and  before  it  was  possible  for  him  to 
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obtaiD  a  retain  certificate  from  the  castom  house.     This* 
inquiry  also  is  exceedingly  difficult. 

Fourth.  He  may  be  entitled  to  land  on  the  ground  thai 
he  was  bom  in  this  country,  and  has  therefore  the  full  rights 
of  an  American  citizen. 

Here,  also,  difficult  questions  of  fact  may  arise  for  deter- 
mination. The  collector,  who,  it  is  suggested,  is  charged 
with  the  exclusive  decision  of  these  questions,  is  not  of 
necessity  a  lawyer.  He  discharges  his  duties  by  deputy. 
He  is  not  authorized  to  administer  oaths  to  witnesses,  nor 
to  compel  their  attendance.  The  discharge  by  him  of  the 
duties,  heretofore  supposed  to  belong  to  the  judicial  depart- 
ment of  the  Government,  would  be  almost  impracticable, 
unless  the  other  duties  of  his  office  be  neglected.  It  is  be* 
lieved  that  in  this  class  of  cases  the  collector  has  rarely 
personally  concerned  himself  with  their  examination.  If  I 
am  right  in  the  opinion  that  a  Chinese  person,  like  every 
other  human  being  in  this  country,  is  entitled  to  the  benefit 
of  the  writ  of  habeas  corpus,  in  order  that  it  may  be  judi- 
cially ascertained  whether  the  restraint  of  his  liberty  be 
lawful  or  unlawful,  to  require  the  court  in  its  investigatioa 
to  be  governed  by  the  decision  of  an  executive  officer,  act- 
ing under  instructions  from  the  head  of  the  department  at 
Washington,  would  be  an  anomaly  wholly  without  prece- 
dent, if  not  a  flagrant  absurdity. 

The  right  to  a  writ  of  habeas  corpus  is  the  right  to  have 
the  lawfulness  of  the  restraint  to  which  the  petitioner  ia 
subjected  inquired  into  by  the  courts;  to  be  adjudged  and 
determined  by  the  law  of  the  land.  It  has  not  as  yet  been 
committed  to  any  purely  executive  officer.  I  am  therefore 
clearly  of  the  opinion  that  it  is  the  duty  of  the  "  coart,  jus- 
tice or  judge  to  whom  such  application  (for  writ  of  habeas 
corpus)  is  made,  to  forthwith  award  writ  of  habeas  corpus, 
unless  it  appears  from  the  petition  itself  that  the  party  is 
not  entitled  thereto."    (R.  8.  Sec.  755.) 

The  performance  of  this  duty  the  court  is  not  at  liberty, 
on  any  pretext,  to  evade. 

That  on  the  return  of  the  writ  it  is  the  duty  of  the  court 

'nquire  and  determine  whether  the  restraint  is  lawful^ 
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independently  of  any  previous  decision  of  the  question  by 
the  collector  or  his  deputy,  or  by  the  surveyor,  or  by  the 
inspector  of  customs  stationed  on  board  the  vessel. 

If  the  position  taken  in  the  intervention  of  the  United 
States  attorney  be  sound,  an  extraordinary  circumstance 
mast  be  noted.  The  restriction  act  has  now  been  in  opera- 
tion for  nearly  three  years  and  a  half,  and  numerous  cases 
on  the  return  of  the  writs  of  habeas  corpus  issaed  on  the  ap- 
plication of  Chinese  persons  had  been  presented  to  Mr.  Jus- 
tice Field,  to  Judge  S  iwyer,  circuit  judge,  and  the  district 
judges  of  Washington  Territory,  Oregon,  Nevada  and  Cali- 
fornia. 

Similar  cases  have  also  arisen  ii\  the  federal  courts  in 
Boston,  New  York  and  Philadelphia,  and  on  appeal  have 
been  decided  by  the  supreme  court  of  the  United  States. 

It  has  never  been  suggested  by  any  judge  or  district 
attorney  that  the  refusal  to  allow  a  Chinese  passenger  to 
land  was  not  a  restraint  of  his  liberty,  the  lawfulness  of 
which  was  to  be  inquired  into  by  the  courts,  nor  has  the 
still  more  extraordinary  pretention  until  now  been  set  up 
that  in  such  inquiry  the  court,  whether  the  supreme  court 
of  the  United  States,  the  circuit  court  or  the  district  court, 
was  to  be  controlled  by  the  decision  rendered  by  the  collec- 
tor of  the  port  or  his  deputy. 

The  demurrer  to  the  intervention  is  sustained,  and  the 
district  attorney  is  allowed  to  file  an  intervention  coatestiug 
the  merits  of  the  application 


GOLDMARK  ET  AL.  V.  KbELING  ET  AL. 

CiBcurr  Court,  District  of  California. 

October  23,  1885. 

Injttnction  Against  Unlawful  Pbbsbntation  of  Opbba,  when  Issued. — 
The  owner  of  a  literary  work,  snoh  as  an  opera,  not  protected  by  a  copy- 
right, is  entitled  to  an  injunction  against  its  nnanthorized  presentation, 
upon  giving  approved  security.  In  such  case  the  right  to  recover  damages 
for  the  unlawful  production  of  the  opera,  is  not  an  adequate  remedy. 

The  Same — Pbeliminabt  Injunction — Additional  Secubitt  may  be  Ob- 
DSBSD. — Where  a  preliminary  injunction  is  granted,  upon  complainanta 
giving  a  bond,  if  counsel  for  the  respondents  have  not  had  an  oppor- 
tnnity  to  be  present  at  the  approval  of  the  bond,  the  court,  sitting  as  a 
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court  of  equity,  has  power,  upon  petition,  promptly  made,  or  affidavit, 
showing  the  sureties  to  be  insufficient,  nnd  notice  to  the  other  side, 
without  regard  to  other  proceedings,  at  any  proper  stage  of  the  case,  to 
require  an  additional  bond  to  be  given,  as  a  condition  of  the  continuance 
of  the  injunction.  Such  application  should  be  promptly  made,  other- 
wise the  right  to  object  will  be  deemed  waived. 

3.  Thb  Samb — Right  to  Injunction  when  Not  Lost  by  Failubb  to  Fubnish 

Skcubitt  in  Tim b.— The  complainants,  as  owners,  filed  a  bill  to  restrain 
the  defendants  from  producing  the  opera  of  ' '  Nanon. "  Such  opera  had 
never  been  copyrighted .  An  oder  to  show  cause  why  an  injunction 
should  not  be  granted,  was  issued,  returnable  on  a  day  fixed.  After  sev- 
eral delays,  no  cause  having  been  shown  against  it,  an  injunction  was 
issued,  on  condition  that  the  complainants  give  bond  in  the  sum  of  ten 
thousand  dollars.  The  bond  offered  being  deemed  insufficient  by  the 
court,  the  injunction  was  dissolved  upon  the  defendants  filing  an  indem- 
nity bond.  The  complainants  thereupon  moved  to  set  aside  the  order  dis- 
solving the  injunction,  at  the  same  time  offering  a  certified  check  for  ten 
thousand  dollars,  or  an  equal  amount  of  coin,  as  security.  Held,  that 
such  order  should  be  granted;  that  complainants'  right  to  an  injunc- 
tion was  not  lost  by  reason  of  their  failure  to  furnish  a  sufficient  bond 
in  the  first  instance. 

4.  Distinctions  Bxtwbsn  thb  Pbebsnt  Gasx  and  Cases  Involving  the  in. 

fringements  of  patents  and  copyrights,  so  far  as  the  complainants'  right 
to  a  preliminary  injunction  is  concerned,  stated  and  discussed. 

Before  Sawyer,  Circuit  Judge,  and  Sarin  and  Hoffman, 
District  Judges. 

This  is  a  suit  in  equity  to  enjoin  the  production  of  an 
opera  of  which  complainants  claim  to  be  the  proprietors, — 
a  suit  resting  upon  the  common  law  right  of  the  author,  not 
on  a  copyright. 

The  sureties  offered  on  a  bond  required  to  be  given  by  a 
prescribed  day  upon  the  granting  of  an  injunction,  after 
several  hearings,  having  failed  to  justify  to  the  satisfaction 
of  the  district  judge  of  Nevada,  before  whom  the  proceed- 
ing was  pending,  he  dissolved  the  injunction  upon  that 
ground,  upon  defendants  giving  a  satisfactory  bond  in  the 
sum  of  ten  thousand  dollars,  to  pay  such  sum  to  complain- 
ants as  should  be  recovered  in  the  suit.  The  complainants 
on  affidavits,  showing  their  good  faith,  and  excusing  their 
failure  to  present  sufficient  sureties  at  the  proper  time, 
promptly  moved,  before  respondents'  bond  had  been  ap- 
proved, to  vacate  the  order  dissolving  the  injunction,  upon 
%e  indemnifying  bond  given  by  the  defendants,  and  to 
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restore  the  injunction  before  granted;  and  they  oflFered  to 
deposit  a  certified  check  upon  some  solvent  bank  for  the 
required  amount,  or  to  deposit  the  coin  in  court,  in  lieu  of 
a  bond.  The  apph'cation  was  denied,  but,  the  point  being 
new,  and  not  being  entirely  satisfied  with  this  action,  the 
Judge,  who  heard  the  application,  granted  a  rehearing,  and, 
upon  such  rehearing,  invited  the  circuit  judge  and  the  dis- 
trict judge  for  the  district  of  California  to  sit  with  him. 

After  argument  on  the  rehearing  the  following  oral  decis- 
ions were  rendered. 

Mr.  Jos.  D.  Redding,  for  the  complainants. 

Mr.  H.  H,  Lowenthal  and  Mr.  W.  W.  Cope^  for  the  respon- 
dents. 

By  the  Court,  Sabin,  District  Judge.  I  do  not  deem  it 
necessary  to  review,  at  length,  the  history  of  this  case,  as  it 
is  certainly  very  well  understood  by  counsel  and  probably 
by  the  bar  who  have  been  in  attendance.  We  deem  the 
case  a  very  important  one.  I  believe  it  is  the  first  case  of 
the  kind  that  has  ever  been  brought  in  this  court.  While 
innumerable  cases  have  been  brought  on  copyrights, 
patents,  etc.,  I  believe  this  is  the  first  case  brought  in  this 
court,  or,  possibly,  upon  this  coast,  wherein  a  complainant 
has  sought  to  restrain  a  defendant  from  producing  a  play, 
or  any  matter  of  this  kind,  not  upon  copyright,  but  upon 
•common  law  right. 

I  have  been  inclined  to  look  at  this  case  very  much  from 
the  standard  of  cases  that  are  brought  upon  patents  and  upon 
-copyrights.  I  am  inclined  to  think  there  is  a  distinction 
in  the  cases,  and  nearly  all  the  cases  cited  to  the  court  during 
the  argument  on  this  matter  have  been  cases  upon  copy, 
rights  or  patents.  There  have  been,  perhaps,  three  or  four 
cases  cited  to  the  court  very  similar  to  this,  where  parties 
liave  sought  to  enforce  their  common  law  rights.  They  are 
different,  however,  from  this  case,  in  this:*  In  those  cases 
it  was  upon  motion  and  argument  before  the  court  whether 
or  not  an  injunction  should  issue,  and  not,  as  in  this  case, 
where  no  argument  has  been  made  before  the  court  as  to 
whether  or  not  an  injunction  should  issue.    It  was  conceded 
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in  this  case,  yirtnallj  at  least,  that  it  was  a  proper  case  for 
an  injunction  to  issue.  No  opposition,  as  I  understand,  has 
ever  been  offered  to  its  issue.  There  has  been  no  contest 
on  the  sufficiency  of  the  bill  in  this  case,  therefore,  the  in- 
junction issued  regularly  thereupon.  The  only  question, 
really,  before  the  court,  as  I  observed  yesterday,  is :  Wa» 
the  order  made  by  myself  on  the  sixteenth  of  this  months 
dissolving  the  injunction  upon  the  defendants'  giving  secur- 
ity, under  all  the  circumstances  of  the  case,  a  complete  and 
full  indemnity  to  the  complainants  in  this  case  ? 

I  do  not  care  to  review,  at  all,  my  action  in  regard  to  the 
sureties  in  this  matter.  I  merely  desire  to  say,  now,  that 
the  bonds  tendered  in  this  matter  by  complainants,  thus  far, 
are  not  satisfactory  to  me,  nor  am  I  at  all  satisfied  with 
the  manner  in  which  the  matter  was  conducted.  I  think 
bonds  could  very  easily  have  been  procured  by  complainants. 
It  was  only  asmall  amount — ten  thousand  dollars — ^and  I 
do  not  think  the  security  thus  far  offered  in  the  case,  by 
complainants,  was  such  as  the  court  ought  to  have  ac- 
cepted. I  think  that  my  action,  in  that  respect,  was  entirely 
correct.  Of  course,  when  a  bond  is  given  it  is  given 
in  good  faith  and  for  indemnity  to  the  parties  who  may  suffer 
injury  in  the  action,  if  the  complainant  should  not  succeed 
in  his  case.  I  do  not  think  the  bond  tendered  afforded  the 
security  that  it  was  the  duty  of  the  court  to  enforce  in  a  case 
of  this  kind.  But  I  am  not  wholly  satisfied  that  the  indem- 
nity afforded  by  the  order  of  the  court,  that  the  respondents 
give  a  bond  of  ten  thousand  dollars,  is  a  full  and  adequate 
remedy  for  the  complainants  in  this  case. 

As  I  observed,  this  case  is  different  from  a  suit  brought 
to  restrain  an  infringement  of  a  patent,  or  of  a  copyright, 
and  there  is  great  force  in  the  point  urged  that  if  any  par- 
ties are  permitted,  in  violation  of  complainants'  rights,  to 
produce  this  play,  it  may,  and  possible  would,  cause  irrepar- 
able damage  to  the  complainants,  if  they  are  the  lawful  own- 
ers of  this  opera  of  "Nanon,"  and  they  only  have  the  right 
to  produce  it.  As  the  matter  now  stands  on  the  bill,  unques- 
tionably they  are  the  lawful  and  exclusive  owners,  and  have 
the  exclusive  right  to  produce  it. 
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There  is  also,  to  my  miod,  great  force  in  the  suggestion 
that  the  owner,  as  in  this  case,  of  a  play  or  opera,  or  other 
property  not  protected  by  patent  or  a  copyright,  is  entitled 
to  select  his  licensee.  One  party  might  produce  this  indi- 
yidaal  opera,  and,  perhaps,  the  complainant  might  suffer  no 
yery  great  damage.  It  might  be  an  advantage  in  the  way  of 
an  advertisement,  or  otherwise.  Another  party  might  pro-  ' 
duce  it,  and  it  might  be  of  the  very  highest  detriment  to  the 
complainant,  and  absolutely  ruin  its  production  elsewhere. 
As  to  who  shall  produce  it,  even  if,  as  in  this  case,  the 
parties  owning  it  do  not  produce  it,  but  merely  license  other 
parties  to  produce  it,  they  have  the  most  indubitable  right 
to  say  who  those  parties  shall  be.  I  am  inclined  to  think 
that,  perhaps,  I  gave  too  much  weight  to  the  idea  that  in  the 
giving  of  idemnity  by  these  respondents,  they  were  giving^ 
ample  security  to  the  complainants.  If  I  was  in  error  in 
that,  of  course  the  order  should  be  corrected. 

We  have  given  this  case  unusual  attention.  I  have  in- 
vited Judges  Sawyer  and  Hoffman  to  sit  with  me.  I  have 
desired  to  be  guided  by  their  very  large  and  varied  experi- 
ence in  matters  of  this  kind,  for  my  own  experience  has  been 
somewhat  limited,  and  this  is  the  second  argument  I  have 
ordered  on  this  matter.  We  have  given  it  very  careful  and 
anxious  consideration,  not  only  to  be  right  as  to  these  com- 
plainants, but  to  be  right  as  to  any  and  all  parties,  to  estab- 
lish the  true  and  correct  rule. 

I  am  inclined  to  think  that  perhaps  in  the  order  made 
by  me  on  the  sixteenth,  I  may  have  overestimated  the 
security  I  was  giving  to  the  complainants  in  this  case; 
that  perhaps  I  should  have  given  them  still  further  time 
to  have  procured  sufficient  bondsmen.  It  is  true,  parties 
offered  on  that  day,  about  the  time  the  court  was  an- 
nouncing its  opinion,  to  furnish  a  certified  check  in  the  sum 
of  ten  thousand  dollars.  It  was  either  offered  at  that  time, 
or  to  be  ready  by  two  o'clock.  I  declined  that  at  the  time, 
for  the  simple  reason  that  I  thought  sufficient  time  had  been 
afforded  them,  and  that  the  security  which  I  would  require 
the  respondents  to  give  would  be  ample  indemnity  to  com- 
plainants.    I  now  think  under  the  authorities,  and  under- 
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^hat  may  occar  in  this  or  any  like  case,  that  that  indemnity 
is  not  full  and  ample.  I  am  inclined  to  the  opinion  that 
nothing  bat  an  injunction  in  the  first  instance  will  reach  the 
case. 

A  motion  can  always  be  heard  either  on  the  coming  in  of 
ihe  answer,  or  a  motion  can  be  heard  at  any  time  to  dissolve 
the  injunction  on  affidavits.  Of  course,  no  steps  of  that 
kind  have  been  taken  in  this  case.  It  stands  merely  on 
the  bill  as  presented,  without  objection  made  to  the  bill. 

Mr.  OoPB— We  could  not  have  done  that  without  waiving 
our  objection  to  the  bond. 

Judge  Sabin — I  do  not  think  that  would  have  obtained 
in  this  court.  In  any  event,  the  court,  in  justification  of  it- 
self, would  have  required  good  security  to  be  given.  I 
would  have  given  you  an  order  to  show  cause  on  these 
sureties,  at  any  time.  This  might  often  happen.  You 
might  give  a  bond  which  would  be  ample  to-day,  and  three 
montiis  hence  a  surety  might  die,  and  an  order  to  show 
•cause  would  be  grauted  why  you  should  not  produce  fur- 
ther security. 

An  o£fer  was  made  the  other  day  by  complainants  in  this 
'Case  to  deposit  gold  coin  in  court,  if  the  court  should 
order  it,  or  a  c  -rtified  check.  If  the  money  should  be  paid 
into  court,  it  would  have  to  be  paid  into  the  treasury,  and  it 
is  considerable  trouble  to  pay  it  in,  and  get  it  out.  A  check, 
therefore,  is  more  satisfactory.  I  think,  therefore,  the  or- 
der, as  made  the  other  day,  should  be  vacated,  or  at  least, 
^modified,  and  the  order  of  the  court  will  be  that  the  order 
made  on  the  sixteenth,  dissolving  the  injunction,  be  vacated; 
that  the  injunction  heretofore  issued  be  continued,  upon 
the  complainants  depositing  with  the  clerk  to-day,  by  three 
o'clock,  a  certified  check  payable  to  the  order  of  the  clerk 
in  his  official  capacity,  as  clerk  of  the  court,  in  the  sum  of 
ten  thousand  dollars,  upon  some  solvent  bank  in  this  city. 
Leave  will  be  granted  to  the  complainants,  at  any  time,  upon 
notice,  to  withdraw  the  check  upon  giving  good  and  ample 
security  in  place  of  it.  Notice  of  the  application  and  the 
names  of  the  sureties  intended  to  be  offered  must  be  given. 
I  do  not  want  any  question  to  arise  again  as  to  the  examina- 
4;ion  of  sureties,  and  their  sufficiency. 
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Sawyer^  Circuit  Judge,  coDourring.  I  have  oonsidered 
this  matter  very  carefully,  and  have  come  to  the  same  con- 
clasion  as  my  associate.  There  was  an  order  to  show  cause, 
with  a  preliminary  restraining  order,  granted.  The  parties 
appeared,  in  response  to  that  order,  and,  upon  the  hearing, 
an  injunction  was  granted  by  the  district  judge  of  the  dis- 
trict, till  the  further  order  of  the  court,  with  leave  to  the 
parties  to  move  to  dissolve  it.  The  parties  did  not  see  fit, 
or  were  not  prepared,  to  present  any  matters  outside  of  the 
bill.  The  injunction  was  continued,  upon  condition  that  by 
a  specified  day  a  bond  should  be  given  in  the  sum  of  ten 
thousand  dollars,  to  be  approved  by  the  clerk.  A  question 
arose  upon  the  sufficiency  of  the  proposed  securities  upon 
that  bond.  The  clerk  was  about  to  pass  upon  the  bond, 
when  an  application  was  made  to  the  court,  and  granted,  to 
transfer  the  question  of  approval  to  the  court,  and  the  mat- 
ter was  considered  by  my  associate,  the  district  judge  of 
Nevada,  then  holding  the  court,  during  my  absence  in  Ore- 
gon. 

He  did  not  assume  to  review  the  prior  action  of  the  court 
as  to  the  injunction  granted, — either  the  proceedings  of  the 
circuit  judge  in  granting  the  preliminary  restraining  order, 
or  of  the  district  judge  of  this  district  in  granting  the  in- 
junction on  the  hearing  of  the  order  to  show  cause.  The 
only  question  was  as  to  the  sufficiency  of  that  bond, — 
whether  the  parties  had  conformed  to  the  conditions  of  the 
order  granting  the  injunction. 

As  the  matter  stands,  the  injunction  granted  rests  solely 
upon  the  bill,  and  we  are  satisfied  that  the  bill  presents  a 
sufficient  ground  for  the  injunction.  There  was  some  de- 
lay, and  the  impression  upon  the  mind  of  my  associate  was, 
that  the  parties  were  not  acting  in  good  faith.  One  surety, 
who  had  been  rejected  once,  was  offered  again.  I  am,  per- 
haps, partly  respofisible  for  the  decision  of  my  associate 
upon  the  point  under  consideration.  Ou  my  return,  I  found 
that  he  had-  had  several  hearings  upon  the  justification  of 
the  sureties — indulgence  having  been  given  from  time  to 
time — and,  from  what  had  taken  place  before,  he  was  appre- 
hensive that,  on  Friday,  the  day  fixed  for  the  next  hearing. 
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there  might  still  be  further  delay.  Expressing  his  appre- 
hension to  me,  we  consulted,  and  I  was  of  the  opinion  then, 
that  in  case  there  should  be  further  delays,  and  ei^pecially 
if  there  should  be  indications  of  trifling,  the  defendants 
urere  entitled  to  have  the  injunction  dissolved,  on  their  giv- 
ing proper  indemnity  to  complainant. 

But  I  had  not  fully  considered  the  case.  It  presented 
questions  entirely  new  to  me,  and  my  suggestions,  upon  im- 
perfect knowledge  of  the  facts,  may  have  influenced  my 
associate  in  making  the  order  in  question.  If  so,  I  am  will- 
ing to  take  my  share  of  the  resonsibility.  When  the  exam- 
ination came  on,  it  turned  out  that  the  surety  was  again 
rejected,  and  when  the  judge  was  about  to  announce  his  de- 
cision,— indeed,  not  till  he  was  in  the  act  of  announcing 
it, — an  offer  was  made  to  deposit  the  money,  but  the  offer 
was  regarded,  at  the  moment,  as  coming  too  late,  and,  the 
order  complained  of  made.  The  only  question  is:  whether 
that  offer  ought,  under  the  circumstances,  to  have  been  ac-- 
cepted.  There  had  been  some  provocation.  The  court  was 
impressed  with  the  idea,  doubtless,  that  it  was  being  trifled 
with.  On  the  application  to  modify  that  order,  I  think  the 
parties  have,  satisfactorily,  shown  by  affidavits  that  they 
acted  in  good  faith.  They,  perhaps,  ought  not  to  have 
offered  a  rejected  surety  again.  I  think  they  were  at  fault 
in  that.  Still,  I  am  not  only  satisfied,  that  the  solicitor  for 
the  complainants,  whom  I  have  known  for  years,  was  acting 
in  entire  good  faith,  but  I  believe  him  to  be  incapable  of 
acting  otherwise.  I  think  under  the  circumstances,  also, 
that  the  complainant,  Goldmark,  a  stranger  just  arrived 
from  New  York,  his  financial  condition  being  unknown 
here,  and  he  being  in  these  particulars  in  an  embarrassing 
position,  was  acting  in  good  faith. 

That  being  so,  upon  a  review  of  this  matter,  as  it  now  ap- 
pears to  me,  I  am  satisfied  that  further  opportunity  should 
have  been  given  complainants  on  that  occasion  to  perfect 
their  security,  even  though  the  money  was  not  tendered  till 
after  the  judge  had  commenced  to  announce  his  decision. 

With  reference  to  the  indemnity  which  was  given  by  the 
respondents,  although  the  amount  was  sufficient,  and  the 
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bond  good,  it,  in  my  judgmeDt,  affords  no  adequate  remedy, 
if  any  remedy  at  all.  This  case  differs  from  a  patent  case. 
Take,  for  instance,  a  patent  for  a  sewing  machine.  A  party 
may,  in  good  faith,  think  that  a  machine  of  a  certain  con- 
struction, different  in  form,  but  in  reality  the  same  in  prin- 
ciple, as  the  one  patented,  is  not  an  infringement.  There 
is,  generally,  in  the  case  of  patented  articles,  a  royalty 
established,  upon  the  payment  of  which,  any  man  is  allowed 
to  make,  or  use  the  patented  machine,  or  article.  A  large 
mannfactory  may  be  erected,  and  the  manufacture  of  sewing 
machines,  or  other  patented  articles,  be  commenced,  and  it 
may  turn  out  that  there  is  an  infringement  on  a  patent,  al- 
though the  point,  at  the  hearing  of  the  application  for  an 
injunction,  may  appear  doubtful.  To  stop  that  work,  pend- 
ing the  suit,  would  be  ruin  to  the  manufacturer,  even  if  he 
turns  out  to  be  in  the  right,  whereas,  all  that  the  patentee 
wants,  or  can  obtain,  in  case  he  succeeds,  is  his  damages, 
and  a  remuneration  according  to  the  amount  which  he  has 
£xed  as  his  royalty.  Providing  he  can  get  that,  the  more 
machines  there  are  manufactured  and  sold,  the  better  it  is 
for  him.  In  such  cases,  in  matters  of  doubt,  whether  the 
machine  is  an  infringement  or  not;  whether  the  patent  is 
valid  or  not;  or  whether  it  has  been  anticipated  or  not,  where 
the  complainant  can  be  fully  indemnified  if  he  succeeds, 
and  where  the  defendant  would  be  ruined  by  an  injunction, 
if  the  complainant  fails  to  sustain  his  suit,  courts,  in  view 
of  the  great  disproportion  of  the  hardship  that  may  result 
to  the  respective  parties,  have,  very  often,  declined  to  grant 
or  continue  an  injunction  on  the  infringing  party's  amply 
indemnifying  the  patentee.  An  adequate  indemnity  is  given, 
where  the  patentee's  royalty,  profits  and  damages  are  per- 
fectly secured.  In  these  classes  of  cases,  there  is,  usually, 
some  tangible,  appreciable,  fixed,  and  ascertainable  meas- 
ure of  the  amount  to  be  recovered. 

Besides,  in  a  patent  case,  by  the  express  terms  of  the 
statute,  a  patentee  in  a  suit  in  equity  to  enjoin  an  infringer 
can  not  only  recover  the  profits,  or  royalty,  but  also  any 
damages  he  may  sustain,  in  addition  to  the  profits.  It  often 
bappens  that  the  profits  of  an  infringer  in  a  patent  case  are 
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greatly  less  than  the  damafj^es  susiained  by  the  patentee  by 
the  infringement;  because  the  patentee  is  entitled  to  fix  his- 
royalty,  and  to  fix  the  price  for  which  he  will  sell  his  inven- 
tion, and  that  mast  be  sulBScient  to  give  him  his  established 
compensation  for  his  invention,  in  addition  to  the  cost  and 
profits  of  manufacturing. 

Take  a  sewing  machine,  and  suppose  the  royalty  is  fixed 
at  fifty  dollars,  over  and  above  the  profits  of  the  manufac- 
ture— and  I  think  some  are  higher — the  infringer  may  man- 
ufacture and  sell  at  such  low  prices  as  to  give  him  a  bare 
profit  on  his  investment  and  the  manufacture,  so  that  the 
profits  might  be  just  enough  to  compensate  for  his  invest- 
ment and  labor,  leaving  nothing  for  the  royalty.  The  pat- 
entee, however,  in  addition,  is  entitled  to  recover  his 
royalty.  The  profit  which  the  infringer  may  make  at  the 
price  he  sells  would  often  afford  no  compensation  to  the 
patentee  for  his  invention.  He  would  be  remediless  if  that 
were  his  only  right.  The  act  of  congress  itself  provides 
that  the  patentee  may  not  only  recover  the  profits,  but,  also, 
his  damages  in  the  same  suit,  in  addition  to  the  profits. 
Not  only  that,  but  the  court  is  authorized  to  treble  the  dam- 
ages, in  order  that  the  patentee  may  be  completely  and  thor- 
oughly indemnified  against  the  acts  of  the  infringing  party. 
That  is  all  by  virtue  of  the  statute.  Otherwise,  if  the  pat- 
entee wanted  damages,  he  would  have  to  proceed  by  his 
action  at  law.  The  statute  authorizes  him  to  demand  both 
of  these  remedies  in  the  same  suit,  and  then  authorizes  the 
court  to  treble  the  damages.  I  myself  have  had  occasion  to 
impose  the  penalty,  where  the  infringement  had  been  a 
gross  and  willful  violation  of  the  patentee's  right,  and  where 
the  infringement  had  been  continued  by  the  same  party  after 
one  or  more  recoveries. 

So,  in  a  copyright  case,  the  only  compensation  for  the 
party  owning  the  copyright  is  the  amount  he  charges  for  his 
copyright  fees.  He  fixes  his  copyright  fee.  If  this  were  a 
case  of  copyright,  there  would  be  a  distinct,  definite,  appre- 
ciable, fixed,  ascertainable  measure  of  damages,  which 
would  be  the  copyright  fee,  and  no  matter  who  infringed  the 
copyright,  when  the  infringer  has  paid  that  fee  he  has  paidl 
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the  fall  amoaut  the  party  himself  is  entitled  to  receive,  and 
the  more  there  are  sold  the  better  he  will  be  off,  provided 
his  fee  is  perfectly  secnre.  His  right  exists  under  the  stat- 
ute. Under  the  statute  both  the  profits  and  the  damages 
might  be  recovered  in  the  same  suit.  An  indemnity  in 
doubtful  oases,  secured  for  the  infringement  during  the  liti- 
gation, would  afford  an  ample  remedy. 

But  this  case  is  wholly  outside  of  any  statute.  It  rests 
simply  upon  the  common  law.  A  party  has  either  his  action 
at  law  for  his  damages,  or  his  bill  in  equity  to  restrain  the 
defendant,  and  recover  such  profits  as  he  can  obtain.  The 
only  measure  of  his  compensation  in  a  suit  in  equity  would 
be  the  profits  received  by  the  wrong-doer.  That  is  all  that 
would  be  recovered  in  this  case.  The  bond  given  by  the 
defendants,  in  fact,  only  provides  for  the  payment  of  such 
profits  as  may  be  recovered  by  the  violation  of  complain- 
ants' rights  in  this  case.  What  is  the  measure  of  the  com- 
pensation in  this  case  ?  There  is  no  definite  measure.  The 
profits  are  merely  conjectural.  There  may  be  no  profits. 
The  parties  who  infringe  the  complainants'  right  may  put 
their  prices  at  such  figures  that  there  could  be  no  profits. 
The  injured  party  must  go  to  ,the  wrong-doers  to  ascertain 
what  their  profits  are.  The  expenses,  and  the  prices  of  the 
representation,  are  under  their  control;  and  the  perform- 
ance may  only  be  ancillary  to  some  other  business  upon 
which  they  rely  for  their  principal  profits.  It  will  be  safe 
to  say  that  the  profits  recovered  are  likely  to  be  very  limited. 

Prior  to  the  filing  of  this  bill  there  were  two  perform- 
ances. The  bill  simply  asks  for  an  accounting  of  the  profits 
down  to  that  date.  There  were  two  performances  that  would 
be  covered,  unless  the  bill  is  amended,  or  the  complainants 
are,  otherwise,  entitled  to  the  profits  down  to  the  account- 
ing, and  the  profits  that  can  be  proved  are  certain  to  be 
very  small.  There  is  no  knowing  how  long  the  infringement 
may  go  on  before  the  final  decree,  or  under  what  circum- 
stances. The  interest  of  defendants  will  be  to  delay  a  final 
hearing  as  long  as  possible.  The  opera  may  be  performed 
under  such  ciroumstauces  as  to  render  its  performance  by 
the  owner  futile.  The  owner  is  entitled  to  select  his  licensee, 
15  • 
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and  to  determine  the  conditions  upon  which  his  work  shall 
be  presented.  This  must  be  essential  to  any  adequate  pro- 
tection and  any  proper,  complete  enjoyment  of  his  property. 

On  the  bill,  as  it  now  stands,  there  is  a  clear  right  to  this 
injunction,  upon  giving  the  proper  security.  This  is  the 
only  adequate  remedy.  As  we  now  regard  it,  we  hold  the 
bill  to  be  sufficient.  What  view  we  may  take  after  argu- 
ment, or  on  a  showing  upon  any  application  to  dissolve,  that 
may  be  made,  I  do  not  know.  There  is,  then,  a  right  to  this 
injunction,  or  to  some  equally  adequate  remedy,  and  the 
indemnity  by  giving  bonds  is  plainly  not  an  adequate  rem- 
edy. Where  the  profits  are  under  the  control  of  and  depend 
upon  the  acts  performed  and  evidence  furnished  by  the 
infringing  party,  there  is  likely  to  be  a  very  poor  compensa- 
tion if  this  case  should  run  on  for  some  time.  The  profits 
are  liable  to  be  extremely  small,  so  far  as  the  complainants 
would  be  able  to  prove  them.  A  bond  for  these  profits,  we 
are  satisfied,  would  afford  no  reasonable  remedy.  The  case, 
as  we  have  seen,  is  not  like  that  of  a  patent,  where  it  makes 
no  difference  who  makes  the  machine,  provided  the  patentee 
gets  his  royalty.  It  is  not  like  a  copyright  case,  where  the 
right  and  measure  of  compensation  are  fixed— where  the 
main  elements  by  which  the  amount  can  be  determined  are 
known  beforehand.  In  this  case,  the  amount  is  indetermi- 
nate, and  depends  altogether  on  the  action  of  the  party  who 
wrongfully  infringes  the  rights  of  the  complainant — who 
tortiously  appropriates  complainant's  property. 

In  view  of  these  considerations,  I  think  the  distinction 
between  the  cases  of  patents  and  copyrights,  and  this  case, 
very  broad.  It  is  true,  in  one  or  two  cases  recently  re- 
ported in  the  newspapers,  a  similar  order  was  made,  but  it 
was  not  made  under  similar  circumstances.  That  order 
was  made  on  the  hearing  of  an  application  for  the  injunc- 
tion, where  the  defendants  came  in  an  put  in  their  proofs, 
and  made  a  very  strong  case.  Take  the  most  prominent 
case,  Tracy  v.  Janisch.  The  defendant  put  in  her  proofs 
fully,  by  affidavits.  It  appears,  according  to  the  numerous 
affidavits,  that  defendant  was  a  citizen  and  resident  of  Paris, 
and  she  alleges — and  the  proofs  went  far  to  show — that  the 
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work  bad  been  published  in  that  city  from  year  to  year,  for 
some  years,  with  the  owner's  knowledge  and  consent,  and 
that  the  complainant's  right  had  been,  consequently  lost.  A 
number  of  affidavits  were  put  in  to  sustain  the  proposition. 
It  was  extremely  doubtful,  whether  the  complainant  had 
any  rights  at  all.  That  was  on  the  hearing  of  the  applica- 
tion. If  this  was  on  the  hearing,  that  case  would  have  some 
application,  and  it  would  be  proper  to  quote  it.  But  there,  it 
was  a  case  of  extreme  doubt,  whether  the  party  was  entitled 
to  an  injunction  at  all.  If  not,  the  hardship  on  defendant  was 
peculiar  and  great.  Her  injury  would  have  been  irrepar- 
able,  had  she  been  enjoined,  and  the  court  exercised  its 
power,  under  the  great  hardship  of  the  case,  because  the 
defendant  had  had  the  work  prepared  from  what  she  main- 
tained was  a  public  work  in  Paris;  had  come  to  this  country 
expressly  to  perform  it;  had  organized  her  troupe;  and  had 
no  other  piece  to  perform.  The  failure  to  produce  that 
piece,  would  be  the  loss  of  her  season,  and  the  entire  de- 
struction of  her  enterprise.  Under  these  circumstances  and 
proofs,  it  was  extremely  doubtful  whether  the  injunction 
should  be  granted  at  all. 

When  this  case  comes  to  be  heard  on  the  answer,  evi- 
dence and  proofs,  the  court  may  find  occasion  to  change  its 
order.  It  may  be,  that  there  are  some  special  circumstances 
to  be  developed,  which  will  change  the  entire  aspect  of  the 
case.  But  they  are  not  yet  developed,  and  on  the  case  as 
it  now  stands,  there  is  a  right  to  this  injunction,  or  some 
other  adequate  remedy,  and  we  know  no  other  that  would  be 
adequate.  A  sufficient  certified  check  having  been  offered 
before  the  order  for  dissolution  was  made,  I  now  think,  the 
order  dissolving  the  injunction  upon  the  bond  of  defendants 
was  made  without  due  consideration  of  the  inadequate  rem- 
edy afforded,  and  the  consequences  to  complainant. 

I,  therefore,  concur  in  the  present  order. 

With  reference  to  the  hardship  that  may  occur  in  this 
case,  it  is  proper  to  observe  that  no  general  appearance  has 
yet  been  entered  by  the  defendants,  unless  the  appearance 
to  respond  on  the  bill  to  the  order  to  show  cause,  can  be 
held  an  appearance  within   the  meaning  of    the  statute. 
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Whether  or  not  it  is,  I  am  not  prepared  now  to  say.  It  was> 
within  twenty  days  of  the  rule  day,  when  this  suit  was  com- 
menced, and  the  defendants  had  till  the  rule  day  of  the  fol- 
lowing month,  in  which  to  appear.  They  had  over  forty 
days  within  which  to  appear — the  rale  day  in  November 
being  the  day  upon  which  they  would  be  required  to  ap- 
pear. They  could,  therefore,  rest  on  their  oars  until  that 
time,  and  not  appear.  Having,  formally,  entered  their 
appearance,  they  would  then  have  until  the  rule  day  of  the^ 
following  month  in  which  to  answer,  or  demur.  They 
were  bound,  however,  to  appear  to  the  order  to  show  cause. 
They  did  appear,  and  the  injunction  was  granted  without  a 
showing,  other  than  on  the  bill,  against  it. 

Suppose  this  injunction  is  dissolved,  and  defendants  da 
not  appear  at  all  until  the  rule  day,  in  November,  and  then 
take  until  the  following  rule  day,  which  they  have  the  right 
to  do — because  the  law  gives  them  that  right — in  which  to 
answer.  They  may  then  demur.  In  that  event,  the  case 
will  go  upon  the  demurrer  calendar  of  the  next  rule  day^ 
and,  under  the  press  of  business,  it  may  be  months  before 
the  demurrer  can  be  decided  or  regularly  reached.  It  might 
be  overruled,  and  a  plea  put  in,  and  several  months  more 
be  consumed  in  disposing  of  that  plea.  Then  after,  at  last^ 
filing  an  answer,  there  are  three  months  in  which  the  party 
is  entitled  to  take  testimony.  Sliould  this  injunction  be 
dissolved,  the  performance  by  defendants  might  run  through 
a  year  or  more,  and  every  thing  there  is  worth  having  in  this 
opera,  so  far  as  its  performance  on  this  coast  is  concerned^ 
might  be  appropriated  by  the  defendants,  and  at  the  end 
there  be  no  profits,  by  reason  of  the  expenses,  manipula- 
tion, low  prices,  or  improper  production  by  the  wrong- 
doers. 

We  think  it  would  be  a  great  hardship  on  the  complain- 
ants, to  allow  the  matter  to  stand  in  that  position.  These 
possibilities  should  betaken  into  consideration  in  determin- 
ing the  right  of  complainants  to  have  the  order  complained 
of  vacated.  On  further  reflection  we  are  satisfied  that  addi- 
tional time  should  have  been  given  to  the  complainants  to 
produce  other  and  sufficient  sureties,  or  that  the  certified 
check  should  have  been  taken  in  lieu  of  them. 


Dist.  Cal.]  GoLDMARK  V.  Krelixg.  229 

1885.]  Opinion  of  Sawyer,  C.  J.,  concunrif  p. 

These  are  our  more  mature  oonvictions.  If  I  made  a 
mistake  in  advising  my  associate  on  an  imperfect  knowledge 
at  the  time,  of  all  the  facts  of  the  case,  and  without  due 
oonsideration  of  the  consequences  of  the  action  of  the  court, 
I  am  desirous  now  to  correct  my  error.  With  all  the  care 
I  take,  mistakes  will  sometimes  occur.  So  far  as  my  re- 
sponsibility, as  to  that  order  goes,  I  am  prepared  to  remedy 
it  now. 

I  desire,  in  connection  with  this  matter,  to  make  some 
other  observations.  There  was,  manifestly,  a  misappre- 
hension on  the  part  of  counsel,  as  to  the  practice  of  this 
court  in  a  justification  of  sureties.  It  was  insisted  by  coun- 
sel for  defendants,  yesterday,  that  they  would  have  waived 
their  right  to  object  to  the  sureties  had  they  come  in  with 
their  affidavits  and  opposed  this  injunction,  or  had  they 
moved,  under  the  leave  given  in  the  order  granting  the  in- 
junction, to  dissolve  it.  I  think  they  are  entirely  mistaken. 
The  two  motions  might  have  been  made  simultaneous!}',  and 
gone  on  together,  pari  passu. 

It  was  announced  here  that  they  were  bound  under  the 
rules  of  the  court  to  except  in  five  days  to  the  sureties,  or 
there  was  a  waiver.  I  stated  at  the  time  that  I  recollected 
no  such  rule.  There  is  no  such  rule  of  this  court .  If  there . 
is,  I  have  been  unable  to  find  it,  either  in  the  equity  rules 
prescribed  by  the  supreme  court  of  the  United  States  or  in 
the  rules  adopted  by  this  court.  Counsel  seem  to  have  been 
misled  by  the  code  of  civil  procedure.  They  are  entirely 
mistaken  as  to  the  practice  of  this  court. 

Where  counsel  have  not  had  an  opportunity  to  be  present 
at  the  approval  of  a  bond  by  the  clerk,  when  it  has  been 
ordered  to  be  approved  by  him,  upon  a  petition  to  the  court, 
made,  promptly,  or  affidavits,  showing  the  sureties  to  be 
insufficient,  and  notice  to  the  other  side,  I  suppose  the  court 
has  full  authority,  without  regard  to  other  proceeding,  at 
any  proper  stage  of  the  case,  to  require  an  additional  bond 
to  be  given,  as  a  condition  of  the  continuance  of  an  injunc- 
tion. Upon  the  equity  side  of  the  court,  at  least,  I  have  no 
doubt  that  it  is  within  the  authority  of  the  court  in  this 
manner  to  require  insufficient  security  to  be  made  ample;  it 
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ifl  only  on  the  law  side  that  the  practice  act  of  the  state  in 
such  matters  prevails.  Doubtless,  the  application  should 
be,  promptly,  made,  and  an  unreasonable  delay  would  be 
regarded  as  a  waiver  of  a  right  to  object.  But  the  matter 
would  rest  in  the  sound  discretion  of  the  court. 

Again,  after  a  bond  is  given,  the  sureties  may  become 
insolvent.  I  have  no  doubt  of  the  authority  of  the  courts 
upon  a  petition,  stating  the  facts,  and  notice  to  the  other 
side,  to  examine  that  matter,  and  if  it  is  found  that  the  sure- 
ties are  insufficient,  that  additional  sureties  may  be  required. 
There  must  have  been  a  misapprehension  by  the  parties  aa 
to  the  practice  on  the  equity  side  of  this  court,  in  that  par- 
ticular. 

Hoffman,  District  Judge,  concurring.  I  do  not  know 
whether  I  have  a  right  to  partake  in  this  decision,  or  whether 
I  form  a  part  of  the  court.  The  circuit  judge  issued  an 
order  to  show  cause  why  an  injunction  should  not  be  granted. 
That  order  was  returnable  on  a  day  fixed.  It  came  up 
before  me.  Counsel  were  not  ready.  It  was  postponed,  hj 
consent,  to  a  further  day.  On  that  day  counsel  again 
announced  that  they  were  not  ready.  Thereupon  the  injunc- 
tion issued,  no  cause  being  shown  against  it,  with  leave  to 
move  to  dissolve  at  any  time.  The  order  was  on  condition 
that  the  complainant  give  security.  They  attempted  to  give 
security.  I  concur  in  all,  and  more  than  all,  that  my  asso- 
ciates have  said,  as  to  the  insufficiency  of  the  sureties 
offered. 

But  the  question  is:  Did  the  failure  to  offer  that  security 
forfeit  the  right  to  an  injunction,  and  forfeit  the  rights  of 
complainant,  which  he  must  be  presumed  to  have,  under  the 
allegations  of  the  bill?  I  think  it  did  not.  When  he 
offered  to  remedy  his  previous  neglect  by  depositing  a  cer- 
tified check  or  money,  the  court  obtained  all  it  originally 
asked  for,  and  the  injunction  should  have  gone,  and  been 
continued,  subject  always  to  the  right  of  the  other  party  to 
move  to  dissolve  it. 

On  this  motion  to  review  the  action  of  the  court,  it 
appears  to  me  that  the  question  whether  the  injunction 


Dist.  Gal.]  Tjaktn  v.  Sierra  Buttes  Gold  MiNiNa  Oo.     231 

1886.]  Points  deoided. 

onght  to  be  dissolved  or  not,  upon  a  proper  application  and 
hearing,  has  no  relevancy. 

I  do  not  pretend  to  have  considered  this  matter  as 
thoroughly  as  my  associates  have  done.  The  bill  in  this 
case,  it  seems  to  me,  is  like  a  bill  to  restrain  a  person  from 
destroying  heirlooms  or  publishing  family  letters,  where,  if 
the  thing  is  done,  the  injury  is  irremediable.  It  is  easy  to 
see  that  an  accounting  for  profits  would  not  afford  any  indem- 
nity. It  is  right  of  an  owner  of  a  piece  of  literary  pro- 
perty to  be  protected.  His  pride  as  an  author  must  be  con- 
sidered. He  has  the  right  to  choose  his  own  licensee.  His 
play  might  be  played  for  months,  not  at  a  profit,  but  at  a 
loss.  In  the  meantime,  not  only  will  the  market  be  spoiled 
for  a  subsequent  production  by  the  owner  of  the  opera  in 
this  town,  but  the  reputation  of  the  opera  injured.  It  ap- 
pears to  me  it  is  a  case  for  an  injunction.  But  that  is  not 
the  point  on  which  I  base  my  concurrence,  on  the  ruling  of 
the  court.  I  think  that,  on  a  review  of  the  order  dissolving 
the  injunction,  the  question  is,  not  whether  the  injunction 
should  originally  have  gone,  or  should  now  be  continued, 
but  whether,  under  the  circumstances,  it  ought  to  have  been 
dissolved. 
-  Ihere  is  no  absolute  forfeiture  of  the  right  to  an  injunc- 
tion because  complainants  have  failed,  under  the  circum- 
stances, to  comply  with  the  order  of  the  court  requiring 
them  to  give  security.  If  the  opposite  side  are  advised  that 
the  injunction  ought  to  be  dissolved,  let  them  move  to  dis- 
solve on  notice  to  complainants. 


Lakin  v.  Sierra  Buttes  Gold  Mining  Co. 

CiROurr  CouBT,  District  of  California. 
Ootobeb  26,  1885. 

1.  GoNSTBucnTB  Tbctbt. — ^Where  one  party,  wrongfully,  obtains  the  legal  title 

to  land,  which,  in  equity  and  good  conscienoe,  belongs  to  another^ 
whether  he  acts  in  good  faith,  or  otherwise,  he  will  be  charged ,  in  equ- 
ity, as  a  oonstmctiTe  trustee  of  the  equitable  owner. 

2.  A  Bona  Fide  PnBCHASSB,  is  one  who  purchases,  in  good  faith,  an  estate  for  a 

Taluable  consideration,  actually  paid,  without  notice  of  a  prior  equity. 
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3»  BtTBDBH  ov  Pboof. — ^The  harden  rests  on  the  fMuty  claiming  protection  as  a 

bona  fide  purchaser,  to  proTe,  aflEmnatiyely,  the  payment  of  Talae,  and. 

that  the  porchase  was  made  without  notice  of  the  prior  equity. 
4«  CoKSf  DiBATioH  IN  Dkkd  Not  Etidbncs  .  —  Au  acknowledgment  of  payment  of 

oonsideration  in  a  deed,  is  not  cTideDoe  of  paymeut  of  Talne,  as  against 

the  owner  of  the  prior  equity. 
6.  AonccT— NoTiCK.— The  knowledge  of  an  agent,  in  respect  to  the  sabject 

matt'-r  of  the  agency,  is  the  knowledge  of  the  principal. 

6.  Abandommknt,  of  a  mining  claim,   is  a  Tolnntary  act,  on  the  part  of  ths 

owner,  and  when  relied  on,  as  a  defense,  must  be  proved  by  the  party 
alleging  it. 

7.  FoBFiiTUBK. — A  party  who  has  forfeited  a  mining  claim  by  failing  to  work  it 

as  required  by  law,  may  continue  his  right  by  resuming  work,  at  any 
time,  before  any  other  party  has  re-located  on  the  ground  of  forfeiture. 

8.  Patbmt  Sobbeptitiouslt  Obtained.— T.  and  HcO. ,  being  owners  of  a  min- 

ing claim,  hitd  a  Hnrye>  made,  applied  for  a  patent,  published  the  notice 
as  required  by  the  statute,  and  no  adyerse  claims  having  been  filed,  their 
right  to  a  patent  became  perfected.  Afterward  the  M .  Co.  claiming, 
without  right,  to  be  successor  in  interest  (o  T.  and  McG.,  surreptitiously, 
procured  a  patent  to  itself  on  the  application  of  T.  and  McG.  Hdd>~ 
That  the  M.  Co.  held  the  title  ho  obtained,  charged  with  a  oonstructiye 
trust  in  favor  of  T.  and  McG.,  and  that  it  did  not  lie  in  the  mouth  of  ths 
M.  Co.,  to  say,  that  T.  and  McG.,  have  lost  their  right  to  the  claim  by 
forfeiture,  or  otherwise. 

9.  Statute  ov  Limitations  ik  Equitt — The  statute  of  limitationB,  as  such,  is 

not  a  defense  in  a  court  of  equity  of  the  United  States.  The  defense  in 
such  court,  IS,  laches  in  not  pursuing  the  proper  remedy,  for  such  time, 
and  under  such  oircumstaDces,  as  renders  it  inequitable  to  grant  the 
required  relief. 

10.  Analoot  to  Statute  of  Limitations.— Bat  courts  of  equity  will  adopt,  by 
analogy,  the  time  prescribed  by  statutes  of  limitations,  unless  there  are 
other  equitable  circumstances,  deemed  sufficient  to  relieve  the  party  from 
the  charge  and  consequences  of  laches. 

11.  Pleading  of  Laches,  etc. — No  formal  plea  of  the  statute  of  limitatioiis,  or 
of  the  special  facts,  is  necessary  to  raise  the  defense  of  laches,  neglect, 
or  acquiescence,  in  a  court  of  equity. 

12.  The  Foub  Tbabs,  Limitation  applies  to  this  case,  as  stated  in  the  eighth 
headnote,  it  not  being,  technically,  a  suit  for  '<  relief  on  the  ground  ef 
fraud." 

13.  Statute  or  Limitations — Constbugtive  Tbust. — The  statute  does  not 
begin  to  run  against  a  cestui  que  trust  in  possession,  until  an  ouster,  whether 
the  trust  be  express  or  implied. 

14.  Laches. — What  equitable  circumstance  will  defeat  the  defense  of  laches, 
considered. 

Equitt.    The  opinion  states  the  facts. 

Meaara.  Vanclief  &  Gear,  for  the  complainant. 

Vefiw'fi.  Oarber^  ThmiUon  &  Bishop,  for  the  respondent. 
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Sawyer,  Circuit  Jndge.  This  case  was  submitted  more 
than  a  year  ago,  bat  soon  after  its  submission,  I  was 
requested  by  counsel  not  to  take  the  case  up  for  decision,  as 
negotiations  for  settlement  were  pending,  and,  probably,  it 
would  not  be  necessary  to  decide  it  at  all.  Consequently,  I 
laid  it  aside.  I  have  been  informed  recently,  by  counsel, 
that  there  is  no  hope  of  settlement,  and  a  decision  by  the 
court  will  be  necessary.  I  mention  this  as  a  reason  for  the 
long  delay  in  deciding  the  case. 

This  is  a  suit  in  equity  to  enforce  a  constructive  trust  in 
favor  of  the  complainant  in  certain  lands  and  mines,  patented 
to  the  Mammoth  Gold  Mining  Company,  and,  which  were 
afterward  conveyed  to  tbe  defendant.  The  material  allega- 
tions of  the  bill,  which  are  established  by  the  evidence,  are 
as  follows: 

In  tbe  year  1865,  a  certain  quartz  ledge  in  Plumas  county, 
known  as  the  Mammoth  ledge,  with  the  appurtenances 
thereto,  two  thousand  one  hundred  feet  in  length  along 
the  vein,  was  owned  and  possessed  by  James  M.  Thompson, 
and  John  B.  McGee,  who,  severally,  mortgaged  their  inter- 
ests therein  to  John  Conly  &  Company.  On  November  4, 
1865,  said  Thompson  and  McGee,  in  company  with  others, 
located  an  extension  of  said  Mammoth  ledge  of  tbe  length 
of  two  thousand  feet,  the  title  to  nine-tenths  of  which  has 
since  passed  by  mesne  conveyances  to  the  complainant. 
After  the  location  of  said  extension,  in  the  year  1867,  said 
Thompson  and  McGee  made  a  survey  of  their  said  claim, 
^nd,  also,  made  at  the  Marysville  land  office,  an  application 
for  a  patent  for  the  whole  four  thousand  one  hundred  feet 
of  the  ledge,  including  a  tract  of  surface  ground  consisting 
of  two  hundred  and  fifty-two  ninety-five  one-hundredths 
acres,  they  at  the  time  owning  the  whole,  subject  to  said 
mortgages  on  two  thousand  one  hundred  feet.  Notice  of 
the  application  for  a  patent  was  duly  published,  in  pursu- 
ance of  the  statute,  for  the  required  period,  and  no  adverse 
claims  were  filed.  This  survey  and  application  covered  the 
two  thousand  one  hundred  feet  mortgaged  to  Conly  &  Com- 
pany, and  the  two  thousand  feet,  subsequently,  located  by 
Thompson  and  McGee.     The  act  of  congress  of  1866,  having 
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been  complied  with,  the  right  of  Thompson  and  McG^,  to 
receive  a  patent  to  the  whole  of  said  tract,  became  Tested, 
as  the  result  of  said  proceedings,  npon  payment  of  the  pnr- 
chase  money  required  by  law.  The  mortgages  to  Con  ley  & 
Company  mentioned,  of  the  original  two  thoosand  one 
hundred  feet,  were,  subsequently,  foreclosed,  and  title  to 
the  mortgaged  premises  passed  by  sale,  under  the  decree 
of  foreclosure,  to  Gonly  &  Co.,  and,  by  subsequent  convey- 
ances, to  the  Mammoth  Gold  Mining  Company,  which,  at 
the  time  of  the  issue  to  it  of  the  patent  in  question,  had  no 
other  title,  than  that  which  passed  under  and  by  virtue  of 
said  mortgages  and  sale.  The  sale  of  the  original  Mam- 
moth ledge  of  two  thousand  one  hundred  feet,  with  the 
appurtenances,  and  the  foreclosure,  having  been  made,  said 
application  for  a  patent  was  allowed  to  rest  without  further 
action  until  the  year  1876.  Conly,  Tranor  and  Luther,  con- 
stituting the  firm  of  Conly  &  Co.,  having  conveyed  to  tho 
Mammoth  Gold  Mining  Company,  on  June  9,  1870,  the  title- 
to  the  two  thousand  one  hundred  feet,  derived  under  the 
sale  upon  the  foreclosure  of  their  mortgages,  seven  yeara 
afterward,  in  1877,  executed  another  deed  to  said  corpora- 
ation,  whereby  they  sold,  remised  and  quit-claimed  to  said 
corporation  all  their  right,  title  and  interest  to  the  whole- 
four  thousand  one  hundred  feet.  This  deed  contained  this- 
clause:  "  A  deed  having  been  executed  by  the  first  parties 
to  the  second  party,  dated  June  9,  1870,  conveying  two 
tJumaandone  hundred  linear  feet  of  the  said  Mammoth  quartz^ 
claim,  the  inteyit  of  this  indenture  is  to  vest  in  said  second 
party  all  the  title  of  said  first  parties  of,  in  and  to  the  said 
Mammoth  claim.'*  But,  neither  at  that  time,  nor  at  any 
other,  did  said  grantors  own  any  interest  in  any  part  of  said 
claim,  except  the  two  thousand  one  hundred  feet,  purchased 
under  their  decree  of  foreclosure,  and  they  conld  not  con- 
vey any  interest  in  the  other  two  thousand  feet.  The  Mam- 
moth company  had  sold  all  of  its  stock  to  the  Plumas 
Eureka  company  in  the  year  1871,  and  the  latter  company, 
which  was  beueficially  owned,  and  controlled,  by  the  cor- 
poration, defendant,  had  taken  possession  of  said  original 
'tammoth  ledge  or  claim  of  two  thousand  one  hundred  feet^ 
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and  the  ground  adjacent  thereto,  and  made  improvementa 
thereon;  but  at  that  time,  took  no  possession  of  any  other 
ground,  made  no  e£Ebrts  to  do  so,  and  expended  nothing 
toward  the  working,  or  development  of  the  said  extension  to 
said  ledge,  which  was  not  included  in  any  conveyance  to 
them,  but  was  still  owned,  and  possessed  by  Thompson  and 
his  associates,  who  expended  considerable  money  and  labor, 
at  various  times,  in  endeavors  to  prospect  the  same,  having, 
especially,  in  1875,  erected  a  cabin,  and  run  a  tunnel  of 
some  one  hundred  feet  in  length  for  the  purpose  of  prospect- 
ing said  extension,  expending  in  the  aggregate  about  one 
thousand  dollars 

In  the  fall  of  1876,  said  Thompson  proposed  to  the  agents 
of  the  defendant,  who  were,  also,  at  that  time,  the  agents  of 
the  Mammoth  company,  and  of  the  Plumas  Eureka  com- 
pany, all  of  said  corporations  being  at  the  time  under  the 
same  control,  that  they  should  unite  with  him  in  perfecting 
the  title  to  the  whole  of  said  four  thousand  one  hundred  feet 
of  ledge,  according  to  the  original  locations  and  survey,  and 
to  said  tract  of  two  hundred  and  fifty-two  and  nioety-five 
one-hundredths  acres,  by  obtaining  a  patent  therefor,  under 
the  application  of  Thompson  and  McGee  already  made,  with 
an  agreement  for  an  equitable  division  thereof,  according  to 
their  respective  rights;  but  said  agents  declined  the  ar- 
rangemnnt  upon  the  plea  that  too  much  land  had  been  in- 
cluded in  the  survey,  and  application ;  and  that  the  com- 
pany would  not  pay  five  dollars  per  acre  for  it.  Thompson, 
who  seems  to  have  been  the  active  man,  whether  intentionally 
or  not,  was  thus  put  off  his  guard,  and  led  to  suppose,  that 
the  defendant's  agents  would  have  nothing  to  do  with  the 
survey,  and  application,  of  Thompson  and  McGee.  Said 
agento  of  the  defendant,  however,  soon  after,  in  the  early 
part  of  the  following  year,  took  measures  to  secure,  secretly, 
in  the  name  of  the  Mammoth  company,  a  patent  for  the 
whole  of  said  four  thousand  one  hundred  feet  of  ledge,  and 
tract  of  surface  ground,  upon  the  said  original  survey,  and 
application,  of  Thompson  and  McGee,  without  the  permis- 
sion of,  or  any  notice  to,  Thompson  or  McGee,  or  any  pub- 
lication of  their  proceedings  in  any  manner.     They  used 
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and  prosecuted  Thompson  aod  McGee's  sarvej  and  applica- 
tion, claiming  to  be  snccessors  in  interest  to  the  whole  four 
thousand  one  hundred  feet.  In  order  to  make  it  appear  to 
the  land  department,  that  they  the  were  successors  in  in- 
terest of  Thompson  and  McGee,  to  the  whole  of  the 
ground,  thej  first  obtained  the  said  quit  claim  deed 
from  Gonly,  Tranor  and  Lather,  the  purchasers  under  fore- 
closure, several  years  after  their  conveyance  of  the  original 
two  thousand  one  hundred  feet,  for  the  whole  four  thou- 
sand one  hundred  feet  of  ledge,  under  the  name  and  style 
of  the  Mammoth  ledge,  said  name  having  been  applied  to 
the  whole  four  thousand  one  hundred  feet  by  Thompson  and 
McGee,  in  their  application  for  a  patent;  whereas,  in  truth, 
said  purchasers  never  had  title,  of  any  kind,  to  more  than 
said  two  thousand  one  hundred  feet  included  in  the  mort- 
gages of  Thompson  and  McGee,  and  purchased  by  Gonly  & 
Co.,  under  the  decree  of  foreclosure,  as  stated.  This  quit 
claim  deed  was  never  recorded,  and  all  knowledge  of  its  exist- 
ence was  withheld  from  Thompson  and  McGee,  but  was 
presented  to  the  land  office,  as  a  part  of  the  chain  of  title 
of  the  Mammoth  company,  which  claimed  the  right  to  a 
patent,  as  the  successor  in  interest  in  the  entire  tract.  The 
Mammoth  Gold  Mining  Company  used  and  prosecuted  the 
application  of  Thompson  and  McGee,  and  appropriated  their 
survey,  acts  and  work,  by  procuring  a  return  of  the  field 
notes  of  the  original  survey,  made  for  Thompson  and  Mc- 
Gee, by  D.  D.  Brown,  the  deputy  surveyor,  which  were  ap- 
proved by  the  surveyor  general,  for  which  return  they  paid 
Brown  the  sum  of  two  hundred  and  fifty  dollars,  under  the 
caution,  and  with  the  express  understanding,  that  he  should 
keep  his  action  secret  from  Thompson  and  McGee,  which  he 
agreed  to  do,  and  did  do  until  long  after  the  patent  was  ob- 
tained, and  the  facts  were,  otherwise,  discovered.  The  patent 
was  obtained  without  the  knowledge  of  Thompson  and  McGee, 
May  18,  1877,  in  the  unusually  short  time  of  less  than  four 
months  after  the  commencement  of  their  proceedings  on  it, 
and  it  was  recorded  in  the  following  June.  In  December, 
1877,  Thompson  employed  men  to  resume  annual  work  on 
the  extension,  without  any  actual  knowledge  of  the  patent, 
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or  any  suspicion  of  the  action  of  said  corporation,  defend- 
ant, and  its  officers.  On  the  twenty-first  of  December,  1877, 
the  men  were  ordered  from  the  premises  by  the  superintend- 
ent of  the  Plnmas  Eareka  company,  under  a  notification — 
not  that  the  Mammoth  company  had  obtained  a  patent  un- 
der the  application  and  survey  of  Thompson  and  McGee,, 
but  that  "  they,"  that  is  to  say,  the  Plumas  Eureka  company, 
**  had  located  the  ground  last  summer,  and  had  got  a  patent 
for  it."  This  was  the  first  knowledge  Thompson  and  Mc- 
Gee  had  of  any  adverse  claim  of  title  to  the  two  thousand 
feet  extension  in  question.  Work  was  resumed  in  another 
place  during  the  following  January,  but  no  work  was  done 
after  January.  In  the  fall  of  the  following  year,  Thompson, 
having  heard  that  a  patent  for  the  ground  had  been  obtained 
in  the  name  of  the  Mammoth  company,  but,  still,  in  entire^ 
ignorance  of  the  manner  in  which  it  had  been  obtained,  be- 
gan a  series  of  inquiries  into  the  matter.  He  first  wrote  in 
the  month  of  September,  1878,  to  the  Marysville  land  office, 
and,  was  informed,  that  the  papers  had  been  sent  to  Wash- 
ington, and  that  a  patent  had  been  issued  to  the  Mammoth 
company,  but  not  through  that  office.  Thinking  it  might  have 
been  returned  through  the  Susanville  land  office,  he  then 
wrote  to  that  office,  but  received  assurance  to  the  contrary, 
and  was  advised  to  write  for  information  to  the  department 
at  Washington.  He  then  began  a  correspondence  with  the 
general  land  office,  at  Washington,  which,  finally,  resulted 
in  his  obtaining  an  abstract  from  the  general  land  office, 
which,  after  considerable  delay,  for  which  he  was  not  re- 
sponsible, was  received  and  read  by  him  about  Christmas 
day  of  the  year  1878,  which  was  tbe  first  disclosure  to  him 
of  the  main  facts  constituting  the  conduct  of  the  defendant. 
He  shortly  afterward  consulted  an  attorney,  who  advised 
him  that  a  legal  fraud  had  been  committed  upon  his  rights. 
Meanwhile  the  agents,  who  had  been  active  participants 
in  the  procurement  of  tbe  patent,  had  ceased  their  connec- 
tion with' the  defendant,  and  a  new  agent  had  been  ap- 
pointed, who  was  absent  from  San  Francisco,  where  Thomp- 
son resided,  and  where  the  defendant  had  its  California 
office,  tbe  defendant  being  a  foreign  English  corporation- 
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Under  the  advice  of  a  mntnal  friend  of  Thompson,  and  of 
the  English  stockholders  of  the  defendant,  Thompson  de- 
layed action  for  the  return  of  Mr.  Coulter,  the  new  agent  of 
the  defendant,  indulging  the  hope  that  an  adjustment  of  his 
claim  might  be  effected  without  suit.  Then  began  a  series 
of  negotiations,  and  correspondence,  which  continued  with- 
out any  definite  result  being  reached,  until,  finally,  an  as- 
signment having  been  made  of  the  rights  of  Thompson  and 
McGee  to  the  plaintiff,  this  suit  was  instituted  December 
20,  1881,  less  than  five  years  from  the  date  of  the  patent. 
May  18,  1877;  less  than  four  years  from  the  date  of  the 
ouster  of  December  21,  1877,  and  from  the  first  knowledge 
by  Thompson  and  McOee  of  the  adverse  claim  set  up  by 
defendant;  and  less  than  three  yeHrs  from  the  actual  dis- 
covery by  Thompson  and  McGee,  December  25,  1878,  of 
the  facts  constituting  the  acts  by  means  of  which  the  patent 
was  obtained. 

The  pleas  of  the  defendant,  besides  a  denial  of  the  allega- 
tions of  the  bill,  which  allegations  are  satisfactorily  proved, 
as  above  stated,  are  as  follows: 

1.  Bona  fide  purchase  by  defendant  for  value  without 
notice. 

2.  Abandonment  and  forfeiture  by  Thompson  and  McGee. 

3.  Adverse  possession  by  the  Mammoth  company. 

4.  Statute  of  limitations. 

It  seems  to  me  clear  that  the  complainant  has  a  sufficient 
cause  against  the  defendant  for  the  enforcement  of  a  con- 
structive trust,  unless  the  respondent  satisfactorily  estab- 
lishes one  of  its  affirmative  defenses. 

The  civil  code,  section  2224,  declares  that  ''one  who 
gains  a  thing  by  fraud,  accident,  mistake,  undue  influence, 
the  violation  of  a  trust,  or  other  wrongful  adSy  is,  unless  he 
has  some  other  and  better  right  thereto,  an  involuntary 
trustee  of  the  thing  gained,  for  the  benefit  of  the  person  who 
would  otherwise  have  had  it." 

Where  one  party,  wrongfully,  obtains  the  legal  title  to 
land,  which,  in  equity  and  good  conscience,  belongs  to  an- 
other, whether  he  acts  in  good  faith  or  otherwise,  he  will  be 
charged  in  equity  as  a  constructive  trustee  of  the  equitable 
owner. 
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That,  I  think,  is  a  doctrine  established  by  the  following 
•cases:  fVUson  v.  Castro,  31  Cal.  420;  Salmon  v.  Symonds, 
30  Cal.  301 ;  Bludworth  v .  Lake,  33  Cal.  256;  Hardy  v.  Harbin, 
4  Sawy.  649,  the  latter  being  a  decision  of  Mr.  Justice  Field 
on  the  circuit. 

Under  these  authorities,  unless  defendant  has  satisfacto- 
rily established  one  of  its  affirmative  defenses,  complainant 
is  entitled  to  a  decree  for  a  conveyance  from  the  defendant 
of  nine-tenths  of  the  two  thousand  feet  extension  of  the 
Mammoth  quartz  ledge,  and  of  the  proper  proportion  of  the 
surface  ground  fronting  upon  and  adjoining  the  extension 
included  in  the  patent. 

I  think  the  defendant's  plea  for  protection  as  a  bona  fide 
purchaser,  for  value,  without  notice,  fails,  under  the  proofs 
in  the  case.  That  plea  involves  two  questions:  1,  of  pay- 
ment of  value;  2,  of  notice;  both  of  which  must  be  resolved 
in  favor  of  the  defendant  in  order  to  support  the  plea;  but 
neither  of  which  can  be  so  resolved  upon  the  proofs. 

The  burden  is  on  the  defendant  to  prove  that  some  new 
and  valuable  consideration  passed  from  it,  in  the  purchase 
of  the  property,  after  the  equity  of  Thompson  and  McGee 
had  accrued.  An  acknowledgment  of  payment  in  a  deed  is 
no  evidence  of  such  payment  as  against  the  owner  of  a  prior 
equity.  (Colton  v.  Seavey,  22  Cal.  497;  Long  v.  Dollarhiae, 
24  Cal.  218;  Galland  v.  Jackmaii,  26  Cal.  80;  Boone  v.  ChileSy 
10  Pet.  177,  211.) 

The  testimony  in  this  case  fully  shows  that  the  whole  ben- 
eficial ownership  of  the  original  Mammoth  mine,  as  well  as 
of  the  Plumas  Eureka  mine,  had  passed  to  the  corporation 
defendant  as  early  as  1872;  therefore,  that  there  could  not, 
in  reason,  have  been  the  payment  of  any  new  or  valuable 
consideration  to  the  Mammoth  company  by  the  Plumas 
Eureka  company,  or  to  the  Plumas  Eureka  company  by  the 
defendant  after  the  issue  of  the  patent,  which  made  the 
Mammoth  company  the  constructive  trustee  of  Thompson 
and  McGee.  There  is  no  pretense  of  affirmative  evidence, 
on  the  part  of  the  defendant,  that  any  purchase  money 
passed  upon  the  transfer  of  the  patent  to  the  Plumas  Eureka 
company  or  to  the   defendant;  but,  on  the  contrary,  the 


240       Lakin  v.  Sierba  Buttes  Gold  Mining  Co.    [Cir.  Ct- 

Opinion  of  the  Court — Bawyer,  C.  J.  [October^ 

defendant's  own  testimony  proves  that  all  of  the  expense  of 
procuring  said  patent,  in  the  name  of  the  Mammoth  com-- 
pany,  was  paid  by  the  agents  of  the  defendant,  out  of  the 
proceeds  of  the  Plumas  Eureka  mine,  which  was  under  the 
ownership  and  control  of  the  defendant.  This  fully  nega- 
tives the  defense  of  bona  fide  purchase  for  value.  But  if 
there  were  no  such  evidence,  there  is  nothing  to  show  that 
value  was,  in  fact,  paid,  and  the  defense  would  fail. 

As  regards  the  question  of  notice,  the  defense  equally 
fails,  for  it  is  well  settled  that  the  knowledge  of  an  agent,  in 
respect  to  the  subject-matter  of  his  agency,  is  the  knowledge 
of  the  principal;  so  that,  in  Tiew  of  the  fact  that  the  agents 
of  the  Mammoth  company  were  also  agents  of  the  Plumas 
Eureka  company  and  agents  of  the  corporation  defendant,  in 
respect  to  the  same  subject-matter,  and  performed  all  of 
their  acts  for  the  immediate  benefit  of  the  defendant,  and  at 
its  expense,  it  is  fully  chargeable  with  knowledge  of  their 
acts,  and  with  all  equities  arising  therefrom.  Indeed,  their 
acts  were  the  acts  of  the  corporation,  defendant.  (May  ^* 
Bord,  12  Cal.  91;  Bverce  v.  Rtd  Bluff  Hotel  Co.,  31  Cal.  161; 
Story  on  Agency,  sec.  140.) 

The  truth,  doubtless,  is,  that  these  corporations,  in  sab- 
stance  and  fact,  were  simply  using  the  California  corpora- 
tion, through  which  to  secure  the  title  for  the  defendant 
itself,  which  was  a  London  corporation,  and  there  was  a 
difficulty  under  the  statute  in  the  way  of  procuring  title  to 
itself  directly  from  the  United  States.  Hence  it  was  so 
arranged  that  the  patent  should  issue  to  the  Mammoth  com- 
pany, which  was  an  American  corporation,  and  entitled  to 
obtain  a  patent.  It  is  not  doubted  that  that  corporation 
was  used  as  an  instrumentality  for  obtaining  the  title  for  the 
benefit  of  the  defendant  in  this  case.  That  defense,  also, 
has  clearly  failed. 

As  to  abandonment,  there  was  manifestly  none.  Aban- 
donment is  a  voluntary  act,  and  there  is  no  evidence  to  jus- 
tify the  court  in  finding  that  these  parties  abandoned  their- 
rights.  (Moon  v.  RoUins,  36  Cal.  333;  Biehardson  v.  McNulty,. 
24  Cal.  345;  St.  John  v.  Kidd,  26  Cal.  271-2.) 

It  is  not  necessary  to  enlarge  on  that  proposition. 
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It  is  said,  also,  that  the  claim  was  forfeited  by  those  par- 
ties not  working  it,  annually,  as  required  bj  the  statute. 
That  is  a  matter.  I  take  it,  in  this  case,  of  not  the  slightest 
consequence.  There  was  no  evidence  that  the  Mammoth 
company  took  up  the  claim,  on  the  ground  that  it  had  been 
forfeited,  or  any  other;  and  until  some  one  did  enter,  the 
complainants,  under  the  provisions  of  the  statute,  itself,  could 
re-enter  and  resume  work  at  any  time  before  other  rights 
attached  in  favor  of  subsequent  locators.  So  the  statute 
provides:  Jupiter  31.  Co.  v.  Bodie  Con.  M.  Co.,  7  Sawy.  98; 
NoHh  Noonday  M.  Co.  v.  Orient  M.  Co.,  6  Sawy.  301.  At  all 
events,  these  parties,  had  no  title  acquired  in  that  way. 
They  obtained  the  title  through  Thompson  and  McGee, 
upon  their  own  survey  and  application.  They  went 
in  and  prosecuted  the  application  of  Thompson  and 
McGee,  as  successors  in  interest  to  Thompson  and 
McGee  and  not  as  adverse  claimants  on  another  inde- 
pendent title.  The  right  which  was  good  enough  to  enable 
defendant  to  obtain  a  patent  for  the  benefit  of  the  company, 
was  certainly,  good  enough  for  Thompson  and  McGee  to 
obtain  a  patent  on  for  themselves.  Their  right  to  a  patent 
was  perfected  under  their  survey,  application,  and  publica- 
tion of  notice,  there  having  been  no  adverse  claims  filed. 
The  defendant  is,  surely,  not  in  a  position  to  say  that 
Thompson  and  McGee  had  no  title,  because  that  was  the 
very  title  which  the  corporation  itself  has  got,  and,  the  only 
title,  on  which  it  relied,  and  could  have  relied,  to  ])ro- 
cure  a  patent,  as  to  the  extension.  It  does  not  lie 
in  defendant's  mouth,  therefore,  to  say,  that  Thompson 
and  McGee  had  forfeited  their  claim,  and  were  not 
entitled  to  obtain  this  patent.  Defendant,  did,  in  fact, 
obtain  it,  and  did  secure  the  patent,  through  Thomp- 
son and  McGee,  and  through  them  alone.  Since  the 
proofs  have  come  in,  on  the  argument,  the  respondent  really 
does  not  make  any  stand  on  any  of  those  propositions. 
They  were  substantially,  treated,  as  abandoned,  and  were 
really  not  pressed,  or  relied  on,  as  they  could  not  well,  hon- 
estly, have  been. 

Defendant's  counsel  now  rely,  mainly,  on  adverse  posses- 

16 
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sioD,  and  the  statute  of  limitations;  and  they  endeavor  to 
plead  the  statate  of  limitations.  This  is  the  defense,  and 
only  defense,  earnestly  pressed.  This  is  an  eqaity  case, 
and  the  statute  of  limitations,  as  such,  is  not  a  defense  in 
a  court  of  equity  of  the  United  States.  On  the  equity  side 
of  this  court,  the  only  defense  is,  laches  in  not  pursuing  the 
party's  remedy  for  such  time,  and  under  such  circumstances, 
as  renders  it  inequitable  to  grant  the  desired  relief — that 
the  claim  has  become  stale,  so  as  to  render  it  inequitable  to 
enforce  it.  A  court  of  equity,  in  analogy  to  the  statute  of 
limitations,  usually,  adopts  the  statute,  as  a  limit  to  the  time 
for  enforcing  the  claim,  unless  there  are  other  equitable 
circumstances,  which  are  deemed  sufficient  to  relieye  the 
party  claiming  the  right  from  the  charge  and  consequence 
of  laches.  In  this  case  defendant  undertakes  to  set  up  the 
statute  of  limitations,  as  a  statute  of  limitations,  and,  as 
such,  a  bar  to  the  suit.  It  is  claimed  by  complainant  that 
the  statute  is  insufficiently  pleaded,  the  defense  being 
alleged  in  the  form  authorized  by  the  state  code  of  civil 
procedure:  "that  the  cause  of  suit  is  barred  by  section 343 
of  the  code  of  civil  procedure  of  the  state  of  California.'* 
That  is,  simply,  and,  purely,  a  plea  of  the  statute  of  limita- 
tions in  the  form  which  is  recognized  by  the  state  practice, 
but  which  is  not  adopted  in  this  court,  as  the  code  of  civil 
procedure  has  no  application  on  the  equity  side  of  the 
court.  The  defendant  has,  also,  in  another  form,  attempted 
to  set  up  the  facts,  which  show  an  adverse  possession, 
for  the  period  prescribed  by  the  statute,  in  addition  to 
pleading  the  statute  of  limitations,  in  the  form  prescribed 
by  the  code. 

Staleness,  or  laches  are  not  alleged  in  any  other  way  than 
as  thus  indicated.  But  no  formal  plea  of  the  statute  of 
limitations  or  of  the  special  facts  is  necessary,  to  raise  the 
defense  of  laches,  neglect,  or  acquiesence  in  a  court  of 
equity.  These  defenses  are  peculiar  to  courts  of  equity, 
and  will  be  enforced  in  proper  cases,  wherein  the  facts 
appearing  call  for  it,  whether  they  arise  upon  the  bill  and 
pleadings,  presented  to  the  court,  or  upon  the  whole  case,  as 
disclosed  by  the  evidence.     The  court  will  often  take  notice 
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of  it,  even  though  the  objection  is  not  made  by  the  parties: 
{Pratt  Y.  Col.  Mi.  Co.,  9  Sawy.  363,  365,  and  cases  cited  ; 
Badger  v.  Badger,  2  Wall.  87  ;  Sullivan  v.  Portland,  etc., 
94  U.S.  811.) 

Begarding  this  defense  as  properly  before  the  court,  and 
adopting  the  statute  of  limitations,  by  analogy,  under  which 
provision  of  the  statute  does  this  case  fall?  In  the  first 
place,  the  complainant  insists  on  the  five  year  limit.  This 
suit,  it  is  insisted,  is,  in  substance,  and  in  fact,  equivalent  to 
an  action  to  recover  the  premises,  as  the  necessary  e£Eect 
will  be  to,  ultimately,  give  possession  of  the  premises  to 
the  complainant,  and  it  is  insisted  that  this  being  so,  the 
same  limit  should  be  adopted,  as  in  an  action  at  law  to  recover 
the  property,  and  a  large  number  of  authorities  is  cited  to 
sustain  that  proposition.  They  are  as  follows  :  Oakland  y. 
Carpentier,  13  Cal.  540 ;  Elmendorf  v.  Taylor,  10  Wheaton, 
152 ;  MiUer^a  Heirs  v.  Mclntyre,  6  Peters,  61  ;  Manning  v. 
Hayden,  5  Sawy.  360,  379  ;  Love  v.  Watkina,  40  Cal.  547, 
570  ;  Coulson  v.  Walton,  9  Peters,  62  ;  Harris  v.  King,  16 
Ark.  122  ;  Ware  v.  Van  BlakMen,  1  Paige,  100  ;  Walker  v. 
Walker,  16  Serg.  &  B.  379  ;  Ferris  v.  Henderson,  12  Pa.  St. 
64  ;  Paschall  v,  Hinderer,  28  Ohio  St.  568  ;  Pen^y  v.  Craig, 
3  Mis.  525 ;  McDotoeUY.  Goldsmith,  2  Md.  Oh.  370  ;  FiddY. 
Wilson,  6  B.  Mon.  479  ;  Murphy  v.  Blair,  12  Ind.  184  ; 
Weaver  v.  lYoman,  6  J.  J.  Marsh,  213 ;  Varxvick  v.  Edwards, 
11  Paige,  289  ;  Baker  v.  Whiting,  3  Sumner,  475  ;  Boone  v. 
ChUes,  10  Peters,  177. 

But,  under  the  view  I  take,  it  will  not  be  necessary  to 
decide  whether  that  provision  is  applicable  or  not ;  for  it 
is  next  claimed  by^the  complainant,  and,  I  think,  correctly, 
that  if  the  five  years  limit  is  not  applicable,  then  the  four 
years  limitation  is  under  the  general  claim  that  the  limita- 
tion shall  be  four  years  in  all  cases  not  otherwise  provided 
for.  In  response  to  this,  the  respondent  asserts  that  the  case 
falls  under  the  provision,  making  the  limitation  three  years, 
as  being  a  suit  ''for  relief  on  the  ground  of  fraud."  That 
the  ground  of  the  suit,  is,  fraud  in  obtaining  the  title. 
Suppose  that  to  be  so,  the  complainant  replies,  I  did  not 
discover  the  acts  constituting  the  fraud,  until  within  three 
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years  after  the  perpetration  of  the  fraud.  In  my  judgment, 
the  four  years  limitation  applies,  if  the  five  years  limitation 
does  not.  In  support  of  the  point  made,  that  the  bill  is 
insufficient,  and  requires  amendment,  the  respondent's  coun- 
sel, inconsistently,  in  their  brief,  say,  that  the  theory  of  the 
bill  is  not  fraud,  but  it  is  well  stated  in  the  plaintiff's  brief, 
page  8. 

•'Where  one  party,  wrongfully,  obtains  the  legal  title  to 
land,  which  in  equity,  and  good  conscience,  belongs  to 
another,  whether  he  acta  in  good  faith  or  otfierwise,  he  will  be 
charged  in  equity  as  a  constructive  trustee  in  favor  of  the 
equitable  owner." 

This,  the  respondent  insists,  is  the  theory  of  the  bill,  and 
such,  I  also  think,  is  its  theory.  Bespondent  objected  to 
certain  testimony,  which  is  claimed  to  show  acts  of  fraud,  if 
acts  of  fraud  there  are,  on  the  ground  that  no  fraud  has  been 
alleged,  and,  consequently,  no  evidence  of  fraud  can  be  in- 
troduced, and  no  evidence  as  to  the  time  when  the  fraud 
was  discovered.  The  defendant  having  setup  the  statute  of 
limitations  in  its  answer,  it  is  insisted  that  the  complainant 
should  have  amended  his  bill,  showing  when  the  fraud  was 
discovered.  On  looking  at  the  bill,  I  do  not  find  that  the 
acts  are  charged  as  fraudulent.  There  is  no  charge  of  fraud 
in  express  terms.  The  acts  may,  nevertheless,  appear  to  be 
fraudulent.  The  facts  are  stated  to  show  in  what  manner 
the  title  was  wrongfully  obtaiined.  It  is  not  necessary  for 
me  to  decide  now,  whether  these  acts  would  constitute  a 
technical  fraud,  on  which  a  bill  could  be  maintained  as 
such,  or  not.  The  acts  are  not  alleged  to  be  fraudulent,  in 
express  terms.  The  simple  facts  are  stated  upon  the  other 
theory  indicated,  without  characterization,  to  show  that  the 
title  Lad  been,  wrongfully,  obtained.  There  was  no  rela- 
tion of  confidence,  or  trust  between,  these  parties,  and  none 
alleged  or  claimed  to  exist.  They  were  not  dealing  at  all 
with  each  other.  Defendant  made  no  representations  to  the 
complainant  on  which  he  relied,  unless  a  refusal  to  join  in 
procuring  the  title,  jointly,  and  a  statement  after  the  patent 
was  procured,  that  the  Plumas  Eureka  company  had  ob- 
tained the  patent  on  a  new  location  can  be  so  regarded. 
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When  the  first  statement  was  made,  defendants  may  not 
haye  intended  to  procure  the  title.  But,  the  last,  was  after 
the  wrong  had  been  consummated,  and  evidently  designed 
to  naislead  and  prevent  Thompson  from  ascertaining  the 
real  facts — to  throw  him  off  the  proper  line  of  investigation. 
No  promise  was  made  to,  or  procured  from  him.  The  re- 
spondent simply  declined  to  go  in  with  Thompson  and  ob- 
tain the  title,  and  then  divide  according  the  several  inter- 
ests. But  defendant,  afterward,  went,  secretly,  and,  clan- 
destinely, obtained  the  title  to  the  whole  for  itself  upon 
Thompson's  and  McGee's  right  and  application.  Undoubt- 
edly, the  title  was  secretly,  surreptitiously,  and,  wrongfully, 
obtained.  There  being  no  relation  of  trusts  or  confidence 
between  the  parties,  no  false  representation,  no  affirmative 
acts,  known  to  Thompson  and  McGee,  performed  for  the  pur- 
pose of  inducing  them  not  to  proceed  with  their  own  claim, 
and  the  defendant,  having,  simply,  gone,  and,  quietly, 
secretly,  and  surreptitiously  appropriated  their  application 
and  claim,  and  obtained  a  patent,  it  may  be,  that  their  acts 
would  not  constitute  a  technical  fraud  within  the  law.  I  have 
not  looked  the  question  up,  and  I  do  not  propose  to  decide 
it.  But  whether  a  technical  fraud,  or  not,  it,  certainly, 
comes  within  the  clause  of  the  statute  which  I  have  just  read 
that  "  one  who  gains  a  thing  by  '  other  wrongful  acta  '  be- 
comes an  involuntary  trustee."  Here  ia,  certainly,  a  wrong- 
ful act.  The  act  of  thus  appropriating  the  property  of 
another  in  a  secret  manner,  without  his  knowledge,  or  con- 
sent, was,  manifestly,  and,  unquestionably,  tortious. 
Through  these  wrongful  acts,  the  defendant  obtained  the 
complainant's  title.  If  we  concede  that  the  bill  might  be 
maintained  on  the  theory  of  fraud,  that  does  not  prevent 
complainant  from  maintaining  his  bill  on  the  other  ground  of 
suit,  as  alleged— the  wrongful  acts  of  the  character  shown,  by 
means  of  which  the  complainant's  title  was,  surreptitiously, 
obtained.  In  my  judgment,  the  case  made  upon  the  theory 
alleged  in  the  bill,  and  established  by  the  proof,  falls  within 
the  provisions  of  the  section,  which  says,  that  four  years 
shall  be  the  limitation — this  causa  of  suit  not  being  other- 
wise provided  for.     Such  being  the  limitation,  the  four  years 
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had  not  expired  on  December  25,  1877,  when  Thompson  and 
McGee  first  learned  of  these  wrongful  acts,  and,  up  to  that 
time  the  wrongful  proceedings  were  concealed  by  the  party 
performing  these  tortious  acts,  and  committing  the  injury. 
Up  to  that  time,  Thompson  and  'MLeQcee  had  no  knowledge, 
that  their  rights  had  been  invaded — that  they  had  been  thua 
deprived  of  their  right  to  obtain  a  patent.  Of  course,  if  wa 
consider  the  cause  of  action  barred  in  four  years,  in  equity, 
the  parties  could  not  be  chargeable  with  neglect  in  enforc- 
ing their  rights,  until  they  knew  they  had  been  violated,, 
and  at  the  time  of  their  ouster,  the  matter  was  for  the  first 
time  brought  to  their  knowledge.  That  was  within  four 
years  of  the  commencement  of  this  suit.  They  continaed  in 
possession,  constructively,  at  least,  and  on  Deoember  21, 
1877,  were  in  the  actual  possession,  and  occupation,  of  their 
claim,  by  men  working  upon  it.  They,  therefore,  remained 
in  possession  of  their  mining  claim  until  December  21,  1877, 
when  their  men  were  forbidden  to  work,  and  compelled  to 
leave  the  ground,  at  a  time  when  they  were,  actually  in  pos- 
session and  at  work.  They  were  informed,  at  the  time,  that 
defendant  claimed  title  under  a  patent  to  the  Plumas  Eareka 
company,  obtained  on  a  new  location.  These  acts  consti- 
tuted an  ouster,  and  it  was  less  than  four  years  before  the 
commencement  of  the  suit.  Upon  well  settled  principles  of 
law,  the  statute  does  not  begin  to  run  against  a  cestui  que 
trust  in  possession,  until  the  date  of  his  ouster  therefrom, 
no  matter  whether  tbe  trust  be  express,  or  implied.  (Love 
V.  Watkins,  40  Cal.  569;  McCaxdey  v.  Harvey,  49  Cal.  497; 
Altschid  V.  Polack,  55  Cal  633.) 

The  defendant  having,  wrongfully,  obtained  the  title  of 
Thompson  and  McGee,  in  the  manner  stated,  a  trust  resulted 
in  their  favor,  and  they  were  the  cestui  que  trust  of  the  twa 
thousand  feet  extension,  in  possession  of  the  trust  property, 
and  were  not  ousted  until  the  twenty-first  of  December, 
1877.  I  think,  therefore,  that  their  equities  are  not  cut  off 
by  their  laches  in  not  pursuing  their  claim  at  an  earlier  date. 

Again,  in  considering  this  defense,  courts  of  equity  will 

e  all  the  circumstances  into  consideration.     Thompson 

not,  it  is  true,  immediately  commence  his  correspond- 
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ence  after  notice  of  the  adverse  claim.  He  did,  however, 
within  a  few  months.  Not  many  months  after  be  obtained 
knowledge  of  the  condition  of  things,  through  correspond- 
ence with  the  local  land  offices,  and  afterward  with  the  gen- 
eral land  office,  he  applied  for,  and,  ultimately,  obtained  a 
transcript  of  the  record  from  Washington,  showing  that 
the  Mammoth  company  had  obtained  a  patent  on  his  and 
McGee*s  title;  that  there  were  false  representations  made 
to  the  land  office.  When  ejected,  Thompson,  through  his 
men,  was  informed  that  the  Plumas  Eureka  company  had 
obtained  the  title  upon  a  ne^  location  of  their  own.  These 
were  false  representations,  undoubtedly,  which  tended  to 
put  the  parties  off  the  proper  line  of  inquiry  to  find  out 
what  the  facts  were;  and  they  would,  naturally,  have  sought 
to  ascertain  what  the  Plumas  Eureka,  instead  of  the  Mam- 
moth company,  had  done.  Within  a  very  few  months  they 
commenced  their  inquiries.  In  December,  they  were  ousted, 
and,  as  soon  as  the  real  facts  were  ascertained,  they  com- 
menced negotiations  with  defendant  for  a  recovery,  or  a 
settlement  of  their  rights.  Negotiations  continued  along 
for  some  considerable  time.  There  was  correspondence 
between  the  London  office  and  the  parties  here,  and  there 
was  reason  to  suppose  a  compromise  might  be  effected. 
The  negotiations  seem  to  have  been  friendly,  and  not  of  a 
malicious,  or,  irritating,  character.  Thompson  and  McQee 
were  negotiating,  continually,  all  along  pressing  their 
claim.  Finally,  they  informed  the  defendant  that  they  must 
either  come  to  some  settlement,  or  they  would  be  compelled 
to  commence  proceedings,  to  avoid  the  statute  of  limita- 
tions. They,  evidently,  intended  to  keep,  and  supposed 
they  had  kept,  within  the  statute  all  the  time,  until  the  suit 
was  commenced . 

As  I  remarked  in  the  opening,  since  the  case  was  sub- 
mitted for  decision,  over  a  year  ago,  negotiations  have  been 
pending,  but  have  been  fruitless.  Those  facts  should  be 
taken  into  consideration,  I  think,  in  determining  the  ques- 
tion, whether  the  rights  of  this  complainant  have  been  for- 
feited by  their  laches.  They  have  indicated  no  intention 
to  abandon  their  claim,  but,  on  the  contrary,  at  all  times 
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manifested  a  parpoae  to  insist  upon,  and  maintain  their 
rights.  I  am  satisfied,  if  the  five  years  limitation  is  not 
the  clause  applicable,  the  four  years  clause  is,  and  that 
complainant  is  within  the  time,  taking  all  the  circumstances 
surrounding  the  transaction  into  consideration.  The  fact 
that  they  did  not  discover,  or  have  any  intimation,  of  the 
condition  of  things,  until  they  were  ousted  in  December* 
1877,  is  highly  important,  and  indicates  the  earliest  time  at 
which  the  statute  could  comnaence  to  run.  Even  if  the  three 
years  limitation  be  applicable,  the  statute  provides,  that  the 
time  shall  not  begin  to  run  "until  the  discovery  of  the 
facts  constituting  the  fraud."  In  this  case,  the  *^  facts  con- 
stituting the  fraud"  were  not  actually  discovered  till  within 
three  years  of  the  commencment  of  this  suit.  There  was 
some  little  delay  at  first  in  pursuing  such  false  clue  to  the 
facts,  as  had  been  given.  But  here  Thompson  and  McGee 
were  put  upon  the  wrong  line  of  investigation  by  false  state- 
ments. They  were  also,  subsequently,  encouraged  to  hope 
for  un  amicable  settlement  by  prolonged  negotiations.  If 
the  suit  must  be  regarded  as  seeking  ''relief  on  the  ground 
of  fraud,"  the  facts  disclosed  are  such  as  excuse  delay,  and 
under  all  circumstances,  in  my  judgment,  would  render  it 
inequitable,  to  apply  the  three  years  limitation.  But,  if 
applied,  the  time  should  commence  to  run  at  the  time  of 
the  discovery  of  the  facts  constituting  the  fraud.  There 
must,  therefore,  be  a  decree  for  the  complainant  in  pursu- 
ance of  the  prayer  of  the  bill. 

There  is  one  branch  upon  which  I  am  not,  at  present, 
sufticiently  advised,  to. enable  me  to  make  a  proper  decree — 
that  in  reference  to  the  surface  ground  patented  in  connec- 
tion with  the  mine. 

There  are  two  hundred  and  fifty  odd  acres  of  surface 
ground,  very  irregular  in  shape.  There  is  a  mill  on  some 
portion  of  it,  erected  by  the  defendant,  sinca  obtaining  the 
patent.  Whether  that  mill  is  on  ground  which  the  com- 
plainant is  entitled  to  have,  or  not,  I  am  not  advised,  in 
the  present  state  of  the  record.  Certainly,  if  it  can  be 
done,  without  wrong  to  the  complainant,  the  defendant 
ought  to  be  able  to  retain  that  mill.     I  do  not  know,  from 
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the  testimony,  where  the  mill  is,  in  fact,  located.  The  land 
is  so  irregular  in  shape,  that  it  is  not  very  clear  where  the 
lead  runs,  and  where  the  twenty-one  hundred  feet  end,  and 
the  other  begins.  The  land  is  not  in  the  form  of  a  parallel^ 
ogram  along  the  line  of  the  lode,  within  definite,  fixed, 
straight  lines,  but  there  are  all  sorts  of  angles.  Much  of  it 
is  a  long  way  outside  of  the  lode,  and  I  am  not  prepared  to 
«ay  what  part  of  the  land  should  pertain  to  the  twenty-one 
hundred  feet,  and  what  part  should  go  with  the  two  thousand 
feet.  If  the  parties  cannot  arrange  that  matter  among  them- 
selves, before  settling  the  decree,  I  shall  be  compelled  to 
refer  the  matter  to  the  master  in  order  to  ascertain  and 
re2)ort  the  exact  condition  of  these  matters;  the  location  of 
the  mill;  how  it  is  situated,  with  relatiou  to  the  two  thousand 
feet,  and  in  relation  to  the  twenty-one  hundred  feet;  how,  in 
relation  to  a  line  of  division  drawn  directly  across  the 
proper  point,  if  there  can  be  a  line  so  drawn;  and  how 
much  of  the  land  is  adjacent  to  the  twenty-one  hundred 
feet.  These  questions  will  ha^e  to  be  determined,  unless 
the  parties,  themselves,  can  come  to  some  understanding 
on  the  subject;  and  I  shall  have  to  refer  the  matter  to  the 
master  to  ascertain  the  facts.  If  necessary,  counsel  will 
have  to  draw  an  order  for  that  purpose.  There  will  be  a 
decree  for  the  complainant  for  the  conveyance  of  the  por- 
tion of  the  ledge  to  which  he  is  entitled,  and  such  portion 
of  the  surface  land  as  may  be  ascertained  to  properly  belong 
to  the  two  thousand  feet. 

There  is  one  other  remark  I  wish  to  make.  It  is  alleged 
that  it  was  not  averred  in  the  bill,  that  this  patent  was 
obtained  without  notice  of  Thompson  and  McGee.  There 
is  no  direct  averment  of  that  fact,  but  there  is  an  averment 
that  it  was  obtained  without  the  permission  of  the  plain- 
tiff's grantors,  and  against  their  will,  and  it  is,  clearly,  in- 
ferable, from  the  other  allegations,  that  it  was  without 
notice,  in  fact.  I  think  that  the  testimony  objected  to  is 
admissible,  under  the  allegations  of  the  bill,  as  showing  the 
circumstances  under  which  the  patent  was  wrongfully  ob- 
tained, and  I  think  that,  of  itself,  would  be  sufficient,  but 
it  is  a  mere  formal,  technical  objection.     It  is  inferrable. 
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from  all  the  allegations  of  the  bill,  that  it  was  without  no- 
tice, and  stated  to  be  without  permission.  I  am  disposed 
to  think  it  not  necessary  to  amend  the  bill,  but  if  complain- 
ants desire  to  amend,  by  alleging  that  the  patent  was  ob- 
tained without  notice,  for  greater  safety,  they  have  leave  to 
do  so.  The  proof  must  have  been  the  same,  with  or  with- 
out the  allegation,  and  the  defendant  can,  in  no  way,  be 
injured  by  the  amendment.  Defendant  can  amend  his  bill 
to  correspond  with  the  proof  that  the  patent  was  obtained 
without  notice  to  Thompson  and  McGee.  There  is  author- 
ity for  this  in  the  case  of  Neale  v.  Neales,  9  Wall.  1,  .9. 

In  my  judgment,  it  is  not  necessary,  but  if  complainant 
desires  to  make  an  amendment,  he  can  do  so. 


United  Nickel  Company    v.   California    Electrical. 

Works. 

Circuit  Court,  District  of  California. 
October  31,  1885. 

1.  Patent  No.  93,157  fob  Nickel  Plating  Inpeinokd.— The  defendant  ha» 

infrin^s^ed  the  first  and  fourth  claims  of  Adams'  patent  No.  93,157  for 
nickel  plating. 

2.  Db.  Bokttoeb's  Pbocess  is  not  an  anticipation  of  Adams'  invention. 

3.  Adams'  Intention  Consists  of  a  Discoyebt  of  the  conditions  necessary  to- 

make  nickel  plating  a  practical  art,  and  the  process  by  which  it  is  made 
ayailable  in  the  practical  uses  of  life. 

4.  Pebsuasive  Evidence  of  Noveltt. — Where  the  value  of  nickel  plating  had 

long  been  known,  and  a  want  of  it  long  recognized  in  the  practical 
affairs  of  life,  without  having  been  supplied,  the  fact,  that,  immediately^ 
after  a  process  for  nickel  plating  had  been  brought  to  the  attention  of 
the  world,  it  was  extensively  adopted  in  the  arts,  and  vent  into  wide- 
spread use,  is,  of  itself,  persuasive  evidence  of  the  novelty  of  the  process. 

5.  Estoppel    by  License. — Where  a  p\teat  contains  several  claims,  each 

claim,  substantially,  covers  a  distinct  invention,  and  if  the  patentee 
grants  a  license  to  use  the  invention  covered  by  one  of  the  claims,  only^ 
he  U  not  estopped  thereby  from  recovering  for  an  infringement  of  the  in- 
vention covered  by  another,  and  different  claim,  in  the  same  patent,, 
even  though  the  infringement  be  accomplished  by  aid  of  the  use  of  the 
invention  to  which  the  license  extends.  The  license  only  protects  the 
lijensee  in  the  use  of  the  particular  invention  covered  by  the  license. 

Before  Sawyer,  Giro  ait  Judge. 


Dist  Cal.  J  United  Nickel  Co.  v.  Cal.  Electrical  Wks.  251 

1885.]  Opinion  of  the  Coart — Sawyer,  G.  J. 

In  EQurrr.    The  opinion  states  the  facts. 

Messrs,  Scrivner  &  Boone,  for  the  complainant. 

Messrs.  Wright  dh  Cormac  and  Messrs.  Wilson  &  Wilson,  for 
the  defendant. 

Sawiteb,  Gircnit  Judge,  rendering  an  oral  deTsision : 

In  this  case  it  is  objected  on  the  part  of  the  defendant, 
that  the  complainant  fails  to  make  out  a  case  in  three  par- 
ticulars : 

First — "That  the  complainant  is  estopped  from  enforcing 
its  right  of  action,  if  any  such  existed,  by  a  course  of  con- 
duct which  amounted  to  an  implied  license  to  the  defendant 
to  pursue  the  work  for  which  it  has  been  sued. " 

Second — "That  the  complainant  has  not  proved  with 
reasonable  certainty  its  allegation  of  infringement  by 
defendant." 

Ifdrd — "That  the  matter  covered  by  the  letters  patent 
was  not  novel,  or  useful,  at  the  time  of  its  alleged  inven- 
tion." 

I  have  carefully  considered  the  testimony,  and  am  satis- 
fied, that  the  complainant  has  proved  the  infringement,  as 
alleged;  and  that  both  the  first  and  fourth  claims  have  been 
infringed.  I,  therefore,  decide  that  point  against  the 
defendant. 

Third,  with  reference  tonovelty  and  usefulness:  That  the 
invention  is  useful  does  not  admit  of  doubt.  As  to 
its  novelty,  that  is  a  question,  that  has  been  litigated  by  the 
ablest  patent  lawyers,  before  the  most  experienced  judges 
in  patent  laws,  in  the  Union,  for  the  last  fifteen  years,  in 
case  after  case.  In  every  instance,  so  far  brought  to  my  at- 
tention, the  patent  has  been  sustained  upon  the  point  of 
novelty.  Of  course,  those  decisions  are  not  binding  on  this 
court  as  to  the  facts,  in  this  case,  but  they  indicate  the  views 
of  other  courts  upon  similar  states  of  facts,  which  have 
been,  repeatedly,  fully  presented  and  considered.  This 
case,  however,  must  be  decided  upon  the  testimony  intro- 
,  duced  here.  There  is  an  effort,  and  the  only  sabstautiiil 
effort,  made  to  defeat  the  patent  upon  the  question  of  nov- 
elty, to  show  that  one  Dr.  Boettger,  somewhere  before  1843> 
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made  the  invention,  and  described  how  nickel  plating  could 
be  done,  and  that  his  process  was  described  in  a  book  pub- 
lished as  early  as  1843,  and  in  subsequent  editions,  though 
no  witness  had  seen  the  book,  or  knew  of  its  date  except 
from  hearsay,  and  the  date  inscribed  on  the  book,  it  being  a 
German  publifration,  until  some  time  in  1869,  and  the  date 
of  this  patent  is  August  4,  1869.  Some  experiments  have 
been  made  by  scientific  gentlemen,  to  show  that  it  is  prac- 
ticable to  nickel  plate  by  the  use  of  Dr.  Boettger's  solution, 
And  proceeding  in  accordance  with  his  directions.  Dr. 
Boettger's  process  could  not  well  have  been  overlooked,  in 
the  trial  of  former  cases,  considering  the  character  of  the 
publication  in  which  it  was  found,  and  the  number  and 
ability  of  the  counsel,  and  of  the  judges,  who  have  con- 
stantly dealt  with  the  question  of  novelty,  although  I  see  no 
direct  allusion  to  it  in  any  of  the  cases,  except  that  of 
UnUed  Nickel  Co.  v.  Melchoir,  at  Chicago,  17  P.  R.  340, 
wherein  it  was  before  the  court,  and  referred  to  by  the  judge 
hearing  the  case. 

In  that  case.  Judge  Blodgett  referred  to  the  testimony 
introduced  on  the  issue  of  novelty,  additional  to  that  which 
appeared  to  have  been  before  presented  to  the  courts,  and 
referred  to  Boettger's  solution,  but  said  nothing  had  been 
presented  that  satisfied  his  mind  of  the  want  of  novelty  in 
Adams' invention.  In  this  connection,  he  si^id:  ''Much 
testimony  has  been  put  into  the  record  in  this  case  bearing 
upon  the  question  of  novelty  of  these  two  patents.  But  a 
careful  examination  of  the  proof  satisfies  me,  that  all  this 
testimony,  which  is  worthy  of  attention,  has  been  considered 
by  the  courts  before  whom  these  patents  have  been,  hereto- 
fore, adjudicated,  and  that  no  new  light  is  shed  by  the  testi- 
mony upon  the  question  of  novelty.  The  same  ground  seems 
to  have  been  gone  over  in  the  former  cases,  that  is  shown  in 
this,  and  the  devices  held  to  be  novel  and  patentable.'* 
This  passage  applies  with  even  greater  force  to  the  present 
case. 

Other  scientific  works,  not  introduced  in  this  case,  German 
and  English,  were  referred  to  in  the  numerous  cases  hereto- 
fore tried,  some  in  one  and  some  in  the  others,  but  in  all  of 
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the  cases,  the  novelty  of  the  invention  was  affirmed.  When 
we  consider  the  n amber,  experience  and  ability  of  the  coun- 
sel engaged  in  the  numeroas  cases,  heretofore,  tried,  and 
the  number  and  experience  of  the  judges,  including  nearly 
all  the  judges  of  the  circuit  courts,  having  the  most  experi- 
ence in  patent  cases,  including  Mr.  Justice  Blatchford,  of 
the  supreme  court,  it  is,  scarcely,  to  be  supposed,  that  Dr. 
Boettger's  description  of  a  process  has  been  overlooked,  or 
has  not  been  duly  considered,  an4  ruled  upon. 

Whatever  the  truth  may  be  with  reference  to  Dr.  Boett- 
ger's experiments,  and  the  work  referred  to,  they  seem  to 
have  been  simply  scientific  experiments  in  the  laboratory, 
in  which  he  ascertained  that  by  preparing,  and  using  the 
material  in  the  way  he  pointed  out,  nickel  could  be  de- 
posited, and  nickel  plating,  on  a  small  scale,  be  accom- 
plished. That  is  as  far  as  he  went.  He  did  not  reduce  it  to 
a  practical  art.  It  does  not  appear,  that  he  ascertained  all 
the  conditions,  necessary  to  success,  but  simply  that  the 
particular  solution  would  accomplish  the  object,  as  a  scien- 
tific experiment.  This  discovery,  was  not  employed  or 
used  in  the  general  affairs  of  life,  and  down  to  1869,  there 
was  no  practical  work  of  that  kind,  so  far  as  the  evidence 
shows — that  is  to  say,  it  had  not  become  a  practical  art.  It 
was  not  applied  to  the  practical  and  commercial  uses  of  life. 
And  Boettger's  method  is  not  even  now  used.  All  appear  to 
be  using  Adams'  invention.  As  Judge  Blatchford  said, 
Dr.  Adams  appears  to  have  first  discovered  the  conditions 
necessary  to  practical  nickel  plating,  and  to  have  introduced 
his  discovery  into  the  arts,  and  applied  it  to  the  practical 
purposes  of  life.  He  ascertained  the  conditions,  which 
were  necessary,  and  reduced  nickel  plating  to  a  practical, 
useful  art.  The  value  of  nickel  plating  was  known  before, 
and  it  had  often  been  sought  to  render  it  practically  avail- 
able, but  the  efforts  made  have  never  been  successful,  until 
Dr.  Adams  introduced  it  to  the  knowledge  of  the  world. 
The  strongest  light,  in  which  the  evidence  can  be  put, 
against  the  novelty,  only  shows  that  there  is  a  doubt, 
whether  nickel  plating  was  reduced,  by  Dr.  Boettger,  to  a 
practical  art,  in  such  a  way  as  to  avoid  the  patent.     The 
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patent  is  prima  facie  evidence  of  its  novelty,  and  that 
mast  be  overthrown.  There  was  a  great  known  want — a 
valuable  ose  and  demand  for  niokel  plating  in  the  affairs  of 
practical  life.  Its  value  was  known,  and  parties  were  seek- 
ing for  some  mode  of  making  it  available  for  the  valuable 
uses  to  which  it  was  applicable.  Notwithstanding  this 
recognized  want,  Boettger's  process  was  not  in  use  in  practi- 
cal affairs,  prior  to  1889.  Immediately  after  the  discovery, 
by  Dr.  Adams,  and  the  promulgation  of  his  patent,  in  that 
year,  the  art  became  known  and  largely  practiced,  and  the 
product  wcDt  into  immediate,  and  extensive  use.  Manu- 
factories were  established  all  over  the  country  for  nickel- 
plating.  All  kinds  of  implements  that  go  into  the  daily 
uses  of  practical'  life,  were  treated  by  his  process.  One 
witness  says,  it  would  be  less  difficult  to  mention  things 
that  were  not  nickel  plated,  than  those  that  were.  As  soon 
as  the  practical  question  was  solved,  the  product  went 
immediately  into  extensive  use,  and  that  use  increased  from 
day  to  day  from  that  time  on.  This  fact  constitute^  con- 
vincing evidence  that  something  was  wanting  in  the  processes 
previously  known,  and  is  very  persuasive  evidence  of  the 
novelty  of  Adams'  invention.  In  view  of  all  the  circum- 
stances, it  is  amply  sufficient  to  establish  its  novelty,  and 
the  testimony  in  this  case,  like  that  in  the  other  case  cited, 
is  insufficient  to  rebut  that  proposition.  I,  therefore,  hold 
that  the  novelty  is  established. 

In  my  comments  on  the  next  proposition,  it  will  further 
appear  to  what  extent  this  invention  has  gone  into  use,  and 
no  doubt  can  remain  as  to  its  usefulness. 

That  proposition  is,  that  the  invention  has  been  used 
under  such  circumstances  as  to  estop  the  complainant  from 
asserting  its  right 'under  the  patent.  The  circumstances 
mainly  relied  on,  are,  that  this  solution  which  Dr.  Adams 
nsed  in  his  process  of  electro  plating,  has  been  sold  by  bis 
authority  by  the  firm  of  Oondit,  Hanson  &  Van  Winkle,  in 
New  Jersey,  with  descriptions  given  of  the  mode  of  using, 
and  of  all  the  conditions  essential  to  successful  nickel 
platiDg  ;  that  it  was  sold,  not  only  by  this  firm,  but  it  was  sold 
generally,  by  other  firms.     With  reference  to  this  fact,  it  is 
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^eged,  that  the  firm  of  Condi t,  Hanson  &  Van  Winkle  ^as 
sent  out  pamphlets,  giving  descriptions  of  the  whole  pro- 
cess, and  advertising  the  solution  and  preparation  under  the 
patent,  for  sale,  for  the  purpose  of  niokel  plating,  without 
indicating  that  it  was  patented.  Several  pamphlets  were 
introduced  by  the  defendant,  to  show  that  fact,  some  issued 
by  the  old  firm  of  Hanson  &  Van  Winkle,  dated  as  far  back 
as  1876.  There  is  no  notice  in  the  earlier  pamphlets  of  the 
patent,  but,  at  that  time,  these  parties  were  not  agents  of 
the  complainant,  but,  were  infringers  themselves,  and  they 
then  had  suits  for  infringement,  pending  against  them.  In 
1881,  they  issued  a  new  pamphlet  (defendant's  Exhibit  8) 
And  on  the  second  page  of  the  pamphlet  we  find  this  state- 
ment : 

''After  the  decisions  of  Judge  Blatchford,  in  the  suits  of 
the  United  Nickel  Company  against  a  large  number  of 
manu/aciurers  in  New  York,  in  which  the  nickel  plating 
patents  were  again  sustained,  and  subsequent  injunctions 
granted  against  the  Gore  and  other  solutions,  the  American 
Manufacturers  Association,  composed  of  some  forty  of  the 
largest  manufacturers  in  the  country,  decided,  in  a  body,  to 
abandon  the  suits  and  take  out  licenses ;  their  action  has 
been  followed  by  many  others  throughout  the  country,  the 
licenses  now  numbering  about  three  hundred.  The  result  has 
been  so  far,  to  advance  the  price  of  nickel  plated  goods, 
notably  saddlery,  hardware,  stoves,  etc." 

Then  they  go  on,  under  the  date  of  June  1,  1878,  and 
publish  this  : 

''The  United  Nickel  Company  has  this  day  granted  to 
Condit,  Hanson  &  Van  Winkle  of  Newark,  N.  J.,  the  exclu- 
sive license  for  manufacturing  cast  nickel  anodes,  under 
their  various  patents,  [  the  use  of  certain  anodes  is  one  of 
the  claims  in  this  patent,  but  not  claimed  to  be  violated,  but 
complainant  has  other  patents  covering  anodes  ]  requiring 
from  them  a  standard  of  quality  that  will  insure  the  best 
results  in  the  hands  of  our  licensees,  and  at  reasonable 
prices,  to  be  governed  by  the  market  price  of  pure  nickel. 

"All  niokel  anodes  manufactured  by  them  hereafter  will 
have  the  name  of  the  United  Nickel  Company,  and  date  of 
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patents,  upon  them;  and  we  therefore  notify  all  parties- 
against  manufacturing,  selling,  or  usuing  cast  nickel  anodes, 
not  made  under  our  license." 

This  is  in  the  edition  published  in  1881.  That  agreement 
was  made  in  June,  1878.  It  shows,  that  these  patents  hay- 
ing been  contested  and  always  sustained,  all  the  leading 
nickle  plating  establishments  then  infringing  combined  to- 
gether to  abandon  the  infringement  and  take  out  licenses. 
This  pamphlet  is  express  notice,  sent  to  purchasers  with  the 
goods  purchased,  of  the  condition  of  this  patent;  but  that  i& 
not  all.  The  manufacture  and  sale  of  this  solution  proposed 
under  the  patent,  do  not  authorize  the  nickel  plating  covered 
by  the  first  and  fourth  claims.  The  first  and  fourth  claims 
of  the  patent  do  not  cover  the  process  of  manufacturing  the 
solutions  necessary  for  nickle  plating.  That  is  embraced  as- 
a  distinct  invention  under  the  third  claim — the  methods  de- 
scribed for  preparing  the  solution  of  the  double  sulphate 
of  nickel  and  ammonia.  The  third  claim  of  the  patent  is 
as  follows:  **The  methods  herein  described  for  preparing 
the  solution  of  the  double  sulphate  of  nickle  and  ammonia 
and  the  double  chloride  of  nickel  and  ammonium.*'  The 
third  claim  of  the  patent,  then,  covers  this  process  of  mak- 
ing the  proper  solution  to  be  used.  Complainant  does  not 
claim  that  the  third  claim  is  infringed.  Desiring,  of  course, 
to  make  the  patent  a  success,  complainant  provides  for  a 
recognized  place,  where  the  solution,  properly  manufactured 
according  to  the  patent  in  such  manner  as  would  make  the 
nickel  plating  a  complete  success,  can  be  obtained.  Hence, 
Condit,  Hanson  &  Van  Winkle  are  authorized  to  sell  that 
solution.  These  parties  only  bought  the  solution.  Had 
they  used  it  without  having  bought  it  from  a  licensed  party, 
they  would  have  infringed  the  third  claim  of  the  patent,  as 
well  as  the  Jirst  and  fourth.  The  infringement  of  the  third 
claim  of  the  patent  has  nothing  to  do  with  the  claims  now 
infringed.  Having  bought  the  solution  from  authorized 
parties,  there  was  no  infringement  of  the  third  claim.  But 
this  fact  does  not  affect  any  other  claims  of  the  patent.  The 
fact  that  they  purchased  from  authorized  agents  this  solu- 
tion, which  enables  them  to  nickel  plate,  does  not,  infereu- 
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tiallj,  or  otherwise,  authorize  them  to  nse  it  in  nickel  plat- 
ing without  obtaining  a  license  to  use  the  invention  covered 
by  the  other  claims.  They  must,  also,  get  a  license  to  use 
the  inventions  covered  by  the  other  claims,  or  they  cannot 
use  this  without  being  liable  as  infringers.  Each  claim  is, 
in  effect,  a  separate  and  distinct  patent,  and  the  right  to  use 
one  patent  does  not  carry  with  it  the  right  to  use  the  others, 
without  a  further  license.  The  first  claim  which  is  infringed 
is  as  follows:  *'  The  electro-desposition  of  nickel  by  means 
of  a  solution  of  the  double  sulphate  of  nickel  and  ammonia, 
or  a  solution  of  the  double  chloride  of  nickel  and  ammo- 
nium, prepared  and  used  in  such  a  manner  as  to  be  free  from 
the  presence  of  potash,  soda,  alumina^  lime,  or  nitric  acid, 
or  from  any  acid  or  alkaline  reaction.*'  That  is  what  the 
first  claim  is.  It  is  plating  by  means  of  the  described  solu- 
tion, and  the  conditions  under  which  plating  can  be  done  is, 
that  the  double  sulphate  of  nickel  and  ammonia,  or  a  solu- 
tion of  the  double  chloride  of  nickel  and  ammonium,  must 
be  prepared  in  such  a  manner  as  *'  tobe  free  from  the  pres- 
ence of  potash,  soda,  alumina,  lime,  or  nitric  acid,  or  from 
any  acid  or  alkaline  reaction."  Those  are  the  essential  con- 
ditions, which  Adams  discovered,  and  it  does  not  appear  that 
Dr.  Boettger  ever  discovered  that  those  were  necessary  con- 
ditions. It  does  not  appear  that  he  ever  discovered  that  the 
absence  of  all  these  elements  is  essential  to  successful 
nickel  plating,  for  commercial  purposes.  This  is  the  first 
claim.  The  defendant  has  infringed  it.  The  defendant 
uses  Adams'  preparation  to  accomplish  his  purposes.  That 
preparation  is  covered  by  the  third  claim.  The  first  is  a 
claim  in  addition  to  that.  The  selling  of  the  solution  does 
not  authorize,  inferentially,  or  otherwise,  the  use  of  it  for 
the  purpose  of  nickel  plating,  whatever  else  it  may  be  used 
for,  without,  also,  procuring  a  license  to  nickel  plate  under 
the  first  and  fourth  claims,  which  are  separate  inventions. 

Again,  the  defendant  says,  that  at  the  time  Adams  dis- 
covered the  necessary  conditions  for  nickel  plating  and 
brought  them  before  the  public,  the  nickle  of  commerce  was 
impure,  and  it  was  necessary  to  prepare  it.  Now,  it  is  said, 
the  nickel  of  commerce  is  pure,  and  any  one  can  buy  it,  and 
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the  nickel  plating  can  be  accompliabed  by  using  it  in  the 
form  in  which  it  is  found  without  going  through  the  process 
preparing  the  solution  as  described  by  Adams,  and  that 
there  is,  consequently,  no  infringement  by  using  now  the 
nickel  of  commerce;  that  a  more  nearly  pure  article  of  nickel 
has  been  discovered,  or,  at  all  events,  the  nickel  of  com- 
merce is  in  such  a  condition  that  it  can  be  successfully  used 
now  in  a  solution  not  prepared  in  all  respects  under  Dr. 
Adams'  process.  But  consider  this  to  be  so,  still  all  the 
conditions  in  the  aggregate  appear  to  be  the  same.  If  that  be 
so,  it  only  shows  that  commerce  demands  an  article  of  nickle 
free  from  some  of  the  deleterious  elements,  and,  which  is  in 
a  proper  condition  to  be  used  in  solution  without  otherwise 
previously  eliminating  them,  hence,  those  preparations  at 
this  day  for  commerce.  But  even  on  that  hypothesis.  Dr. 
Adams  still  discovered  the  conditions  necessary  to  saccess- 
ful  nickel  plating,  and  the  demands  of  commerce  are,  that 
the  articles  shall  be  in  such  a  state  as  to  conform  to  the  con- 
ditions necessary  to  use  in  that  art;  that  is  to  say,  the  nickel 
must  be  made  in  some  way  to  conform  to  the  conditions 
when  in  solution  which  he  describes  as  necessary,  in  order 
to  make  nickel  plating  a  success  in  the  practical  arts  of  life. 
The  demands  of  commerce,  therefore,  on  that  hypothesis, 
are  such,  that  the  necessary  conditions  must  exist;  either  in 
the  preparation  of  the  solution,  or  in  the  prior  preparation 
of  the  nickel  used  which  enters  into  the  solution,  but  the 
use  of  the  conditions  of  nickel  plating  is  none  the  less  a  vio- 
lation of  the  patent,  because  the  nickel  is  put  in  a  condition 
by  which  it  can  be  introduced  into  the  solution  with  less 
trouble  and  expense.  AH  this  preparation  is  made  subse- 
qaently  to  the  discovery  of  the  conditions  on  which  practical 
^nickel  plating  can  be  successfully  carried  on,  and,  there- 
fore, cannot  avail,  to  avoid  a  violation  of  the  patent.  But 
the  defendant  did  use  complainant's  solution  in  its  works, 
and  used  his  invention,  and  not  that  of  any  prior  discoverer. 
I  think  complainant  is  not  estopped,  and  that  the  first  and 
fourth  claims  are  infringed. 

The  fourth  claim  is : 

"The  electroplating  of  metals  with  a  coating  of  com- 
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pact^  coherent,  tenaoioas,  flexible,  nickel  of  sufficient  thick- 
ness to  protect  the  metal  upon  which  the  deposit  is  made 
from  the  action  of  corrosive  agents  with  which  the  article 
may  be  brought  in  contact." 

Let  there  be  a  decree  for  complainant,  as  to  the  first,  and 
fonrth  claims,  and  a  reference  to  the  master  to  ascertain  the 
profits  and  damages  sustained. 


L.  B.  Sbelbsy  v.  S.  G.  Reed. 

GntODrr  Coubt^  Distbiot  of  Oregon. 
NOYBMBEB  2,  1885. 

1.  BiriT    TO  Besgihd  Gontsact  on  the  .Gbound  of  Fbaud.— a  court  of 

equity  will  decree  a  resciBsion  of  a  contract  obtained  by  the  fraudulent 
representationB  or  conduct  of  one  of  the  parties  thereto,  on  the  com- 
plaint of  the  other,  when  it  satisfactorily  appears  that  the  party  seeking 
the  rescission  has  been  misled  in  regard  to  a  material  matter  by  such  rep- 
resentation or  conduct,  to  his  injury  or  prejudice. 

2.  Idsm. — ^But  when  the  facts  are  known  to  both  parties  and  each  acts  on 

his  own  judgment,  the  court  will  not  rescind  the  contract  because  it 
turns  out  that  they  or  either  of  them  were  mistaken  as  to  the 
legal  effect  of  the  facts  or  the  rights  or  obligations  of  the  parties  there- 
under; and  particularly  when  such  mistake  can  in  no  way  injuriously 
affect  the  right  of  the  p^rty  complaining,  under  the  contract,  or  prevent 
him  from  obtaining  and  receiving  all  the  benefit  contemplated  by  it  and 
to  which  he  is  entitled  under  it. 

Before  Deadt,  District  Judge. 
Mr.  Thomas  Strong,  for  the  plaintiff. 

Mr.  George  JET.  WiUiams  and  Mr.  Oeorge  B.  Durham,  for 
the  defendant. 

Deadt,  J.  This  suit  is  brought  by  the  plaintiff,  a  citizen 
of  Ohio,  against  the  defendant,  a  citizen  of  Oregon,  to  have 
a  contract  entered  into  by  the  parties  on  March  27,  1884, 
canceled,  and  a  certain  promissory  note  and  certificate  of 
stock  then  delivered  by  Seeley  to  Reed,  in  pursuance 
thereof,  returned  to  him.     The  bill  was  filed  July  29,  1884. 

The  case  was  heard  and  submitted  on  the  bill,  answer  and 
replication  and  the  testimony  taken  by  the  plaintiff.  The 
execution  of  the  contract  in  question  is  admitted.     At  the 
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date  of  it,  the  parties  were  in  New  York  and  the  plaintiff 
was  a  stockholder  in  the  Oregon  Iron  and  Steel  Company,  a 
corporation  formed  under  the  laws  of  Oregon,  of  which  the 
defendant  was  then  the  president.  It  begins  with  a  recital, 
that  Beed  is  willing  '^  to  advance  or  loan  "  said  company, 
including  tbe  amount  theretofore  ''loaned  or  advanced*'  to 
it,  the  stun  of  one  hundred  and  fifty  thousand  dollars;  that 
Seeley  ''is  willing  and  desires  to  obtain  an  interest  of  fifty 
thousand  dollars  "  in  said  loan,  and  to  that  end  has  given 
his  note  for  that  sum  to  Beed,  payable  in  two  years  there- 
after, with  interest  at  seven  per  centum  per  annum,  and 
has  ''delivered  as  collateral  security  for  said  note  and  the 
interest  thereon,  three  hundred  and  sixty  one-shares  of  the 
capital  stock,  full  paid,"  of  said  company  ;  in  consideration 
whereof  Beed  agrees  that  on  the  payment  of  said  note,  to 
redeliver  to  Seeley  said  shares  of  stock,  "  together  with  one- 
third  of  such  bonds,  stocks,  notes  or  other  securities,"  as 
he  may  obtain  from  said  company,  "  in  consideration  of  his 
said  advance  of  one  hundred  and  fifty  thousand  dollars;"* 
and  Seeley  authorizes  Beed  in  default  of  payment  of  said 
note  to  "  sell  or  dispose  "  of  said  three  hundred  and  sixty- 
one  shares  of  stock  and  the  said  one-third  of  the  securities 
received  from  said  company,  subject^  however,  to  the  stipu- 
lation that  if  the  proceeds  of  such  sale  or  disposition  are 
not  sufficient  to  pay  said  note  at  the  maturity  thereof, 
Seeley  shall  not  be  further  liable  thereon,  but  the  same 
shall  be  delivered  to  him;  and  in  consideration  of  the 
premises,  Seeley  also  agrees,  if  requested  by  said  company, 
to  act  as  its  general  manager  for  the  period  of  two  years,  afc 
a  salary  not  exceeding  three  thousand  dollars  per  annum. 

The  bill  alleges  that  on  August  22,  1883,  the  capital  stock 
of  the  company  was  reduced  from  three  million  to  one  mil- 
lion five  hundred  thousand,  and  the  number  of  shares 
thereof  reduced  correspondingly,  but  Seeley's  certificate 
number  ten,  for  seven  hundred  and  twenty-two  shares,  was 
not  surrendered  and  reduced  to  three  hundred  and  sixty- 
one  shares,  of  which  it  is,  and  in  making  said  contract,  was 
considered  the  equivalent;  that  at  the  date  of  the  contract 
the  company  was  financially  embarrassed,  and  the  same  was 
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executed  solely  for  the  purpose  of  aiding  it  in  raising  funds; 
that  Seely  had  not  been  in  Oregon  for  a  long  time,  and  got 
*' almost  all*' his  information  concerning  the  condition  of 
the  company  from  Seed,  "vrho  ''falsely  and  fraudulently  rep« 
resented  "  to  him  that  he  had  advanced  over  one  hundred 
thousand  dollars  to  the  company,  when  in  fact  he  was  then 
and  still  is  largely  indebted  thereto;  that  said  certificate 
was  deliTored  to  Beed  in  trust  until  he  should  make  the  loan 
to  the  company  and  obtain  the  securities  therefor,  when  it 
was  to  be  held  as  collateral  security  for  the  payment  of  the 
note,  which  latter  was  delivered  without  any  consideration 
except  the  contract;  that  shortly  after  Seeley  arrived  in 
Oregon,  on  and  after  July  10,  1884,  he  first  examined  the 
records  of  the  company  and  discovered  that  Beed  and  his 
associates  * 'fraudulently  contriving"  **to  wreck"  said  com- 
pany, had  "fraudulently  and  illegally  appropriated  and  con- 
verted to  their  own  use  over  four  hundred  thousand  dollars, 
in  money  and  properties,  of  its  assets;*'  whereupon  he  com- 
menced a  suit  in  this  court  against  Beed  and  others,  com- 
prising the  firm  of  Smith  Bros.  &  Watson,  and  W.  S. 
Ltfidd  and  others,  comprising  the  firm  of  Ladd  &  Tilton, 
and  E.  W.  Crichton,  C.  B.  Donahue  and  H.  A.  Elliott,  to 
compel  the  return  to  the  company  of  said  assets,  which  suit, 
the  bill  therein  being  held  multifarious,  was  on  November 
12th  dismissed,  when  he  commenced  two  suits  in  this 
court  for  the  same  matters — the  one  against  a  portion  of 
said  parties  and  the  other  against  them  all — which  suits  are 
still  pending,  and  Seeley's  right  to  maintain  them  depends 
on  his  being  a  stockholder  of  said  company;  that  on  July 
— ,  1884,  and  divers  days  thereafter,  Seeley  demanded  of 
Heed  to  return  said  certificate  and  note  or  perform  his 
agreement  and  advance  one  hundred  and  fifty  thousand 
dollars  to  the  company,  the  former  which  he  refused  and 
still  refuses  to  do,  and  the  latter  of  which  he  is  now  unable 
to  do,  and  ''is  fraudulently  attempting  to  make  said  com- 
pany insolvent  and  financially  embarrassed  and  unable  to 
pay  its  debts;  that  said  three  hundred  and  sixty-one  shares 
of  stock  have  not  been  transferred  on  the  books  of  the  com- 
pany and  the  legal  title  thereto  is  still  in  Seeley,  but  that  on 
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July  16,  1884,  and  since,  Beed,  to  prevent  Seeley  from 
maintaining  said  suits  and  to  enable  him  the  better  to  carry 
out  his  scheme  of  wrecking  said  company,  did  fill  up  said 
blank  transfer  and  power  and  attempt  to  have  said  shares 
of  stock  transferred  to  himself,  and  unless  restrained  will 
yet  do  so,  for  he  and  his  associates  have  the  control  of  said 
company,"  to  the  ''irreparable  injury'*  of  the  plaintiff  and 
said  company,  and  'Ho  the  manifest  and  irreparable  subver- 
sion of  justice  in  the  premises." 

The  defendant,  by  his  answer,  denies  positively  and 
specifically  every  charge  in  the  bill  of  false,  fraudulent  or 
illegal  purpose,  representation  or  conduct,  or  that  he  is  or 
ever  was  indebted  to  the  company,  and  alleges  that  at  and 
prior  to  the  date  of  said  contract  Seeley  and  himself  were 
in  New  York  conferring  together  concerning  the  financial 
troubles  of  the  company  with  a  view  to  its  relief,  at  which 
time  the  latter  knew  that  the  defendant  had  advanced  in  the 
neighborhood  of  one  hundred  thousand  dollars  to  the  com- 
pany and  was  fully  advised  of  the  proceedings  of  the 
directors;  that  Seeley  then  knew  the  financial  condition  of 
the  company  otherwise  than  from  the  defendant,  and  was 
in  close  relationship  and  correspondence  with  E.  W.  Crich- 
ton,  the  secretary  and  one  of  the  directors  of  the  company; 
that  Seeley  then  and  there  proposed  that  if  the  defendant 
would  buy  of  him  sixty-two  and  one-half  of  the  reduced 
shares  of  the  company's  stock,  at  its  par  value — six  thous- 
and two  hundred  and  fifty  dollars — and  would  enter  into 
said  contract  and  take  his  non-negotiable  note  and  said 
three  hundred  and  sixty-one  shares  of  stock  as  collateral 
security  for  its  payment,  he  would  come  out  to  Oregon  and 
attend  to  the  business  of  said  company  and  relieve  the 
defendant  from  further  anxiety  about  the  same;  that  Seeley, 
who  was  much  better  acquainted  with  said  business  than 
the  defendant,  represented  to  him  that  if  this  arrangement 
was  made  he  could  put  the  business  of  the  company  on  a 
satisfactory  footing,  whereupon  the  defendant  accepted  the 
same  and  signed  said  agreement,  and  at  the  same  time  and 
as  a  part  of  the  same  transaction,  and  to  accommodate 
Seeley,  he  purchased  from  him  said  sixty-two  and  one-half 
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shares  of  stock  and  then  and  there  paid  for  them,  by  cash, 
four  thoasand  and  ninety  dollars,  and  by  the  surrender  of 
Seeley's  note  of  May  21,  1883,  for  two  thoasand  dollars, 
with  interest  from  date  at  eight  per  centnm,  making  in  all 
six  thoasand  two  hundred  and  fifty  dollars;  that  thereupon 
Seeley  deliyered  to  defendant  certificate  number  twenty- 
two  for  one  hundred  and  twenty-five  shares  of  stock,  with 
an  endorsement  thereon  dated  March  27,  1884,  signed 
by  him,  and  to  the  eSeci  that  it  was  to  be  surrendered  and 
a  new  certificate  issue  in  its  place  for  half  the  amount, 
together  with  a  power  of  attorney  for  the  transfer  of  the 
same,  and  on  April  8,  1884,  deliyered  to  the  defendant  cer- 
tificate number  ten,  for  seven  hundred  and  twenty-two  shares 
of  the  company's  stock,  mentioned  as  three  hundred  and 
sixty-one  shares  of  said  stock  in  said  contract,  with  a  like 
power  of  attorney  and  endorsement  thereon ;  that  defendant 
did  not  want  said  sixty-two  and  one-half  shares  of  stock, 
nor  were  they  worth  the  price  paid  for  them,  and  the  chief 
inducement  for  their  purchase  was  to  get  Seeley  to  come 
out  to  Oregon  and  take  charge  of  the  company's  business, 
for  which  reason,  at  the  latter's  urgent  request,  he  also,  on 
April  10th,  advanced  him  five  hundred  dollars  to  defray  his 
expenses  to  Oregon;  that  soon  after  Seeley  came  to  Oregon, 
arriving  in  Portland  on  April  17th,  for  the  purpose  as 
defendant  understood  of  carrying  out  said  contract,  but 
instead  of  so  doing  returned  to  New  York  about  June  10th, 
and  proposed  to  the  defendant,  that  he  should  acquire  the 
property  of  the  company  and  convey  one-fourth  thereof  to 
himself,  one-sixth  to  Crichton  and  one-twelfth  to  Donahue, 
with  the  management  of  the  whole,  for  which  Seeley  was  to 
give  his  note  for  one  hundred  and  fifty  thousand  dollars, 
payable  in  thirty  years,  with  interest  at  six  per  centum  per 
annum,  and  said  Crichton  and  Donahue  were  to  give  similar 
notes  for  one  hundred  thousand  dollars  and  fifty  thousand 
dollars  respectively,  to  be  secured  by  a  mortgage  on  the 
property,  and  that  this  proposition  was  accompanied  with  a 
threat  that  unless  it  was  accepted  Seeley  would  sue  the 
defendant,  exhibiting  at  the  same  time  an  opinion  prepared 
by  his  counsel  in  which  it  was  said ~  "in   the  hands  of  a 
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skillful  lawyer  their  mistakes  (referring  to  the  directors  of 
the  company)  however  innocent  they  might  have  been, 
would  appear  very  suspicious,  and  the  wreck  of  this  fine 
property  appear  a  premeditated  affair" — which  proposition 
the  defendant  declined  and  insisted  on  the  arrangement  of 
March  27,  1884;  that  about  June  16th  the  defendant,  in  pur- 
suance of  said  contract,  advanced  the  company  thirty  thous- 
and dollars;  that  defendant  arrived  in  Portland  about  June 
30th,  and  on  July  7th  proposed  to  the  company  to  make  it 
an  advance  sufficient  with  that  already  advanced  to  make 
the  sum  of  one  hundred  and  fifty  thousand  dollars,  which 
proposition,  by  the  votes  of  Grichton  and  Donahue,  who 
were  then  in  the  board  of  directors,  was  laid  on  the  table, 
but  was  repeated  on  September  23d  and  laid  on  the  table 
until  October  21st,  when  it  was  duly  accepted,  and  there- 
after, on  October  23d,  the  defendant  in  pursuance  thereof 
advanced  and  loaned  to  the  company  twenty  thousand  eight 
hundred  and  forty-seven  dollars  and  ninety-one  cents,  which 
with  his  former  loans  and  advances  made  the  sum  of  one 
hundred  and  fifty  thousand  dollars;  and  that  the  blank 
assignments  and  power  given  to  the  defendant  by  Seeley, 
with  the  certificate  number  ten  was  filled  up  by  the  former 
in  the  due  course  of  business  before  the  commencement  of 
the  suit  by  Seeley  against  Beed  and  others,  and  according 
to  the  understanding  with  Seeley  at  the  date  of  the  con- 
tract, but  the  secretary  of  the  company,  Grichton,  acting  in 
collusion  with  Seeley,  illegally  refused  to  make  the  transfer 
to  the  defendant  on  the  books  of  the  company. 

The  defendant  also  in  his  answer  offers  to  rescind  the  con- 
tract and  return  the  note  and  both  the  stock  certificates  if 
Seeley  will  return  him  the  money  paid  on  number  twenty- 
two — six  thousand  two  hundred  and  fifty  dollars — which  he 
avers  was  a  part  of  the  consideration  of  the  contract. 

The  testimony  taken  by  the  plaintiff  was  quite  volumin- 
ous and  covers  a  wide  range.  By  far  the  greater  portion  of 
it  relates  to  matters  mooted  in  the  other  suits  of  his,  pend- 
ing in  this  court,  and  have  little  or  no  application  or  weight 
in  this. 

The  answer  of  the  defendant  is  under  oath,  and  so  far  as  it 
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is  respoDsiTe  to  the  bill,  it  is  taken  as  trne  until  the  con- 
trary is  clearly  established  by  the  testimony  of  at  least  two 
-witnesses,  or  one  witness  and  clear  corroborating  circom- 
stances.  (Hough  v.  Btcliardsoriy  3  Story,  692;  Story's  E.  P. 
2  875  a;  Tdbey  v.  Leonards,  10  Wall.  430.) 

The  only  ground  on  which  the  court  can  give  the  relief 
prayed  for  in  this  bill,  is  that  by  the  fraudulent  representa- 
tion or  conduct  of  the  defendant  in  or  about  a  matter 
material  to  the  subject  of  this  contract,  the  plaintiff  was 
misled  to  his  injury.  (  Story's  E.  J.,  gg  201-2,  695;  2  Pom. 
B.  J.,  g  910;  H(mgh  v.  Bichardson,  3  Story,  690;  Smith  v. 
Richards,  13  Pet.  36.) 

The  allegations  of  fraud  are  vague  and  indefinite.  They 
may  be  condensed  into  two  statements.  One,  that  the 
defendant,  at  the  time  of  making  the  contract,  told  the 
plaintiff  that  the  company  owed  him  about  one  hundred 
thousand  dollars,  when  in  fact  he  was  indebted  to  it.  The 
other  that  sometime  before  that  date,  the  defendant  and 
his  associates,  without  saying  who  they  are,  had  fraudulently 
appropriated  to  their  own  use,  four  hundred  thousand  dol- 
lars of  the  assets  of  the 'company. 

The  only  evidence  in  support  of  the  first  allegation  is  the 
testimony  of  the  plaintiff,  which  is  contradicted  by  the 
answer  of  the  defendant. 

Looking  into  the  evidence  to  see  on  what  this  question  of 
indebtedness  turns,  I  find  that  the  company  was  organized  in 
April,  1882,  with  eighteen  thousand  shares  of  stock,  of  the  par 
value  of  one  hundred  dollars  each,  which  was  subscribed 
by  W.  S.  Ladd,  W.  M.  Ladd,  andE.  W.  Orichton,  the  lat- 
ter taking  one  thousand  seven  hundred  and  seventy,  and  the 
others  one  hundred  and  fifty  shares  each;  that  in  the  fall  of 
1882  the  company  purchased  the  property  of  the  Oswego 
iron  works,  valued  at  six  hundred  thousand  dollars,  for 
twelve  thousand  shares  of  its  stock,  valued  at  fifty  cents  on 
the  dollar,  and  issued  the  same  to  S.  G.  Beed,  H.  Yillard 
and  D.  O.  Mills,  three  thousand  shares  each,  and  to  W.  S. 
Ladd,  L.  B.  Seeley,  C.  P.  Donahue  and  E.  W.  Crichton, 
seven  hundred  and  fifty  shares  each;  that  soon  after  the  re- 
maining six  thousand  shares  were  issued  to  Crichton  as  paid 
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np  stock,  to  be  disposed  of  as  such,  at  fifty  cents  on  the 
dollar,  for  the  purpose  of  purchasing  machinery  for  the 
company,  which  stock  Grichton  soon  after  surrendered,  and 
the  same  was  reissued  to  the  defendant  for  the  same  purpose, 
and  that  he  disposed  of  one-half  of  said  shares  for  the  sum 
of  one  hundred  and  fifty  thousand  dollars,  for  which  he 
accounted  to  the  company,  but  being  unable  to  dispose  of 
the  remainder,  he  returned  them  to  the  company,  when  the 
directors  at  a  meeting  held  on  September  24,  1883,  accepted 
the  same,  and  returned  his  receipt  therefor,  and  at  the  same 
time  in  pursuance  of  a  vote  of  the  stock  holders,  at  a  meet- 
ing thereof,  held  on  the  same  day,  the  directors  reduced  the 
stock  of  the  company  one-half,  and  ordered  the  unsold 
shares  returned  by  the  defendant  canceled;  and  that  the 
defendant,  prior  to  the  making  of  said  contract,  had  in  fact 
advanced  to  the  company  near  about  one  hundred  thousand 
dollars. 

It  also  appears  from  the  testimony  of  the  plaintiff,  as  well 
as  otherwise,  that  all  these  matters  were  known  to  him  at 
and  before  the  making  of  the  contract,  and  that  he  and  the 
defendant  acted  on  the  assumption  that  such  were  the  facts^ 
without  either  relying  on  the  other  for  bis  information;  but 
afterwards,  and  before  commencing  this  suit,  the  plaintiff^ 
on  the  advice  of  counsel  probably,  came  to  the  conclusion 
that  the  legal  effect  of  the  facts  was  and  is,  that  the  de- 
fendant was  a  Bubsciiber  for  said  six  thousand  shares  of 
stock,  and  not  the  mere  agent  of  the  company  for  its  dis- 
posal, and  therefore  was  still  indebted  thereon  to  the  com- 
pany in  the  sum  of  one  hundred  and  fifty  thousand  dollars^ 
from  which  the  directors  had  no  power  or  right  to  release 
him;  and  that  deducting  his  advance  from  this  sum,  he  re- 
mained and  was  indebted  to  the  company  in  the  sum  of  fifty 
thousand  dollars.  Now,  admitting  that  the  plaintiff's  pres- 
sent  view  of  the  defendant's  liability  in  regard  to  this  stock 
is  the  correct  one,  there  is  no  ground  for  saying  that  the 
plaintiff  was  misled  in  this  matter  by  the  defendant.  The 
plaintiff  knew  as  well  as  the  defendant  that  the  direotorB 
had  accepted  the  return  by  the  latter  of  the  three  thousand 
shares  of  this  stock,  and  the  facts  relating  to  it,  and  could 
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and  did  judge  for  himself  as  to  the  effect  thereof.  At  least, 
the  defendant  does  not  appear  to  have  been  either  his  in- 
former or  adviser  in  the  premises,  while  he  does  appear  to 
have  been  in  olose  correspondence  with  his  friend,  E.  W. 
Criohton,  who  has  been  a  director  and  superintendent  of  the 
company  since  its  formation,  and  the  secretary  thereof  since 
December  1,  1883. 

But  admitting  that  the  defendant  was  indebted  to  the 
company  in  the  sum  of  fifty  thousand  dollars  instead  of  the 
company  being  indebted  to  him  in  the  sum  of  one  hundred 
thousand  dollars,  and  that  the  plaintiff  was  ignorant  of  that 
foct,  the  knowledge  of  it  would  not  have  prevented  him  from 
entering  into  this  contract,  but  on  the  contrary,  would  have 
been  an  additional  inducement  to  do  so.  In  this  matter  the 
defendant  appears  to  have  sought  and  obtained  an  opportu- 
nity to  take  an  interest  with  the  defendant  in  a  loan  to  the 
company,  not  simply  for  the  good  of  the  latter,  so  far  as  it 
appears,  but  his  own  good,  as  well.  The  state  of  the  account 
between  the  company  and  the  defendant  was  a  matter  of  no 
importance  in  the  premises  to  the  plaintiff  except  as  it  in- 
dicated the  solvency  or  not  of  the  former,  and  its  ability  to 
repay  the  loan  with  interest.  So  that  the  defendant  being 
abundantly  able  to  pay  this  supposed  indebtedness  to  the 
company,  the  fact  of  its  existence,  instead  of  operating  as  a 
fraud  on  the  plaintiff,  as  a  party  to  this  contract,  was  an  ad- 
vantage to  him,  both  as  a  creditor  and  a  stockholder,  to  the 
extent,  that  it  increased  the  company's  assets. 

As  to  the  other  charge,  the  material  facts  appear  to  be 
that  in  the  spring  of  1883,  negotiations  were  opened  be-^ 
tween  the  company  and  the  firm  of  Smith  Bros.  &  Watson,. 
of  this  city,  for  the  purchase  of  their  foundry  property,  that, 
resulted  in  a  proposition  by  the  latter  to  sell  the  same,  at  a 
valuation  of  two  hundred  and  twenty-five  thousand  doUara 
for  four  thousand  five  hundred  shares  of  the  company'^ 
stock,  valued  at  fifty  cents  on  the  dollar,  and  at  a  stock-^ 
holders'  meeting,  held  on  March  20,  1888,  it  was  voted  to 
authorize  the  directors  to  make  the  purchase,  and  upon  the 
receipt  of  proper  deeds  and  bills  of  sale  of  said  property,  to 
issue  to  Smith  Bros.  &  Watson,  four  thousand  five  hundred 
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Bhares  of  paid-up  stock  of  the  company;  but  the  directors 
took  no  action  in  the  premises,  nor  did  the  former  ever 
make  any  conveyance  or  transfer  of  their  property  to  the 
company.  Subsequently,  they  proposed  to  withdraw  their 
proposition  of  sale,  and  at  a  meeting  of  the  directors,  held 
on  September  24,  1883,  their  request  was  unanimously  com- 
plied with. 

In  the  meantime,  between  the  making  ^of  the  proposition 
and  the  withdrawal  of  the  same,  the  two  concerns  maintained 
intimate  business  relations,  bat  were  carried  on  separately 
and  without  any  consolidation.  In  this  time  Smith  Bros.  & 
Watson  put  up  the  large  iron  transfer  or  ferry  boat  for  the 
Northern  Pacific,  to  be  used  on  the  Columbia  river,  at 
Kalama,  by  which  it  is  said  they  cleared  one  hundred  thou- 
sand dollars,  and  did  work  for  the  company  for  which  they 
were  allowed,  and  paid  on  settlement,  forty  thousand 
dollars. 

The  charge  that  the  defendant  and  his  **  associates," 
meaning,  I  suppose,  his  co-directors,  W.  M.  Ladd,  E.  W. 
Orichton,  C.  B.  Donahue  and  F.  G.  Smith,  the  persons  con- 
stituting the  board  when  Smith  Bros.  &  Watson  were  allowed 
io  withdraw,  appropriated  four  hundred  thousand  dollars  of 
the  assets  of  the  company  to  their  own  use,  is  based  on  these 
facts. 

In  other  words,  it  is  boldly  assumed  that  the  company  not 
only  lost  the  value  of  the  foundry  property,  the  alleged 
profits  on  the  transfer  boat  construction  and  the  money 
paid  for  work  done  for  it,  in  all  three  hundred  and  sixty-five 
thousand  dollars,  by  the  illegal  action  of  the  defendant  and 
his  co-directors  on  September  24th,  but  that  these  parties 
thereby  wrongfully  appropriated  the  same  to  their  own  use. 

To  begin  with,  the  company  could  not  have  lost  anything  by 
not  getting  the  foundry  property,  unless  it  was  worth  more 
than  it  was  to  give  for  it,  which  does  not  appear,  and  that  it 
could  possibly  have  lost  two  hundred  and  twenty-five  thousand 
dollars  thereby,  or  any  considerable  portion  of  that  sum,  is 
under  the  circumstances  simply  absurd. 

There  is  no  proof  of  the  profits  made  on  the  construction 
of  the  ferry  boat,  but  it  is  highly  probable  that  there  were 
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profits,  and  it  may  be  admitted,  for  the  purpose  of  this  ques- 
tion, that  they  reached  the  figure  stated — one  hundred  thou- 
sand dollars.  The  forty  thousand  dollars  paid  for  work  done 
could  not  have  been  lost  to  the  company,  unless  the  trans- 
action was  fraudulent  or  fictitious,  which  does  not  appear, 
but  rather  the  contrary. 

But  admitting  that  there  is  no  ground  for  the  general  alle- 
gation that  the  defendant  and  bis  associates  converted  these 
sums  to  their  own  use,  it  is  alleged  that  the  defendant  waa 
at  the  date  of  the  transaction  complained  of,  a  secret  part- 
ner in  the  firm  of  Smith  Bros.  &  Watson,  and  that  whatever 
the  company  lost  by  it,  he,  as  a  member  of  that  firm,  got  a 
share  of.  Granting  for  the  time  being,  that  the  defendant 
was  a  member  of  this  firm,  it  does  not  follow  that  he  was  a 
gainer  by  any  transaction  between  it  and  the  company,  even 
if  the  latter  was  the  loser  thereby.  Taking  the  plaintiff's 
contention  for  true,  the  defendant  was  one  of  five  persons 
constituting  the  firm  of  Smith  Bros.  &  Watson,  while  it 
appears  from  the  evidence  that  he  was,  and  is  the  owner  of 
one-fifth  of  the  stock  of  the  company,  and  was  therefore 
liable  to  lose  on  the  one  hand  as  much  as  he  could  gain  on 
the  other. 

And  as  to  the  question  of  whether  the  defendant  and  his 
co-directors  acted  wrongfully,  or  even  improvidently,  in 
consenting  to  the  withdrawal  of  Smith  Bros.  &  Watson's 
proposition,  it  must  be  remembered  that  it  was  done  under 
the  advice  of  eminent  counsel,  upon  the  very  plausible 
ground,  to  say  the  least  of  it,  that  they  could  not  be  held 
thereto — the  same  not  having  been  accepted  by  the  direc- 
tors, and  the  stockholders  having  no  power  under  the  cor- 
poration act  to  transact  any  such  business. 

But  however  this  may  be,  it  is  a  sufficient  answer  to  this 
charge,  and  to  any  claim  the  plaintiff  may  make  on  the  facts- 
involved  in  it,  that  he  knew  all  about  these  matters,  at  and 
before  he  executed  the  contract,  and  was  in  no  way  misin- 
formed or  misled  by  the  defendant  concerning  them.' 

With  full  knowledge  of  the  facts,  he  then  appears  to  have 
regarded  the  transaction  as  legal  and  honest,  and  if  he  has. 
since  come  to  a  different  conclusion,  or  been,  advised  that 
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the  company  has  a  valid  claim  against  the  defendant  and  his 
*' associates"  for  fonr  hundred  thousand  dollars  on  this  ac- 
count, what  possible  cause  is  that  for  canceling  a  contract  for 
an  interest  in  a  loan  to  the  company  ? 

When  the  plaintiff  executed  this  contract,  he  must  have 
supposed  the  company  was  more  or  less  financially  embar- 
rassed, and  yet  he  was  not  only  willing  but  desirous  of  tak- 
ing a  considerable  interest  in  a  large  loan  to  it;  but  now  that 
he  finds  it  has  a  valid  claim,  of  which  he  was  then  ignorant, 
against  solvent  parties  for  four  hundred  thousand  dollars,  a 
sum  greatly  beyond  the  company's  indebtedness,  he  wishes 
to  be  released  from  his  engagement  upon  the  plea  that  this 
olaim  arises  out.  of  the  previous  misconduct  of  the  de- 
fendant and  his  associates,  which  made  this  loan  necessary. 

Neither  is  the  plaintiff  entitled  to  have  this  contract  re- 
scinded by  reason  of  anything  that  has  happened  or  been 
omitted  since  it  was  executed.  The  defendant  did  not  un- 
dertake absolutely  to  make  this  loan  to  the  company  or  to  do 
80  within  any  specific  time;  and  in  any  event,  the  consent 
of  the  company  must  first  be  obtained,  and  the  one  hundred 
thousand  dollars  already  advanced  was  to  be  considered  a 
part  of  it.  Doubtless,  he  was  bound  to  make  the  loan  in  a 
reasonable  time,  the  circumstances  considered,  or  return 
the  plaintiff  his  note  and  certificate  of  stock.  But  the  loan 
has  been  made  in  pursuance  of  the  contract,  and  as  soon 
thereafter  as  the  company  would  accept  it,  and  give  the 
plaintiff  the  proper  acknowledgment  thereof  and  obligation 
to  repay  it. 

And  now,  whether  as  a  result  of  this  transaction  the  plain- 
tiff is  or  may  become  a  non-stockholder  in  the  company  and 
therefore  unable  to  maintain  any  suit  for  relief  against  these 
transactions,  if  wrongful  and  injurious  to  the  stockholders,  is 
altogether  immatertal,  so  far  as  this  case  is  concerned.  An 
otherwise  valid  contract  cannot  be  canceled  on  any  such 
irrelevant  ground  or  apprehension  as  this.  If  the  plaintiff, 
by  pledging  his  stock  to  the  defendant  as  collateral  secu- 
rity, with  a  blank  assignment  and  power  of  transfer,  has 
deprived  himself  of  the  right  and  privilege  of  a  stock- 
holder in  the  company,  during  the  existence  of  the  pledge. 
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he  must  submit  to  such  depriyation  uDtil  he  is  ready  to  re- 
deem the  same  by  the  payment  of  his  note. 

On  the  argument  it  was  maintained  on  behalf  of  the 
defendant  that  the  sale  and  purchase  of  the  sixty-two  and 
one-half  shares  of  stock  was  a  material  part  of  the  transao- 
tion  resulting  in  the  contract  of  March  27th,  and  therefore 
no  decree  of  cancelation  ought  to  be  made  under  any  cir- 
eumstances,  unless  the  plaintiff  is  required  to  return  the 
six  thousand  two  hundred  and  fifty  dollars  received  for  this 
stock,  on  which  terms  the  defendant  waiving  all  other  ob- 
jections offers  to  consent  to  a  rescission  of  the  contract. 

The  evidence  tends  strongly  to  show  that  the  transfer  of 
this  stock  was  a  part  of  the  transaction  and  a  substantial 
element  in  the  considerations  which  induced  or  caused  the 
parties  to  enter  into  the  contract  of  March  27th.  Seeley, 
who  seems  to  have  been  without  present  means  and  in  debt 
to  Beed,  appears  to  have  made  his  coming  to  Oregon  and 
taking  charge  of  the  company's  business,  as  the  latter  de-^ 
sired,  conditional  on  the  purchase  of  this  stock,  while  Beed 
appears  to  have  made  his  consent  to  advance  money  to  the 
company  conditional  on  Seeley's  taking  charge  of  its  busi- 
ness ;  and  bo  it  would  seem  that  the  three  things — the  purchase, 
management  and  loan — were  dependant  parts  of  one  whole. 

But,  as  in  my  view  of  the  matter,  the  plaintiff  is  not 
entitled  to  the  relief  sought,  irrespective  of  this  question,  I 
do  not  further  consider  it;  and  if  the  parties  wish  to  rescind 
on  such  terms,  they  can  do  so  without  the  aid  of  the  court. 

There  is  no  equity  in  the  bill  and  it  must  be  dismissed; 
and  it  is  so  ordered. 
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Wells,  Fargo  &  Co.  v.  Carb  bt.  al. 

Circuit  Court,  Disteiot  op  Californu. 

November,  6,  1885. 

1.   PBOMI880BT    KoT>  —  AsSIGMinEin?     OV    MaIL    GoimUCT— GXTTTIMa    DOWK 

Bouts— Failubi  or  Considb&ation — Paboui  Etidbnci  iNADXissiBLm 
TO  Yabt  Wbittbm  Gontbact. — The  defendants  executed  their  promissory 
note  in  pursuance  of  a  written  contract  for  and  in  payment  of  an  as* 
signment  to  them  of  a  govermental  contract  for  carrying  the  mails,  over 
a  route  which  was,  under  the  existing  law,  liable  at  any  time  to  be  out 
down  by  the  goYemment,  with  a  corresponding  reduction  of  the  amount 
to  be  paid.  The  route  was  cut  down,  after  the  assignment,  and  a  cor- 
responding reduction  made  in  the  amount  of  money  paid  under  the  mail 
contract.  HMt  in  an  action  on  said  note,  that  the  cutting  down  of  the- 
route,  and  the  reduction  of  the  amount  paid,  did  not  constitute  a  partial 
failure  of  consideration  for  the  note;  and  that  in  the  absence  of  such 
proTision  in  the  written  contract  for  the  assignment,  parol  evidence  was 
inadmissible  to  show  a  verbal  agreement,  at  the  time  the  oontract  waa 
made,  whereby  the  defendants  were  to  be  liable,  on  their  note,  only  for 
the  portion  of  the  route  that  was  continued. 

Before  Sawyer,  Circuit  Judge. 

Mesira.  PUUbury  and  Blanding,  for  the  plaintiff. 

Mr.  WiUiam  McUihewa,  for  the  defendant. 

Sawyer,  Circuit  Judge.  This  is  an  action  on  a  note  pay- 
able in  sixteen  installments.  The  note  was  given  on  June 
80,  1882.  The  contract,  in  pursuance  of  which  it  was 
executed,  was  made  on  May  7,  1882.  The  defense  set  up, 
and  attempted  to  be  established,  is  a  failure,  or  partial 
failure,  of  consideration. 

In  May,  1882,  the  Telegraph  Stage  company  sold  all  its 
stock  and  material  to  the  defendants,  and  also  assigned  a 
contract  with  the  government  for  carrying  the  mails  from 
Santa  Barbara  to  Soledad,  and,  for  that  portion  of  the  con- 
sideration arising  from  an  assignment  of  the  contract, 
the  defendants  were  to  pay  the  sum  of  twelve  thousand  dol- 
lars in  sixteen  installments. 

Another  portion  was  to  be  paid  for  the  stock.  This  suit 
is  on  the  note,  which  was  given  in  pursuance  of  the  agree- 
ment for  the  assignment  of  the  contract  for  carrying  the 
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mails.  Under  the  contract  for  carrying  the  mails,  the  car- 
riers were  liable  to  have  the  route  cut  down  by  the  govern- 
ment, with  a  corresponding  reduction  of  the  amount  to  be 
paid.  Such  was  the  law  at  that  time,  in  view  of  which  the 
contract  was  made.  The  parties,  assignors  and  defendants, 
were  all  well  aware  of  that  fact.  The  government  could  cut 
off  any  portion  of  the  route.  It  did  reduce  the  route  some 
sixty  miles,  after  the  assignment,  and  made  a  corresponding 
reduction  in  the  amount  of  money  paid.  It  is  alleged,  that 
there  was  in  consequence,  a  part  failure  of  consideration, 
and  that  the  defendants  can  only  be  called  upon  to  pay  on 
their  note,  for  the  portion  of  the  route  that  was  continued, 
and,  it  is  alleged,  that  there  was  a  verbal  understanding  at 
the  time  the  contract  was  made,  that  such  should  be  the 
case.  The  written  contract,  however,  does  not  say  anything 
of  the  kind.  The  contract  for  which  the  note  was  after- 
ward substituted,  was  made  on  May  7th,  and  is  as  follows: 
''It  is  hereby  agreed  and  understood  between  I.  E.  Haskell, 
superintendent  of  the  Telegraph  Stage  company,  and  Wm. 
H.  Taylor,  superintendent  of  Coast  Line  Stage  company, 
each  authorized  and  acting  for  their  respective  companies, 
that  in  consideration  of  the  sale  of  certain  stage 
property,  between  Santa  Barbara  and  San  Luis  Obispo, 
California  (more  fully  described  in  an  article  of  bar- 
gain and  sale  between  the  parties  to  the  foregoing, 
of  this  date),  and  the  transfer  by  C.  H.  Cotter  of  the 
Telegraph  Stage  company,  the  mail  contract  between 
Santa  Barbara  and  Soledad,  California,  from  July  1,  1882, 
until  June  30,  1886,  to  the  said  Coast  Line  Stage  company. 
The  said  Coast  Line  Stage  company,  by  their  agent,  W.  H. 
Taylor,  bind  themselves  to  pay  to  the  said  A.  E.  Haskell  of 
the  Telegraph  Stage  company,  the  sum  of  twelve  thousand 
dollars,  to  be  divided  into  sixteen  payments,  of  seven  hun- 
dred and  fifty  dollars  each,  the  first  payment  to  be  made  on 
December  10,  1882,  and  the  same  amount  (seven  hundred 
and  fifty  dollars),  to  be  paid  every  three  months  thereafter 
until  the  whole  is  paid.  This  memorandum  to  be  void  after 
transfer  of  said  mail  contract  and  other  arrangements  made 

18 
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necessary  to  the  fall  completion  of  the  foregoing  agree- 
ment.** 

This  is  the  contract,  as  reduced  to  writing  at  the  time, 
which  provides  that  twelve  thousand  dollars  are  to  be  paid, 
and  nothing  is  said  about  any  deduction  to   be   made,  in 
case  the  distance  should  be  cut  down  by  the  government. 
The  note  was  executed,   in  pursuance  of  the  agreement, 
subsequently,  on  June  30,  on  the  transfer  of  the  property, 
when  the  transaction  was  completed,  and  no  deduction  is 
provided  for  in  the  note  upon  the  curtailment  of  the  route. 
Mr.  Taylor  testifies,  that  at  the  time  of  making  the  contract, 
it  was  agreed  between  him  and  Haskell,  that  if  the  route 
should  be  razeed  so  as  to  cut  off  a  portion,  there  should 
be  a  proportionate  reduction  of   the  amount   to  be  paid 
for  the  assignment.     The  contract  being  in  writing,  I  am 
inclined  to  think,  that  this  fact,  if  it  be  a  fact,  could  not  be 
given  in  evidence.    It  would  contradict  or  enlarge  a  writ- 
ten contract   by  parol  evidence.    If  it  were  admissible, 
Mr.  Haskell  testifies,  directly,  and,  positively,  to  the  con- 
trary.    He  said  no  such  agreement  was  made  by  him.     He 
denies  it  point  blank.     Mr.  Taylor,  himself,  does  not  pro- 
fess to  have  been  present,  when  the  note  was  given,  and  he 
admits  that  he  was  not.     Mr.  Haskell  and  Mr.  Cotter  both 
testify,  that  there  was  nothing  whatever  said  about  razeeing, 
or  cutting  down  the  route  at  that  time.     At  that  interview 
four  of  the  parties  were  present,  two  on  each  side.  Buckley 
and  Carr  representing  the  parties  giving  the  note,  and  Cotter 
and  Haskell  representing  the  other  parties.     Both  Cotter 
and  Haskell  say,  that,  at  that  time,  nothing  was  said  about 
the  matter,  and  Buckley  and  Carr  are  not  put  on  the  stand  at 
all,  so  there  is  no  testimony  on  that  side  as  to  what  took 
place  at  the  time  of  the  making  of  the  note.     Neither  «the 
contract  nor  the  note  says  anything  about  deduction,  and, 
at  the  making  of  the  note  nothing  was  said  about  it.     All 
who  testify,  for  plaintiff  say,  that,  they  never  heard  of  any 
such  qualification  of  this  contract  as  is  now  set  up.     There 
is  no  evidence  except  Taylor's  to  show  anything  of  the  kind, 
and  the  positive  testimony  of  two  witnesses  is  in  harmony 
with  the  written  contracts  to  the  contrary.     As  to  what  took 
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place  at  the  making  of  the  contract  the  testimony  is  directly 
contradictory^  and  HaskelFs  statement  is  positive.  The 
fact  that  it  was  not  mentioned  in  the  written  contract  is 
•confirmatory  of  his  statement.  Admitting  that  the  testi- 
mony is  admissible,  bat  I  think  it  is  not,  still  the  defense 
is  not  made  oat. 

Aside  from  a  failure  of  proof  on  this  point,  defendants 
Boem  to  rely  on  the  fact,  that  there  is  a  partial  failnre  of 
^M>nsideration.  But  there  is  no  failure  of  consideration. 
Defendants  simply  took  an  assignment  of  that  contract, 
knowing  that  the  distance,  as  is  the  case  in  all  government 
mail  contracts,  was  liable  to  be  cut  down.  The  contractors 
transferred  all  they  could  transfer — all  their  rights  under 
the  contract.  They  assigned  the  contract  as  it  was,  and  all 
there  was  in  them  to  assign.  The  defendants  got  all  they 
purchased,  all  that  was  assigned,  all  that  could  be  assigned. 
TThey  got  the  entire  contract  as  it  was.  They  stepped  into 
the  assignors'  shoes,  knowing  that  a  portion  of  the  route 
was  liable  to  be  cut  off-~knowing  exactly  what  they  bought. 
Under  the  law,  it  was  well  known  that  the  government  was 
entitled,  at  any  time,  to  cut  off  a  portion  of  the  route.  It 
was  one  of  the  terms  of  the  contract,  express  or  implied, 
that  it  might  be  cut  down,  and  the  parties  got  an  assignment 
of  all  they  purchased,  with  full  knowledge  of  the  terms  of 
the  contract.  The  defense  is,  therefore,  not  sustained,  and 
there  must  be  judgment  for  the  complainant.  There  will  be 
a  finding  for  the  installments  due,  and  the  interest  due 
thereon.  There  was  an  attempt  to  show  that  part  payment 
had  been  accepted,  as  a  full  payment  of  all  that  was  due, 
recognizing  the  agreement  set  up.  The  evidence  satisfies 
me  that  there  was  no  such  acceptance.  The  receipt  was  on 
account,  by  parties  who  knew  nothing  about  the  agreement 
at  the  time,  and  they  promptly  repudiated  any  such  agree- 
ment. The  payments  were  received  on  account,  and  never 
accepted  as  full  payment.  There  will  be  a  general  finding 
drawn  in  favor  of  the  plaintiff  for  the  amount  due  and 
unpaid^  and  the  interest. 
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D.  P.  Thompson,  Receiver,  v.  The  Phgenix  Insurance: 

Company. 

Circuit  Court,  District  of  Oregon. 
November  8,  1885. 

1.  Limitation  on  Right  to  Sui  on  a  Polict  of  Insubanos.—A  policy  of. 

insurance  contained  in  effect  this  stipulation:  1.  No  action  shall  beoom- 
menced  hereon  to  recover  for  a  loss  hereunder  until  the  amount  thereof 
is  ascertained  by  agreement  or  arbitration;  and,  2.  No  such  action 
shall  be  maintained  unless  commenced  within  one  year  after  the  date  of 
the  fire  from  which  the  loss  occurred.  Held:  That  unless  the  assured, 
was  prevented  by  the  action  or  non-action  of  the  insurer,  in  the  matter 
of  ascertaining  the  amount  of  the  loss,  he  must  commence  his  action 
therefor  within  the  time  specified  in  the  stipulation. 

2.  Befobmation  or  Policy. — A  demurrer  to  a  bill  for  the  reformation  of  a. 

policy  of  insurance  will  be  sustained,  when  it  appears  that  by  reason  of 
the  lapse  of  time  no  action  can  be  maintkined  thereon  for  any  oauae,< 
when  reformed.  A  court  will  only  decree  the  reformation  of  an  instru- 
ment as  a  means  of  enabling  a  party  thereto  to  assert  or  maintain  some- 
right  thereunder. 

Before  Deady,  District  Judge. 
Jl/r.  Henry  Ach,  for  the  plaintiflf. 
Mr.  P.  L,  WUl'iB  and  Mr,  MiUon  Smith,  for  the  defendant. 

Deady,  J.  On  April  21,  1884,  the  defendant,  in  consid- 
eration of  the  sum  of  three  hundred  dollars  paid  to  it  by 
R  S.  Kearney,  insured  him,  as  **  Receiver  for  HoUaday  y. 
HoHaday, "  in  the  sum  of  five  thousand  dollars  against  losa 
or  damage  by  fire  on  a  half  interest  in  the  Clarendon  hotel 
and  furniture,  for  the  term  of  one  year  from  April  27th;  and 
ou  the  uight  of  May  19,  1884,  the  property  was  destroyed 
by  fire. 

This  suit  was  brought  on  July  10,  1885,  to  reform  the 
policy  by  the  plaintiflf,  as  the  successor  of  Kearney  in  said 
receivership. 

The  bill  alleges  that  by  mistake  the  policy  was  made  pay- 
able to  said  Kearney,  "  instead  of  the  receiver  in  said  suit  of 
HoUaday  v.  Holladay,  and  his  successors,  and  for  the  benefit 
of  whom  it  might  concern;"  and  prays  that  it  may  be 
reformed  by  adding  therein,  after  the  words  "E.  S.  Kearney,'^ 
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the  words  "  *as  receiver  in  the  suit  of  Benjamin  Holladay 
against  Joseph  Holladay,  for  and  on  account  of  his  succes- 
sors, as  such  receiver,  and  for  the  benefit  of  whom  it  might 
concern;'  and  that  the  sum  so  insured  by  said  defendant  on 
«aid  building  and  furniture  be  paid  to  your  orator  accord- 
ingly." 

The  defendant  demurs  to  the  bill,  and  for  cause  of  demur- 
rer, assigns,  among  others,  the 'following:  "The  plaintiff's 
xight  is  barred,  because  he  did  not  commence  this  suit 
within  twelve  months  next  after  the  date  of  the  fire  from 
which  the  loss  occurred." 

The  policy  contains  a  stipulation,  to  the  effect  that  a  loss 
-arising  thereunder  is  not  payable  until  the  pruof  thereof  is 
furnished,  and  in  case  of  arbitration,  the  award  fixing  the 
4imount  thereof  is  had;  and  also  this: 

"It  is  furthermore  hereby  expressly  provided  and  mu- 
tually agreed,  that  no  suit  or  action  against  this  company, 
for  the  recovery  of  any  claim  by  virtue  of  this  policy,  shall 
l)e  maintainable  in  any  court  of  law  or  chancery,  until  after 
.an  award  shall  be  obtained,  fixing  the  amount  of  such  claim 
in  the  manner  above  provided,  nor  unless  such  suit  or  action 
shall  be  commenced  within  twelve  months  next  after  the 
date  of  the  fire  from  which  such  loss  shall  occur;  and  should 
any  suit  or  action  be  commenced  against  this  company,  after 
the  expiration  of  the  aforesaid  twelve  months,  the  lapse  of 
time  shall  be  taken  and  deemed  as  conclusive  evidence 
against  the  validity  of  such  claim,  any  statute  of  limitation 
to  the  contrary  notwithstanding. " 

There  is  no  claim  that  the  right  to  bring  this  suit  has 
been  delayed  over  a  year  from  the  date  of  the  fire  from 
which  the  loss  occurred,  by  any  dispute  concerning  the 
value  of  the  property  destroyed.  On  the  contrary,  it 
appears  from  the  bill  that  the  proof  of  the  loss  was  duly 
made  and  that  the  amount  of  it  is  not  contested,  but  that 
ihe  payment  thereof  is  refused  to  the  plaintiff  solely  on  the 
ground  that  by  the  terms  of  the  policy  it  is  payable  to 
Xeamey  only. 

Therefore,  the  question  does  not  arise  in  this  case, 
whether  an  action  could  be  maintained  on  this  policy  by  the 
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assured,  after  the  expiration  of  a  year  from  the  date  of  the 
fire,  in  case  he  had  been  delayed  in  the  commencement  of 
the  same,  on  account  of  a  dispute  and  arbitration  coocem- 
ing  the  amount  of  the  loss. 

Gases  may  arise  under  such  a  policy,  when  the  dispute 
and  arbitration  are,  without  any  fault  of  the  assured,  so 
prolonged,  that  unless  he  is  allowed  to  commence  an  actiou 
after  the  expiration  of  a  year  from  the  date  of  the  fire,  he 
would,  under  the  combined  operation  of  these  two  stipula- 
tions, be  deprived  of  all  legal  remedy. 

But  in  this  case  the  suit  was  not  broiight  until  thirteen 
months  and  twenty-one  days  after  the  fire  at  which  the  loss 
occurred,  and  no  excuse  or  reason  is  given  for  the  delay. 

It  is  well  established  that  a  stipulation  limiting  the  time 
within  which  an  action  may  be  brought  on  a  policy  of  insur- 
ance is  valid  and  binding  on  the  parties  thereto;  but  that  if 
it  is  ambiguous,  either  in  itself  or  taken  in  connection  with 
other  provisions  or  stipulations  in  the  policy,  the  ambiguity 
must  be  resolved  in  favor  of  the  assured.  See  Spare  v. 
Home  Mutual  Insurance  Company y  9  Sawy.  145,  and  cases, 
there  cited. 

The  stipulation  for  limitation  in  this'  policy  is,  considered 
by  itself,  plain  and  susceptible  of  but  one  meaning;  and 
putting  aside  the  provision  concerning  an  award  as  inappli- 
cable in  this  instance,  there  is  nothing  in  the  policy  to  qual- 
ify or  render  it  doubtful. 

Unlike  the  stipulation  in  Spare  v.  Home  Mutual  Insurance 
Company,  supra,  in  which  the  right  to  sue  was  limited  to 
one  year  from  the  time  the  loss  "  occurred,"  which,  in  con- 
junction with  the  sixty  days  also  allowed  the  company  to 
ascertain  whether  any  loss  had  "occurred,'*  and  make  pay- 
ment thereof,  was  held  to  mean  one  year  from  the  expiration 
of  said  sixty  days,  the  limitation  in  this  case  is  a  year  fron^ 
a  day  certain,  to  wit:  the  day  of  the  fire;  and  unless  the 
assured  is  prevented  by  the  action  or  non-action  of  the  com- 
pany in  the  matter  of  ascertaining  the  amount  of  the  loss, 
from  commencing  an  action  within  that  time,  he  must  do  so- 
or  he  will  be  barred  therefrom. 

But  It  is  said  that  this  is  a  suit  to  reform  this  contract,  as- 
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well  as  to  enforce  it,  and  that  the  stipulation  as  to  time  does 
not  apply  to  a  suit  for  sach  relief,  and  therefore  the^demur- 
rer  is  too  broad  and  must  be  overruled. 

But  the  court  will  not  reform  an  instrument  merely  for 
the  sake  of  reforming  it,  but  only  to  enable  a  party  to  assert 
some  right  thereunder;  and  if  an  action  thereon  by  the 
assured  to  recover  the  amount  of  loss  is  already  barred  by 
lapse  of  time,  there  is  no  claim  that  can  be  asserted  under 
it  against  the  defendant. 

In  Davidson  v.  Phcenix  Insurance  Company,  14  Sawy.  594, 
Mr.  Justice  Field  held,  in  a  case  like  this,  that  when  the 
remedy  on  the  policy  for  the  insurance  was  barred,  accord- 
ing to  the  stipulation  therein,  by  lapse  of  time,  the  court 
would  not  undertake  to  reform  the  instrument,  because  there 
was  "no  occasion"  for  so  doing. 

This  conclusion  is  not  reached  without  reluctance.  So 
far  as  appears,  there  is,  in  good  morals,  no  snfficient  reason 
why  the  defendant  should  not  pay  this  claim  according  to 
the  real  intention  of  the  parties  to  the  contract — that  is,  to 
the  receiver  for  the  time  being  in  the  case  of  Holladay  v. 
HcHladay,  for  the  benefit  of  whom  it  may  concern.  Such 
cases  as  this  suggest  the  necessity  of  some  legislation  sim- 
plifying the  contract  of  insurance,  and  within  certain  limits, 
declaring  its  effect;  and  in  case  of  loss,  who  may  claim  the 
benefit  of  it,  and  maintain  an  action  against  the  insurer  to 
enforce  it. 

But  as  it  is,  the  parties  to  this  contract  have  deliberately 
agreed,  that  unless  the  assured  brings  his  action  to  recover 
for  the  loss  within  a  year  from  the  date  of  the  fire,  he  is  for- 
ever barred  from  so  doing,  and  the  court  cannot  disregard 
the  stipulation. 

Nor  is  it  intended  to  suggest  that  this  limitation  of  the 
time  in  which  to  sue  is  either  unwise  or  unjust.  In  this 
class  of  cases  especially,  every  consideration  of  justice  and 
convenience  require  that  claims  for  losses  should  be  speedily 
settled,  while  the  witnesses  are  within  reach  and  the  facts 
are  fresh  in  their  recollection. 

But  the  law  should  have  come  to  the  aid  of  this  defective 
contract  and  authorized  the  plaintiff  to  maintain  an  action 
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thereon  to  recover  this  loss,  as  the  successor  in  office  of  the 
person  who  effected  the  insurance,  for  the  benefit  of  whom 
it  might  concern,  without  any  reformation  of  the  instrument, 
or  delay  on  that  account. 
The  demurrer  is  sustained  and  the  bill  dismissed. 


Wells,  Fargo  &  Co.  v.  Miner  et  al. 

CiBcurr  Court,  District  of  Califobnia. 

NOYEMBEB  9,   1885. 

1.  UioTED  States  Ck>x7BT8  of  Equity — State  Statutes  Enlaboino  Eqxtit- 

ABLE  Rights  Applicable  to. — A  state  statute  merely  regulatiiig  pro- 
cedure is  not  applicable  to  United  States  courts  of  equity.  But,  where 
a  state  statute  enlarges  a  party's  equitable  rights,  by  creating  a  new 
remedy,  under  given  circumstances,  such  equitable  rights  may  be  en- 
forced in  the  United  States  circuit  court . 

2.  The  Saks— Califobnia  Statute  Enlabgino  Bight  of  Intebpleabkb  . — 

Section  386  of  the  Galifomia  code  of  civil  procedure,  provides  that 
*  *  whenever  conflicting  claims  are,  or  may  be  made,  upon  a  person  for, 
or  relating  to,  personal  property,  or  the  performance  of  an  obligation, 
or  any  portion  thereof,  such  person  may  bring  an  action  against  the  con, 
flicting  claimants  to  compel  them  to  interplead,  and  litigate  their  several 
claims  among  themselves.  The  action  of  interpleader  may  be  main- 
tained, and  the  applicant,  or  plaintiff,  be  dischaigedj  from  liability  to  all 
or  any  of  the  conflicting  claimants,  although  their  titles  or  daims  have  not  a 
common  origin,  or  are  not  identical,  but  are  adverse  to  and  independent  of 
one  another,**  Held,  that  such  provision  is  not  a  mere  regulation  of  pro- 
cedure; that  it  creates  a  new  right  by  enlarging  the  scope  of  the  remedy; 
and  that  the  right  to  interplead  adverse  claimants,  so  created,  may  be 
enforced  in  equity  in  the  United  States  circuit  court . 

3.  The  Same— Intbbpleadeb  Undeb  Obigikal  Ghanckbt  Pbacticb — Case 

in  Judgment.— The  defendant  S.  sold  a  mining  claim  to  the  defendant, 
the  S.  D.  Co.,  for  ten  thousand  dollars,  and  received  in  payment  a 
check  for  that  amount  on  the  Bank  of  California.  S.  deposited  the 
check  with  the  complainant,  who,  thereupon  paid  him  two  thousand  Ave 
hundred  dollars,  and  issued  to  him  a  certificate  of  deposit  for  seven 
thousand  five  hundred  dollars,  payable- to  him  ''or  order,  on  return  of 
this  certificate  properly  endorsed."*  By  mesne  assignments  before  matu- 
rity, the  certificate  came  into  the  possession  of  defendant  M.,  who  claims 
to  be  the  owner  and  holder  thereof,  but  he  is  alleged  not  to  be  a  holder  in 
good  faith.  The  S.  D.  Co.,  claims  that  in  the  sale  of  the  mine,  S.  made 
certain  false  and  fraudulent  representations,  by  reason  whereof  they  are 
entitled  to  rescind  the  sale,  and  recover  back  everything  of  value 
which  they  paid  to  S.    The  defendants,  M.  and  S.  D.  Co.,  have  each  sued 
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the  complainant,  the  former  to  recover  on  the  certificate  of  deposit,  and 
the  latter  to  enjoin  its  payment,  until  the  determination  of  a  aoit, 
brought  by  them  to  rescind  the  sale.  The  complainant,  thereupon 
brought  the  present  suit  in  equity  to  compel  the  defendants  to  inter- 
plead, and  to  restrain  the  prosecution  of  the  actions  against  them  re- 
specting the  certificate,  until  the  determination  of  the  present  suit. 
JGTeld,  that  the  case  is  a  proper  one  for  an  interpleader,  under  section 
386  of  the  code  of  procedure  of  California,  and  intimated  that  under 
the  chancery  practice,  as  it  originally  existed  before  the  enlargement 
of  the  scope  of  the  remedy  by  said  section,  the  complainant  was  en- 
titled to  interplead  the  defendants,  because  the  same  thing — the  cer- 
tificate of  deposit — ^is  claimed  by  both  the  8.  D.  Co.  and  M. ;  their 
claims  being  deriyed  from  a  common  source^the  original  transaction 
between  the  S.  D.  Co.  and  S.;  and  the  complainant  claiming  no  in- 
terest against,  and  having  incurred  no  independent  liability  to,  either 
of  the  defendants. 

Before  Sawieb,  Gircait  Judge. 

Messrs.  Pillsbury  <t  Blanding^  for  the  complainants. 

Messrs.  Langhorne  &  MUler,  for  the  defendants. 

Sawteb,  Circuit  Judge.  This  is  an  application  for  a  pre- 
liminary injunction,  in  a  suit  on  the  equity  side  of  the 
court,  brought  by  the  banking  house  of  Wells,  Fargo  &  Go. 
against  Bichard  S.  Miner,  Frank  Silva,  and  the  Southern 
Pevelopment  company  of  Nevada,  to  compel  them  to  inter- 
plead with  one  another  respecting  a  certain  certificate  of  de- 
posit for  seyen  thousand  five  hundred  dollars,  which  was  is- 
sued by  complainant  to  defendant,  Silva.  From  the  papers 
used  on  the  hearing,  it  appears  that  Silva  sold  a  mining  claim 
to  the  Southern  Development  company,  for  an  agreed  price, 
of  ten  thousand  dollars,  and  received  in  payment  a  check 
for  that  amount  on  the  Bank  of  Galifornia.  Silva  deposited 
the  check  with  the  banking  house  of  Wells,  Fargo  &  Go. 
vho  thereupon,  paid  him  two  thousand  five  hundred  dollars 
in  coin,  and  issued  to  him  a  certificate  of  deposit  for  seven 
thousand  five  hundred  dollars,  "payable  to  Frank  Silva,  or 
order,  on  return  of  this  certificate  properly  endorsed."  By 
mesne  assignments,  before  maturity,  the  certificate  came  into 
the  possession  of  the  defendant,  Miner,  who  now  claims  to  be 
the  owner  and  holder  thereof,  but  he  is  alleged  by  the  South- 
ern Development  company,  not  to  be  a  holder  in  good  faith. 
The  Southern  Development  company  claims,  that  in  the  sale 


282  Wells,  Pabgo  A  Co.  v.  Miner.         [Cir.  Ot. 

Opinion  of  tlie  Ooori—Sawyer,  0.  J.  [November^ 

of  the  mine,  Silva  made  certain  false  and  fraudulent  repre- 
sentations as  to  its  character  and  value  upon  which  it  relied, 
and  by  reason  thereof,  it  is  entitled  to  rescind  the  sale,  and 
recover  back  everything  of  value  which  it  paid  to  Silva. 
Accordingly,  before  any  presentation  of  said  certificate  for 
payment,  the  Southern  Development  company  notified 
Wells,  Fargo  &  Co.  that  the  check  on  the  Bank  of 
California,  had  been  obtained  by  Silva  by  means  of  fraud, 
misrepresentation  and  deceit,  and,  that  it  claimed  the  cer- 
tificate in  question,  and  warned  them  not  to  pay  it  to  Silva. 
The  Southern  Development  company,  then  caused  Silva  to 
be  arrested  and  prosecuted  on  the  criminal  charge  of  ob- 
taining money  under  false  pretenses;  but  the  jury  disa- 
greed on  the  trial,  and,  thereupon,  the  district  attorney  dis- 
missed the  information,  and  the  prisoner  was  discharged. 
The  Southern  Development  company  then,  brought  a  civil 
action  against  Silva,  which  is  now  pending  in  this  court,  to 
recover  fifteen  thousand  dollars  damages,  alleged  to  havo 
been  suffered  by  reason  of  the  fraudulent  misrepresenta- 
tions aforesaid,  of  which  suit  it  notified  complainant.  It, 
also,  brought  suit  against  Wells,  Fargo  &  Co.  in  which 
neither  Silva  nor  Miner  was  made  a  party,  to  enjoin  the  pay- 
ment of  the  certificate,  until  the  determination  of  the  afore- 
said action  against  Silva  for  fifteen  thousand  dollars  dama- 
ges. In  this  suit,  Wells,  Fargo  &  Co.  suffered  a  default,, 
and  judgment  was  rendered  against  them  according  to  the 
prayer  of  the  complaint.  At  this  point.  Miner  presented 
the  certificate  to  Wells,  Fargo  &  Co.  for  payment,  which 
was  refused  on  the  ground  that  they  had  been  enjoined,  and 
thereupon,  Miner  instituted  an  action  at  law  on  the  certifi- 
cate against  Wells,  Fargo  &  Co.  in  this  court.  They  ap- 
peared in  that  action,  and  made  a  motion,  under  section 
386  of  the  code  of  civil  procedure  of  California,  that  the- 
Southern  Development  company  be  substituted  in  their 
place  and  stead,  as  defendant.  This  motion  was  argued 
elaborately,  and  denied  by  the  district  judge  of  Nevada, 
holding  the  circuit  court,  on  the  ground  that  an  equitable^ 
cause  of  suit  could  not  be  thus  injected  into  an  action  at 
law  in  the  United  States  courts.     Thereupon,  Wells,  Fargo 
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k  Co.  instituted  the  present  suit  in  equity,  to  compel  the- 
defendants  to  interplead,  and  they  now  move  for  a  prelimin- 
ary injunction,  restraining  the  prosecution  of  the  actions, 
against  them  respecting  the  certificate  until  the  determina- 
tion of  the  rights  of  the  parties  upon  an  interpleader.  They 
offer  to  pay  the  money  into  court  for  the  benefit  of  the  party, 
who  shall  be  adjudged  entitled  to  it. 

The  defendant,  Silva,  disclaims  all  interest  in  the  subject 
matter.  The  Southern  Development  Company  makes  no 
opposition  to  the  motion,  and  Miner  opposes  it,  on  tho 
ground  that  it  is  not  a  proper  case  for  an  interpleader. 

The  question  as  to  whether  this  is  a  proper  case  for  an 
interpleader  has  been  very  elaborately  argued.  There  are 
about  four  hundred  pages  of  printed  arguments,  and  a  very^ 
extensive  collection,  and  careful  analysis  of  the  authorities, 
showing  the  different  circumstances  under  which  interplead- 
ers have  been  denied,  and  wherein  they  have  been  allowed, 
in  courts  of  equity.  This  is  a  motion  for  an  injunction  to 
restrain  the  prosecution  of  those  suits,  until  the  determina- 
tion of  the  rights  of  the  parties  on  the  bill  for  interpleader. 
The  defendants  do  not  deny  that  the  complainants  are  en- 
^  titled  to  the  injunction,  provided  the  case  is  a  proper  one  for 
a  bill  of  interpleader.  They  say  it  is  not  within  the  class  of 
cases,  in  which  courts  of  equity,  under  the  chancery  practice^ 
as  it,  heretofore,  existed,  and  under  the  law  of  England, 
have  interfered.  Conceding  defendants  to  be  right  on  thia 
proposition,  it  is  still,  in  my  judgment,  within  one  of  the 
provisions  of  the  code  of  civil  procedure  of  the  state  of  Cal- 
ifornia, provided  that  provision  is  applicable.  Section  386, 
among  other  things,  provides  as  follows : 

"And  whenever  conflicting  claims  are,  or  may  be  made, 
upon  a  person  for,  or  relating  to,  personal  property,  or  the- 
performance  of  an  obligation,  or  any  portion  thereof,  such 
person  may  bring  an  action  against  the  conflicting  claimants 
to  compel  them  to  interplead,  and  litigate  their  several 
claims  among  themselves.  The  order  of  substitution  may 
be  made,  and  the  action  of  interpleader  may  be  maintained, 
and  the  applicant,  or  plaintiff,  be  discharged  from  liability 
to  all,  or  any  of  the  conflicting  claimants,  although  their  titlea: 


1284  Wells,  Fabgo  &  Co.  v.  Mineb.  [Cir.  Ct. 

Opinion  of  the  Court— Sawyer,  C.  J.  [Noyember, 

or  daima  have  not  a  common  origin^  or  are  not  identical^  hut 
>are  adverse  to,  and  independent  of,  one  another.'^ 

The  contention  here  is,  that  these  claims  have  not  a  com- 
mon origin,  are  not  identical,  that  there  is  an  indepen- 
dent claim,  and,  therefore,  that  they  are  not  within  the 
original  chancery  jurisdiction.  If  this  clause  be  applicable, 
and  can  be  acted  upon  in  this  court,  it  abolishes  the  distinc- 
tion resting  upon  these  elements.  It  is  insisted  on  the  part 
of  the  defendant,  here,  that  the  statute  cited  is  not  applica- 
ble to  the  United  States  courts  of  equity,  as  the  code  of 
procedure  does  not  apply  on  the  equity  side  of  the  courts. 
If  it  were  merely  a  provision  regulating  procedure,  undoubt- 
edly, it  would  be  so,  but  I  think  it  is  more  than  that.  It 
,giyes  a  right  to  a  party  in  equity.  It  enlarges  his  equitable 
rights — it  enlarges  the  scope  of  his  remedy.  It  is  not  a 
question  of  enlarging  the  jurisdiction  of  the  court.  It  gives 
a  new  remedy — a  new  right  in  the  form  of  a  remedy.  I 
think  it  is  within  the  rule  as  established  by  the  supreme 
court  of  the  United  States  in  the  Broderick  will  case,  which 
was  an  appeal  from  this  court.  In  that  case,  there  was  a 
bill  filed  to  set  aside  and  vacate  the  will,  and  the  probate  of 
the  will  of  Broderick.  This  court  dismissed  the  bill.  The 
case  went  to  the  United  States  supreme  court  on  appeal; 
and,  in  deciding  the  case,  the  supreme  court  says: 

''It  is  undoubtedly  the  general  rule,  established  both  in 
England  and  in  this  country,  that  a  court  of  equity  will  not 
entertain  jurisdiction  of  a  bill  to  set  aside  a  will,  or  the 
probate  thereof.*' 

Then,  in  commenting  on  the  statute  of  California  of  1862, 
which  in  the  district  court  of  the  state,  gave  the  new  remedy, 
the  court  says: 

''The  statute  of  1862,  has  been  referred  to,  which  gives 
ithe  district  courts  of  California  power  to  set  aside  a  will 
-obtained  by  fraud  or  undue  influence,  or  a  forged  will,  and 
any  probate  obtained  by  fraud,  concealment  or  perjury. 
Whilst  it  is  true,  that  alterations  of  jurisdictions  of  the 
«tate  courts  cannot  effect  the  equitable  jurisdiction  of  the 
c<sourts  of  the  United  States,  so  long  as  the  equitable  rights 
themselves  remain,  yet  an  enlargement  of  equitable  rights  may 
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he  administered  by  the  circuit  courts,  as  well  as  by  the  state 
courts.     And  this  is  probably  a  case  in  which  an  enlargement 
of  equitable  rights  is  effected,  alihou/jh  presented  iii  the  form  of 
remedial  proceedings.    (Broderick's  Will,  21  Wall.  519-20.) 

In  that  case,  then,  the  court  suggests,  that  new  equitable 
rights,  granted  by  statute  of  the  state,  may  be  enforced  in. 
the  circuit  courts  of  the  United  States,  but  affirms  the  deorea 
of  the  Cpurt  below,  on  the  statute  of  limitations. 

In  Ohio,  an  act  was  passed  authorizing  the  restraining 
of  the  collection  of  taxes,  which  was  a  remedy  that  did 
not  before  exist  under  the  circumstances  provided  for,  in. 
courts  of  equity.  A  case  went  to  the  supreme  court  of  the 
United  States  from  Ohio,  arising  under  that  statute,  and  the 
court  says  in  regard  to  it: 

"Though  we  have,  repeatedly,  decided  in  this  court  thatv 
the  statute  of  a  state  cannot  control  the  mode  of  procedure 
in  equity  cases  in  the  federal  courts,  nor  deprive  them  of  their 
separate  equity  jurisdiction ;  we  have  also  held,  that,  where, 
a  statute  of  a  state  conferred  a  new  right,  or  provided  a  new 
remedy,  the  federal  courts  will  enforce  that  right,  either  on> 
the  common  law  or  equity  side,  of  its  docket,  as  the  nature 
of  the  new  right,  or  the  new  remedy  requires.  Van  No^'den 
v.  Morton,  99  U.  S.  378."  (Gummings  v.  National  Bank,  101 
U.  8.  157.) 

In  the  case  of  Curtis  v.  Suiter,  15  Oal.  262  the  statute  pro- 
vided under  the  old  practice  act  of  California,  then  section 
254,  that  a  party  in  possession  of  land  might  bring  a  suit, 
against  a  party  out  of  possession  setting  up  an  adverse  title,. 
to  determine  that  adverse  claim.  It  was  held  in  Curtis  v.. 
Suiter,  that  this  provision  gave  a  new  remedy — that  it  en- 
larged the  scope  of  the  remedy,  and  to  that  extent  gave  a  new 
right  in  equity.  That  right  did  not  exist  before.  Under  the. 
statutes  of  Nevada  there-  is  a  similar  provision.  A  suit  was 
brought  there  to  determine  the  adverse  claim  in  the  case  of 
Dyer  v.  The  Central  Pacific  Railroad  Company,  1  Sawy.  649  • 
The  question  arose  whether  the  United  States  circuit  court 
could  administer  that  remedy — it  being  a  new  remedy.  Mr» 
Justice  Field,  in  commenting  on  the  statute,  said : 

*fThe  statute,  it  is  true,  enlarges  |the  class  of  cases  ia 
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which  jurisdiction  was  formerly  exercised  in  quieting  the 
titles  and  possession  of  real  property.  It  dispenses  with 
the  necessiiy  of  a  previous  establishment  of  the  right  of 
plaintiff  by  repeated  judgments  in  his  favor  in  actions  at 
law.  {Curtis  v.  Sutter,  15  Cal.  259;  Stark  y.  Starr,  6  Wal. 
409.)  To  that  extent  it  confers  upon  the  possessor  of  real 
property  a  new  right, — one  that  enables  him  without  the 
delay  of  previous  proceedings  at  law,  to  draw  to  himself, 
all  outstanding  inferior  claims.  That  right  the  national  courts 
Will  enforce  in  the  same  manner  in  which  they  unU  enforce  other 
'equitable  rights  of  parties.^'  (Citing  Clark  v.  Smith,  13  Peters, 
203.)  Those  rights  have  been  enforced  repeatedly  in  the 
supreme  court  of  the  United  States,  and  the  doctrine  is 
now  recognized  in  numerous  cases,  as  in  Holland  v.  ChaUen, 
110  U.  S.  16,  and  Beynolds  v.  CrawfordsviUe  First  Nat.  Bank, 
112  U.S.  405.  In  the  last  case  the  right  was  extended  by  state 
statute  still  further.  It  was  extended  to  the  party  out  of  pos- 
session as  does  the  present  statute  of  California.  And  the 
remedy  was,  also,  extended  to  the  cancellation  of  a  deed  void 
on  its  face,  for  which  there  was  before  no  remedy  in  equity. 
The  supreme  court  held,  that  the  party  out  of  possession  could 
maintain  that  suit  in  equity  to  cancel  a  deed  void  on  its  face 
in  the  United  States  court.  Chapman  v.  Brewer,  114  U. 
S.  170-1 ;  Cummings  v.  The  National  Bank,  101  U.  S.  157; 
Van  Norden  v.  Morton,  99  U.  S.  378,  cases  to  which  I  have 
already  called  attention,  and  Ellis  v.  Davis,  109  U.  S.  486, 
establish  this  doctrine.  The  right  here  is  precisely  analog- 
ous to  those.  The  statute  gives  a  new  right,  and  if  this  case 
does  not  come  within  the  rule  before  established  by  courts 
of  chancery  in  regard  to  the  points  made,  I  think,  under  the 
statute,  the  remedy  is  so  enlarged  as  to  cover  the  case,  and 
as  it  now  stands,  the  right  can  be  enforced  in  a  court  of 
equity  of  the  United  States.  The  statute  gives  a  new  right — 
an  enlargement  of  the  scope  of  the  remedy ;  and  it  being 
a  case,  peculiarly,  of  equitable  cognizance,  it  can  be  enforced 
on  the  equity  side  of  the  court. 

Professor  Pomeroy  regards  the  remedy  as  being  enlarged 
by  the  statute,  and,  under  the  authorities,  that  it  will  be 
enforced  by  courts  of  equity.  He  comments  upon  the 
statute  in  the  notes  to  section  1,324,  3  Pomeroy 's  Equity. 
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I  aniy  by  no  meaDS,  certain,  that  the  ease  is  not  one  for 
interpleader,  nnder  the  chanoery  practice  as  it,  originally, 
existed  before  the  enlargement  of  the  scope  of  the  remedy 
by  statutory  provisions.  These  are  the  elements  laid  down 
by  Professor  Pomeroy  in  his  equity  jorispradenoe,  required 
to  justify  an  interpleader. 

*'l.  The  same  thing,  debt  or  duty,  must  be  claimed  by 
both.^  Both  the  Southern  Development  Company  and 
Miner,  claim  to  be  entitled  to  the  certificate  of  deposit  in 
•question,  and  to  receive  the  money  that  is  due  upon  it. 

**2.  All  adverse  titles  or  claims  must  be  dependent,  or 
derived  from  a  common  source."  These  claims  all  come 
from  the  same  source — the  original  transaction  between  the 
Development  Company  and  Siiva — the  rights  of  all  depend 
upon  the  acts  of  Silva — and  upon  the  acts  of  complainant 
dependent  upon  the  acts  of  Silva.  The  Development  Com- 
pany claims,  that  Silva  obtained  from  it  the  ten  thousand 
dollar  check  on  the  Bank  of  California,  by  fraud,  misrepre- 
sentation and  deceit,  and,  therefore,  that  the  transaction  is 
void,  and  that  the  party  giving  the  check  is  entitled  to  it. 
Had  Silva  never  parted  with  the  check  and  the  contest  been 
between  him  and  the  drawer,  can  there  be  a  doubt,  that  the 
claims  would  have  come  from  a  common  source?  If  not, 
can  passing  the  check  to  another,  with  notice,  change  the 
character  of  the  act  in  this  respect?  Silva,  simply,  changed 
ihe  check  into  a  certificate  of  deposit,  amounting  to  seven 
thousand  five  hundred  dollars,  substituting  one  for  the 
other,  thereby  not  only  committing  a  fraud  on  the  Develop- 
ment Company,  if  it  be  a  fraud,  but  also,  on  Wells, 
Fargo  &  Co.  in  obtaining  the  certificate  of  deposit.  Miner 
is  simply  a  claimant  under  Silva,  and  the  latter  only  substi- 
tuted one  party,  who  is  claimed  not  to  be  an  innocent  as- 
signee, in  the  transaction,  for  another,  and  one  commercial 
instrument  for  another.  They  all,  therefore,  claim  from  the 
same  source,  and  all  the  claims  arise  out  of  and  are  depend- 
ent upon  the  same  act. 

**  3.  Complainant  seeking  relief  must  not  have,  or  claim, 
^ny  interest  in  the  subject  matter, " 

The  complainants  in  this  case  claim  no  interest  against 
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either.  They  are  ready  to  pay  the  money  into  court  for  the 
benefit  of  the  party  entitled  to  it.  They  stand  neutral' 
between  the  two  parties. 

''4.  He  must  have  incurred  no  independent  liability  to* 
either  of  the  claimants,  that  is,  he  must  stand  perfectlj^ 
indifferent  between  them  in  the  position  purely  as  stake- 
holder." 

I  do  not  see  how  claimants  stand  in  any  other  than  a. 
dependent  position.  Because  they  have  issued  a  certificate 
of  deposit  it  is  claimed  that  they  have  entered  into  an  inde- 
pendent contract.  How  independent?  As  the  case  now. 
stands,  they  are  liable  only  on  the  certificate.  There  is  but 
one  liability,  and  that  is  on  the  certificate.  No  party  is- 
entitled  to  recover  against  them  without  returning  that  cer- 
tificate, properly  endorsed.  Should  they  pay  the  money  to 
Miner,  and  it  turn  out,  that  he  is  not  entitled  to  receive  it, 
they  might  be  liable  to  complainant,  but  the  liability  would' 
rest  upon  different  grounds.  Those  grounds  do  not  now 
exist,  and,  there  is,  at  this  time,  but  one  cause  of  action^ 
and  that  is  on  the  certificate.  The  only  question,  then,  is, 
who  is  the  owner  of  that  certificate  ?  The  contest  is,  as  to. 
this  specific  thing — this  piece  of  commercial  paper.  There 
is  no  liability  independent  of  that  certificate.  They  are,  now,, 
liable  on  that  and  on  nothing  else.  How  can  this  be  an  in- 
dependent liability  in  the  sense  of  the  rule?  It  is  true,, 
Wells,  Fargo  &  Co.  became  debtors,  but,  only  on  the  cer- 
tificate. As  before  said,  no  recovery  can  be  had  against 
them  except  upon  this  certificate  of  deposit.  The  title  to> 
the  certificate  of  deposit,  is  in  issue  here,  between  these 
parties,  and  it  is  the  only  issue.  The  Development  Company, 
claim  that  they  own  it,  by  reason  of  the  fact  that  it  was  ob- 
tained from  them  by  fraud,  and  Miner  claims  that  he  owns- 
it,  either  because  there  is  no  fraud,  or  if  there  was,  because 
he  is  a  bona  fide  holder  for  value  without  notice  of  the  fraud. 
Complainants  are  not  liable  to  both.  It  is  a  mere  question, 
as  to  who  owns  that  certificate  of  deposit.  That  is  the^ 
question  at  issue.  And  it  is  a  matter  of  entire  indifference 
to  complainants  which  owns  it.  They  are  mere  stake  holders. 
That  question  the  claimants  ought  to  litigate  between  them- 
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selves.  The  adverse  claimants  are  the  only  ones  to  blame, 
for  the  dilemma  in  which  complainants  are  placed,  and  they 
aught  to  assume  the  burden  of  relieving  complainants  from 
the  dilemma. 

The  defendants  are  liable  on  that  certificate  either  to  the 
Development  Company,  or  to  Miner.  They  are  not  liable 
to  both.  They  do  not  know  which.  That  id  the  very  thing 
to  be  ascertained.  The  doctrine  relied  on  to  deny  an  inter- 
pleader is  that  announced  in  Crawahay  v.  Thornton,  2  Mylne 
A  G.  1,  an  English  case,  decided  before  the  present  system 
of  practice  in  England  went  into  effect.  It  is  very  doubtful, 
in  my  mind,  whether  that  doctrine  would  be  sustained,  at 
this  time,  even  in  England.  The  observations  of  a  number 
of  English  judges  made,  subsequently,  to  the  decision  of 
that  case,  and  to  the  change  of  the  law  by  statute,  indicate 
that  they  repudiate  the  doctrine  there  announced,  and  regard 
the  grounds  on  which  the  distinction  is  rested  as  being  very 
narrow.  The  act  of  1860,  in  England,  like  the  provisions 
of  the  Oalifomia  code  of  procedure,  which  I  have  just  read, 
has  abolished  the  distinction  taken  in  that  case.  The  pro- 
vision is  similar  to  our  statute.  I  presume  our  statute  was 
adopted  from  the  English  act  of  1860.  I  should  be  very 
much  disposed  to  hold  the  case  to  be  a  proper  one  for  inter- 
pleader, even  if  it  stood  on  the  ordinary  principles  of 
equity  jurisprudence  alone,  without  the  aid  of  this  act  en- 
larging the  equitable  rights  of  parties  in  such  cases.  At  all 
events,  I  am  satisfied  that,  by  this  act,  a  new  right  was 
created  broad  enough  to  reach  the  case,  which  can  be  forced 
in  this  court. 

I  am  satisfied,  therefore,  that  it  is  a  proper  case  for  a  bill 
of  interpleader,  and  that  the  injunction  should  be  granted. 
The  motion  is  granted,  on  giving  security  in  the  sum  of  ten 
thousand  dollars. 


19 
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William  Sharon  v.  Sarah  Althba  Hill. 

ClBOUIT  CoUBTy  DiBTBIOT  OF  CaUFOBIOA. 
DSCQEMBBB  26,  1885. 

1.  Plea  nr  Abatkmsmt.— The  defendant  pleaded   in   abatement  that  the 

plaintiif  was  not  a  citizen  of  the  State  of  Neyada,  as  he  alleged,  bat  of 
Oalif ornia.  to  which  the  plaintiif  replied ;  when  the  plea  was  duly  set 
down  for  hearing,  without  any  evidence  being  taken  or  offered  in  support 
thereof,  and  oyerruled,  and  ^e  defendant  allowed  a  day  within  which 
to  answer  to  the  merits;  HM,  that  the  plea  was  properly  disposed  of, 
and  that  the  question  of  plaintiif 's  citizenship,  for  the  purposes  of  the 
case,  was  thereby  determined,  unless  a  rehearing  was  asked  for  and 
allowed,  and  that  the  same  defense  could  not  be  made  again  in  the  answer 
to  the  merits. 

2.  Pboduction  and  iNSPsonoK  OF  Papbbs.— Where  a  party  to  a  suit  for  the 

annulment  of  an  alleged  false  writing  willfally  refuses  to  produce  the 
same  and  submit  it  to  the  tests  and  examination  necessary  and  conyen- 
lent  to  enable  the  court  to  determine  the  question  of  its  falsity,  the  legal 
inference  is  that  such  production  and  examination  would  tend  to  prove 
the  falsity  of  the  paper ;  and  the  same  inference  may  be  made  from  a  like 
refusal  to  produce  and  similarly  submit  any  other  paper  or  item  of  evi- 
dence bearing  on  the  question. 

3.  CoNTRAnicnoN  of  Witnesses.— The  contradiction  by  one  witness  of  the 

statement  of  another  does  not  necessarily  impeach  or  affect  the  credibility 
of  either ;  for  the  contradiction  may  arise  from  mistake  or  other  cause 
consistent  with  the  integrity  of  both  witnesses. 

4.  GinzBNSBiP. — Citizenship  is  a  status  or  condition,  resulting  from  both  act 

and  intent ;  and  no  one  can  become  a  citizen  of  any  state  of  the  Union 
by  merely  intending  to,  nor  by  residence  therein  without  or  contrary  to 
such  intent ;  but  the  former  is  evidence  more  or  less  cogent,  according  to 
circumstances  of  the  latter. 
6.  Idem— FouBTBBNTH  Amendment.— The  first  clause  •  in  section  1  of  the 
fourteenth  amendment  is  a  restraint  on  the  power  of  a  state,  so  that  it 
cannot  exclude  a  citizen  of  the  United  States,  resident  therein,  from  the 
dtizenship  thereof;  but  such  amendment  does  not  have  the  effect  to 
make  such  resident  a  citizen  of  such  state  against  his  will  and  intention. 

6.  Estoppel  bt  Adjudication. — Parties  to  a  legal  proceeding  in  which  any 

question  is  directly  involved  and  determined  are  estopped  to  re -litigate 
the  same  question  in  any  other  proceeding,  whether  commenced  before 
or  after  the  one  in  which  such  adjudication  took  place,  or  in  the  same  or 
another  forum.    Sawybb,  J.  dubitarde. 

7.  Appeal  fbom  Judgment  in  Galifobnia.— By  the  law  of  Califomia  the 

judgment  of  a  court  is  not  final  until  the  case  has  been  heard  on  appeal 
or  the  time  for  taking  one  has  expired ;  and  such  judgment  cannot  be 
used  as  an  estoppel  against  either  party  thereto,  pending  such  appeal, 
which  suspends  its  operation  for  all  purposes. 
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8.  JuDGMSRT  or  &IAXE  CouBT  IN  Natiokaz.  Goubt.— The  law  of  the  state  in 

which  a  judgment  is  given  famishes  the  mie  by  which  its  effect  and 
operation  are  detennined  in  the  national  conrts. 

9.  GosBiHT,  WHSN  NOT  AN  EsTOPPSL. — ^The  mere  consent  that  a  case  pending 

on  a  motion  to  remand  may  be  remanded,  or  that  it  may  be  assigned 
to  a  particnlar  judge  for  trial,  according  to  the  organisation  and 
order  of  proceeding  in  the  court  where  it  is  pendingi  does  not  haye  the 
effect  to  estop  the  consenting  party  from  liti^ting  any  question  inyolyed 
in  such  case  in  another  proceeding. 

10.  Bight  to  Site  in  National  Coubtb.— Proceedings  in  a  suit  in  the 
United  States  drouit  court,  will  not  be  stayed,  until  a  suit  subsequentiy 
brought  and  pending  in  a  state  court  between  the  same  parties,  inyolying 
some  of  the  same  questions,  can  be,  finally,  determined,  for  the 
purpose  of  giying  effect  to  suoh  final  determination  by  way  of  estop- 
pel. To  do  so,  would  be^  in  effect^  to  arbitrarily,  deny  the  party  entitied 
to  sue  in  the  circuit  court,  a  remedy  in  that  court 

11.  Cask  in  Judombnt. — In  the  &11  of  1883  the  defendant  made  a  daim  to 
be  the  wife  of  the  plaintiff  by  yirtue  of  an  alleged  secret  declaration  of 
marriage,  purporting  to  have  been  signed  by  the  parties  on  August  25, 
1880,  and  a  subsequent  residence  in  a  hotel  belonging  to  the  plaintiff 
and  adjoining  another  in  which  he  liyed,  from  the  latter  part  of  Sep- 
tember of  the  same  year  to  the  early  part  of  December,  1881,  and  the 
receipt  during  this  time  of  fiye  hundred  dollars  a  month  from  the  plain- 
tiff, after  which,  being  expelled  from  her  hotel  by  him,  she  lived  about 
in  San  Francisco,  and  always  went  by  her  maiden  name  and  passed  for 
an  unmarried  woman ;  when  on  October  3,  1883,  the  plaintiff  brought 
this  suit  to  cancel  and  annul  said  alleged  declaration  as  being  false  and 
forged,  whereupon  the  defendant  eiJiibited  sundry  letters  purporting  to 
be  written  to  her  by  the  plaintiff  while  she  redded  at  his  hotel, 
and  addressed,  '*  My  Dear  Wife ;"  Held,  on  the  testimony  of  the  parties, 
the  experts,  and  the  face  of  the  alleged  declaration  and  letters,  that  the 
same  are  false  and  forged — the  former  having  been  written  by  the  de- 
fendant over  a  simulated  signature  of  the  plaintiff's,  and  the  latter  being 
a  tracing  made  by  her  of  a  letter  in  ink  written  by  the  plaintiff,  substi- 
toting  in  the  process  the  word  <*  Wife  "  in  the  address  for  *  *  Miss  Hill " 
or  "  Allie,"  and  such  substitution  dmply  in  the  address  of  others  written 
by  him  in  pencil ;  and  also  {hat  the  contemporaneous  conduct  of  the 
parties,  and  particularly  that  of  the  defendant,  was  altogether  incompat- 
ible with  the  daim  of  marriage,  or  the  existence  of  any  suoh  declaration 
or  letters,  and  therefore  the  same  are  false  and  forged. 

Before  Sawtbb,  Circuit  Judge,  and  Deady,  District  Judge. 

Mr.   W.  H.  L.  Barnes,   Mr.    William  M.  StewaH,  Mr.  H. 
L  KotmUky,  and  Mr.  Oliver  P.  Evans,  for  the  plaintiff. 

Mr.   Oeorge  W.  Tyler,  Mr.   W.  B.  Tyler,  and  Mr.  David 
8.   Terry,  for  the  defendant. 
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By  the  Court,  Deady,  J.  This  suit  was  commenced  on 
October  3,  1883,  to  have  a  certain  alleged  declaration  of 
marriage  between  the  plaintiff  and  defendant  declared  to  be 
false  and  fraudulent  and  delivered  up  to  be  canceled  and 
annulled,  and  to  eujoin  the  defendant  from  the  use  thereof. 

It  is  alleged  in  the  bill  that  the  plaintiff  is  a  citizen  of 
Nevada  and  the  defendant  a  citizen  of  California;  that  the 
plaintiff  has  never  been  the  husband  of  any  woman  but  one, 
who  died  in  1875,  leaving  three  children,  the  issue  of  said 
marriage;  and  that  he  is  possessed  of  a  large  fortune  and 
has  a  large  business  and  social  connection ;  that  the  defend- 
ant is  an  unmarried  woman  of  about  thirty  years  of  age, 
who  has  resided  in  the  city  of  San  Frencisco  for  someyears, 
and  within  two  months  past  has  publicly  claimed  and  pre- 
tended to  be  the  wife  of  the  plaintiff,  to  whom  she  alleges 
she  was  duly  married  on  August  25,  1880,  in  San  Francisco, 
by  means  of  a  joint  declaration  of  marriage,  made  in  con- 
formity to  section  75  of  the  civil  code  of  California ;  that 
said  claim  and  pretense  are  wholly  false  and  untrue  and  are 
made  by  the  defendant  for  the  purpose  of  obtaining  credit 
and  support  at  the  expense  of  the  plaintiff,  and  to  obtain 
money  from  him,  or  in  case  of  his  death,  from  his  heirs,  to 
quiet  the  same;  that  the  defendant  now  claims  to  have  said 
declaration  in  her  possession,  but  the  plaintiff  never  saw  or 
heard  of  it  until  within  a  month  past,  and  is  informed  that 
it  is  substantially  as  herein  set  forth;  and  that  the  same  is 
false  and  forged  and  null  and  void,  and  ought,  as  against  the 
plaintiff,  to  be  so  declared  and  delivered  up  to  be  canceled 
and  annulled. 

On  December  3,  1883,  the  defendant  demurred  to  the 
bill  for  want  of  equity,  and  on  March  3,  1884,  the  court 
(Sawyer  and  Sabin,  JJ.)  gave  judgment  overruling  the 
demurrer,  on  the  ground  that  the  instrument,  if  false  or 
forged,  might  be  hereafter  used  to  obtain  a  false  claim  to 
an  interest  in  the  plaintiff*s  property  at  a  distance  of  time 
when  the  proof  of  its  fraudulent  character  was  unattainable. 
(10  Sawy.  48.) 

On  April  24,  1884,  the  defendant  pleaded  in  abatement  of 
the  suit: 


Dist.  Cal.]  Sharon  v.  Hill.  293 

1885.]  Opinion  of  the  Court— Deady,  J. 

1.  Another  suit  pending  in  the  superior  court  of  the  state, 
between  the  same  parties,  commenced  on  November  1, 1883| 
by  the  defendant  for  a  divorce  from  a  marriage  with  the 
plaintiff  by  means  of  said  declaration  and  the  subsequent 
cohabitation  of  the  parties  thereto,  until  November,  1881, 
on  the  ground  of  adultery  and  desertion  by  the  plaintiff ; 
which  suit  was,  on  November  20, 1883,  removed  to  this  court, 
on  the  petition  of  the  plaintiff,  and  afterwards,  on  December 
31,  1883,  in  pursuance  of  the  stipulation  of  the  parties, 
was  remanded  to  said  state  court ;  and  that  said  suit  was 
then  on  trial  therein  on  the  question  of  whether  the  plaintiff 
and  defendant  are  husband  and  wife,  by  reason  of  said 
declaration  and  cohabitation ;  and  2.  The  court  has  no  juris- 
diction of  the  matters  set  forth  in  the  bill  herein,  because 
the  plaintiff  is  a  resident  and  citizen  of  California. 

To  this  the  plaintiff,  on  May  5,  1884^  replied  that  he  ought 
not  to  be  '  *  barred  "  from  the  relief  prayed  for  by  reason  of 
the  matters  set  forth  in  the  plea,  and  that  it  is  not  true  that 
he  is  a  citizen  of  California. 

On  October  16,  1884,  the  three  months  allowed  by  equity 
rule  69  for  taking  evidence  on  the  issue  made  on  the  plea 
having  expired,  the  cause  was  regularly  brought  on  for 
hearing  on  the  bill,  plea,  and  replication,  when  the  court 
(Sawyer,  J.)  gave  judgment  for  the  plaintiff,  overruling  the 
plea,  with  leave  to  the  defendant  to  answer  to  the  merits 
within  thirty  days. 

The  court,  after  calling  attention  to  the  fact  that  the  plea 
was  bad  for  duplicity,  said,  in  substance — admitting  the 
allegations  concerning  the  pendency  of  the  suit  in  the  state 
court,  it  did  not  appear  that  they  were  for  the  same  purpose 
or  relief ;  and  if  they  were,  the  plea  was  so  far  insufficient, 
because  the  two  suits  were  pending  in  courts  of  different 
jurisdictions;  and  there  being  no  proof  in  support  of  any 
allegation  in  the  plea  it  was  overruled.    (10  Sawy.  394.) 

On  December  30,  1884,  the  defendant  answered  the  bill, 
denying  that  she  is  an  unmarried  woman  ;  that  the  plaintiff 
is  a  citizen  of  Nevada,  and  averring  that  he  is  a  citizen  of 
California ;  that  plaintiff  never  was  the  husband  of  any  per- 
son but  his  deceased  wife,  and  that  he  was  unmarried  at  the 
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filing  of  the  bill ;  that  defendant's  claim  to  be  the  wife  of 
the  plaintiff  is  false  or  made  for  any  purpose  bat  to  obtain 
recognition  and  support  as  his  wife,  and  admitting  that  she 
had  made  such  claim  for  the  past  fifteen  months  ;  that  de- 
fendant was  never  the  wife  of  the  plaintiff  or  that  said 
declaration  is  null  and  void  or  false  and  forged;  and  avers 
that  the  parties  were  married  on  August  25,  1880,  and  that 
said  declaration  is  valid  and  genuine. 

The  answer  also  contains  what  is  styled  therein  '*  a  further 
and  separate  answer  and  defense/*  to  the  effect  that  *'  the 
plaintiff  ought  not  to  be  permitted  to  prosecute  this  suit/' 
because  on  August  25,  1880,  the  parties  by  agreement  be- 
came husband  and  wife,  and  ''  assumed  towards  each  other 
that  relation,"  but  said  marriage  not  being  solemnized,  as 
provided  in  section  70  of  the  civil  code  of  California,  the 
plaintiff  and  defendant  on  said  day  jointly  made  a  declaration 
of  marriage,  as  set  forth  in  the  bill,  and  thereafter,  until 
I^ovember,  1881,  cohabited  together  as  husband  and  wife» 
when  the  plaintiff  refused  to  recognize  said  marriage,  and 
deserted  the  defendant ;  that  on  November  1,  1883,  the  de- 
fendant, as  Sarah  Althea  Sharon,  commenced  an  action 
against  the  plaintiff,  in  the  superior  court  of  San  Francisco, 
for  divorce,  and  that  ''the  allegations  of  marriage  in  the 
complaint"  therein  '*were  principally  founded  upon  said 
declaration  of  marriage." 

The  answer  then  sets  forth  in  extenao  the  removal  of  such 
action  to  this  court  and  the  remanding  of  the  same,  in  pur- 
suance of  the  stipulation  as  aforesaid,  and  then  proceeds: 

That  by  the  stipulation  of  the  parties  such  action  was  as- 
signed to  department  two  of  said  superior  court  for  trial  be- 
fore a  judge  thereof,  without  a  jury,  and  the  same  was  so 
tried  between  March  10  and  September  17, 1884;  that  there- 
after, on  December  24,  1884,  said  judge  found  and  decided: 
1.  That  the  parties  to  such  action  were  and  had  been  since 
August  25,  1880,  husband  and  wife.  2.  That  said  declara- 
tion of  marriage  is  "  true  and  genuine,"  and  was  signed  by 
the  defendant  therein,  and  that  said  parties  had  cohabited 
together  as  husband  and  wife;  and  3.  That  the  defendaat 
had  deserted  the  plaintiff,  and  the  latter  was  entitled  to  a 
divorce  and  a  division  of  the  common  property. 
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Wherefore,  it  is  averred  that  the  question  of  the  ' '  genu- 
ineness" of  said  declaration,  which  is  now  sought  to  be  tried 
in  this  suit,  is  the  same  question  that  was  adjudged  and 
determined  in  said  superior  court,  and  has,  therefore,  be- 
come res  adjudicaia  as  between  "  the  parties  hereto. 

On  January  2,  1885,  the  general  replication  was  filed  to 
this  answer,  and  on  February  5  the  defendant  filed  a  supple- 
mental answer,  alleging  that  since  the  filing  of  the  former 
answer  said  superior  court  had  filed  its  findings  and  decree, 
wherein  it  is  adjudged  that  said  declaration  is  a  genuine 
contract  of  marriage  between  the  parties  hereto,  and  said 
parties  thereby  became  husband  and  wife.  Subsequently, 
the  defendant  in  Sharon  v.  Sharon  duly  took  an  appeal  from 
the  judgment  therein,  and  gave  notice  of  a  motion  for  a 
new  trial,  both  of  which  proceedings  are  still  pending  and 
undetermined. 

The  evidence  was  taken  orally  before  an  examiner  of  the 
court  during  the  period  between  February  5  and  August  11, 
1885,  and  covers  one  thousand  seven  hundred  and  thirty-one 
pages  of  legal  cap,  written  with  a  type-writer.  Besides  this, 
there  are  a  large  number  of  exhibits,  consisting  of  enlarged 
drawings  or  tracings  of  the  disputed  writings  and  particular 
parts  and  peculiarities  of  them,  and  of  the  admitted  writings 
of  the  parties,  together  with  a  large  number  of  bank  checks 
containing  the  plaintiff's  signature  and  photographic  copies 
of  the  declaration,  five  letters  alleged  to  have  been  written 
by  the  plaintiff  to  the  defendant,  and  known  as  the  "Dear 
Wife  "  letters,  a  letter  from  the  plaintiff  to  S.  F.  Thorn, 
dated  October  16,  1880,  four  letters  written  by  the  de- 
fendant to  the  plaintiff,  during  the  years  1881  and  1882, 
and  a  letter  to  the  plaintiff  written  in  1882,  and  signed 
"Miss  Brackett,"  besides  tracings  and  other  writings  of 
third  persons. 

The  plaintiff  having  testified  on  the  first  day  of  the  exam- 
ination that  the  declaration  was  false  and  forged,  an  effort 
was  then  made  by  the  plaintiff  to  have  the  defendant  pro- 
duce the  same  before  the  examiner  for  inspection  by  the 
expert  witnesses  of  the  plaintiff,  which  she  evaded  doing 
until  February  25,  when  she  was  compelled  to  do  so  by  the 
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order  of  the  oonrt;  and  on  March  16,  in  pursaance  of  a  like 
order,  she  produced  three  of  the  five  '^  Dear  Wife  "  letters, 
known  as  exhibits  11,  13  and  37,  which  declaration  and  let- 
ters were  examined  by  Dr.  Piper  for  the  plaintiff  and  draw- 
ings made  of  the  same  with  the  aid  of  a  microscope,  from 
time  to  time  thereafter,  in  the  presence  of  the  examiner, 
until  March  19,  when  the  defendant,  in  disregard  of  the 
order  of  the  court,  and  on  contumacious,  frivolous  and  con- 
tradictory pretexts,  refused  to  allow  a  particle  of  ink  to  be 
taken  from  either  of  them  for  examination  by  the  expert 
under  the  microscope  so  as  to  ascertain  the  character  and 
kind  of  the  same;  and  particularly  that  used  in  writing  the 
declaration  which  the  defendant  alleges  was  written  in  the 
plaintiff's  o£Sce,  or  to  produce  said  declaration  or  any  of 
said  five  letters  on  the  hearing  in  court  for  examination  by 
the  judges,  except  the  ones  known  as  exhibits  16  and  37, 
which  were  submitted  to  the  court  near  the  close  of  the 
hearing  for  the  purpose  of  determining  a  comparatively 
immaterial  question  relative  to  the  testimony  of  one  of  the 
expert  witnesses  of  the  plaintiff.  Nor  did  she  produce  any 
of  such  writings  before  the  examiner  after  March  19, — 
although  their  production  was  thereafter  repeatedly  and 
specially  demanded  by  the  plaintiff  for  the  inspection  of 
others  of  his  expert  witnesses,  and  particularly  to  enable 
counsel  effectually  to  cross-examine  the  witnesses  of  the 
defendant  who  swore  to  their  genuineness  from  a  private 
inspection  of  them,  made  out  of  court  while  they  were  in 
her  exclusive  possession  a^d  control.  (See  10  Sawy.  635, 
666). 

In  considering  the  question  of  the  genuineness  of  these 
writings,  weight  must  be  given  to  the  fact  of  the  defendant's 
refusal  to  submit  them  to  the  tests  and  criticism  which  the 
law  properly  allows,  as  a  means  of  ascertaining  the  truth 
thereabout.  (2  Whart.  Ev.,  sec.  1266,  1267).  The  de- 
fendant  alleges  in  her  answer  that  this  declaration  is  genu- 
ine, and  in  her  testimony  she  swears  that  the  letters  are  of 
the  same  character,  while  on  the  hearing  of  the  cause  she 
refuses  to  submit  them  to  the  criticism  of  counsel  and  the 
inspection  of  the  court.    This  singular  conduct  can  only  be 
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interpreted  as  an  admission  that  sach  inspection  would  tend 
to  prove  their  falsity. 

Notwithstanding  the  plea  in  abatement  was  oyerraled,  the 
defendant  in  her  answer  formally  denies  that  the  plaintiff  is 
a  citizen  of  Nevada^  and  repeats  the  allegation  that  he  is  a 
citizen  of  California;  and  on  the  examination  took  testi- 
mony in  support  thereof,  including  the  cross-examination  of 
the  plaintiff. 

And  on  the  hearing,  counsel  insisted  on  again  raising  the 
question  and  having  it  determined  de  novo^  on  the  pleadings 
and  testimony  now  before  the  court.  But  the  court  de- 
clined to  reconsider  the  question  or  to  hear  argument  on  the 
Bubjeoty  for  the  following  reasons:  1.  In  the  due  and  orderly 
course  of  proceeding  in  the  case,  the  question  was  made  and 
disposed  of  on  the  plea  to  the  jurisdiction;  2.  No  attempt 
was  made  to  obtain  a  rehearing  on  the  plea  or  to  take  evi- 
dence in  support  of  it,  but  the  action  of  the  court  in  over- 
ruling it  was  acquiesced  in,  and  the  case  proceeded  with  on 
the  theory  that»  for  the  purpose  of  this  suit,  at  least  in  this 
court,  the  question  of  the  citizenship  of  the  plaintiff  was 
settled;  and  3.  Because,  in  my  judgment,  the  ruling  and 
action  of  the  circuit  judge  in  the  premises  was  in  all  respects 
legal  and  right. 

But  on  the  argument,  counsel  also  called  attention  to  the 
evidence  taken  by  the  defendant  on  this  point  and  insisted 
ihat  the  same  was  contradictory  of  the  plaintiff's  testimony, 
and  so  far  affected  his  credibility  unfavorably. 

A  witness  may  be  discredited  ^y  showing  that  on  a  former 
occasion  he  made  a  statement  inconsistent  with  his  testi- 
mony in  the  case  on  trial,  provided  such  statement  is  mate- 
rial.    (1  Whart.  Ev.  sec.  557). 

But  the  contradiction  by  one  witness  of  the  statement  of 
another  does  not  necessarily  impeach  or  affect  the  credibil- 
ity of  either.  The  contradiction  may  arise  from  mistake, 
ignorance,  want  of  memory,  difference  of  opinion,  or  other 
pause  consistent  with  the  integrity  of  both  witnesses. 

So  in  this  case,  admitting  that  there  are  conflicting  or 
contradictory  statements  in  the  evidence  on  the  subject  of 
the  plaintiff's  citizenship,  it  does  not  follow  that  his  testi- 
mony is  untrue  or  that  he  is  at  all  discredited  thereby. 
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Of  coarse,  if  the  court  finds  that  any  witness  has  willfully 
or  even  recklessly  sworn  to  an  untruth,  it  will  apply  the 
maxim,  Falaua  in  uno,  falsus  in  omnibus,  and  treat  him 
accordingly.  But  the  mere  fact  that  the  witness  is  contra- 
dicted does  not  impeach  or  discredit  him,  and  the  effect  may 
be  to  discredit  the  contradicting  witness. 

But  there  is  nothing  in  the  evidence  taken  by  the  defend- 
ant that  contradicts  or  impugns  the  statement  of  the  plain- 
tiff that  he  is  and  has  been  a  citizen  of  the  state  of  Nevada 
since  1864. 

"  Citizen  ship  "  and  ''residence,*'  as  has  often  been  de- 
clared by  the  courts,  are  not  convertible  terms.  (Parker  v. 
Overman,  18  How.  141;  Bobertson  v.  Cease,  97  TJ.  S.  648; 
Grace  Y.  American  Central  Ins.  Co,,  109  id.  283;  Prentiss  r. 
Barton,  1  Brock.  389). 

Citizenship  is  a  stains  or  condition,  and  is  the  result  of 
both  act  and  intent.  An  adult  person  cannot  become  a 
citizen  of  a  state  by  simply  intending  to,  nor  does  any  one 
become  such  citizen  by  mere  residence.  The  residence 
and  the  intent  must  co-exist  and  correspond;  and  though, 
under  ordinary  circumstances,  the  former  may  be  sufficient 
evidence  of  the  latter,  it  is  not  conclusive,  and  the  contrary 
may  always  be  shown.  And  when  the  question  of  citizen- 
ship turns  on  the  intention  with  which  a  person  has  resided 
in  a  particular  state,  his  own  testimony,  under  ordinary 
circumstances,  is  entitled  to  great  weight  on  the  point. 

In  this  case,  the  plaintiff,  admitting  his  residence  in  San 
Francisco  for  the  greater  portion  of  the  time  for  some  years 
before  the  commencement  of  this  suit,  swears  that  he  never 
intended  to  become  a  citizen  of  California  or  cease  to  be  a 
citizen  of  Nevada. 

It  is  admitted,  that  in  1864  he  removed  from  California  to 
Nevada  and  became  a  citizen  thereof,  and  that  in  1873  his 
family,  after  a  short  sojourn  in  Europe,  took  up  their  resi- 
dence in  San  Francisco;  that  in  1875  he  was  elected  United 
States  senator  from  Nevada,  and  his  wife  died,  since  when 
he  has  lived  at  the  Palace,  in  this  city,  a  greater  portion  of 
the  time;  and  that  he  has  large  business  interests  and  prop- 
erty in  both  California  and  Nevada.     But  it  also  appears 
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that  in  1880  he  was  seeking  a  re-election  to  the  senate  from 
the  state  of  Nevada;  and  that  he  has  never  registered ,  voted,, 
sought  or  held  any  office  or  claimed  or  exercised  any  polit- 
ical right  or  privilege  in  this  state  since  his  removal  to 
Nevada,  in  1864.  In  all  these  respects  his  conduct  squares 
with  and  strongly  corroborates  his  testimony  as  to  the  in- 
tention with  which  he  has  resided  in  this  state. 

Nor  do  the  statements  made  by  him  as  a  witness  in  Boland 
v.  Sharon  show  anything  to  the  contrary  of  this.  That  was 
a  suit  in  a  justice's  court  in  this  city,  commenced  on  June 
22,  1877,  on  an  open  account  for  brokerage,  alleged  to  have 
been  earned  by  the  assignor  of  Boland,  on  September  9,. 
1873.  To  avoid  the  defense  of  the  lapse  of  time,  there  was 
an  allegation  in  the  complaint  that  Sharon  was  absent  from- 
the  state  for  more  than  two  years  between  these  dates.  On 
the  trial,  Sharon  testified  in  effect  that  he  was  not  absent 
from  the  State  for  that  time  during  that  period,  and  judg- 
ment was  given  in  his  favor.  And  if  Sharon  had  been  a 
citizen  of  New  York,  or  an  English  subject,  commorant  in 
San  Francisco  for  the  same  period,  he  might  truthfully  have 
made  the  same  statement.  His  citizenship  was  not  involved 
in  the  question,  and  the  only  matter  in  dispute  was  the  sim- 
ple fact  whether  he  was  personally  present  in  the  state  any 
two  years  between  September  9,  1873,  and  June  22, 1877,  so 
that  he  could  have  been  personally  served  with  process 
therein. 

The  evidence  only  proves  that  the  plaintiff  was  generally 
an  inhabitant  of  this  city  for  aP  few  years  before  the  com- 
mencement of  this  suit.  But  when  we  consider  that  the 
plaintiff  swears  positively  that  he  never  intended  to  become 
a  citizen  of  this  state,  and  that  no  act  of  his  while  here  i& 
inconsistent  with  such  purpose;  and  when  we  consider  fur- 
ther that  Nevada  is,  and  has  been,  a  favorite  mining  ground 
for  California  capitalists  and  operators,  and  that  San  Fran- 
cisco is  the  business  and  social  center  of  the  one  state  aa 
much  as  the  other,  the  mere  fact  of  the  plaintiff's  bodily 
presence  here,  for  one  or  ten  years,  under  the  circumstances^ 
is  of  very  little  moment  in  determining  his  citizenship. 
Many  citizens  of  Connecticut  and  New  Jersey  doubtless  do 
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basineBS  in  New  York,  the  great  oommeroial  and  social  center 
-of  that  region,  and  practically  reside  there,  bat  without 
becoming  citizens  of  the  state,  for  the  reason  that  they  are . 
not  there  with  any  snch  purpose  or  intention. 

Nor,  in  my  judgment,  is  this  well-established  rule  mate- 
rially modified  by  section  1  of  the  fourteenth  amendment, 
the  first  clause  of  which  declares  :  ''All  persons  born  or 
naturalized  in  the  United  States,  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  United  States  and  of  the 
49tate  wherein  they  reside.** 

Prior  to  the  adoption  of  this  amendment^  strictly  speaking, 
there  were  no  citizens  of  the  United  States,  but  only  of  some 
one  of  them.  Congress  had  the  power ''to  establish  an 
uniform  rule  of  naturalization,"  but  not  the  power  to  make  a 
naturalized  alien  a  citizen  of  any  state.  But  the  states  gen- 
erally provided  that  such  persons  mighty  on  sufficient  resi- 
dence therein,  become  citizens  thereof,  and  then  the  courts 
held,  ab  convenienti  rather  than  otherwise,  that  they  became 
ipso  facto  citizens  of  the  United  States.  (Story  on  Cent.,  sec. 
1693  ;  Preniisa  v.  Barton,  1  Brock.  391.) 

But  the  amendment  declares  the  law  positively  on  the 
subject,  and  reverses  this  order  of  procedure,  by  making 
citizenship  of  a  state  consequent  qp  citizenship  of  the  United 
States.  For,  having  declared  what  persons  are  citizens  of 
the  United  States,  it  does  not  stop  there,  and  leave  it  in  the 
power  of  a  state  to  exclude  any  such  person  who  may  reside 
therein  from  its  citizenship,  but  adds,  "  and  such  persons 
shall  also  be  citizens  of  the  state  wherein  they  reside." 

But  certainly  it  was  not  the  intention  of  the  amendment 
to  make  any  citizen  of  the  United  States  a  citizen  of  any 
particular  state  against  his  will,  in  which  the  exigencies  of 
his  business,  his  social  relations  or  obligations,  .or  other 
cause,  might  require  his  presence  for  a  greater  or  less  length 
of  time,  without  any  intention  on  his  part  to  become  such 
•citizen. 

The  better  opinion  seems  to  be  that  a  citizen  of  the  United 
States  is,  under  the  amendment,  prima  facie  a  citizen  of  the 
State  wherein  he  resides,  and  cannot  arbitrarily  be  excluded 
^herefrom  by  such  state,  but  that  he  does  not  become  a  citi- 
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zen  of  the  state  against  his  will,  and  oontrary  to  his  purpose 
and  intention  to  retain  an  already  acquired  citizenship  else- 
where. The  amendment  is  a  restraint  on  the  power  of  the 
state,  but  not  on  the  right  of  the  person  to  choose  and  main- 
tain his  citizenship  or  domicile,  but  it  protects  him  in  the- 
exercise  of  that  right  by  making  him  a  citizen  of  that  state 
in  which  he  may  choose  to  reside  with  such  intention. 

In  Bobertaon  v.  Cease,  97  U.  S.  648,  the  court  held  that» 
for  the  purpose  of  giving  jurisdiction  to  the  circuit  court,  an 
allegation  that  a  party  is  a  resident  of  a  particular  state  is. 
not  equivalent  to  an  allegation  that  he  is  a  citizen  thereof, 
for  the  reason,  as  suggested  by  Mr.  Justice  Harlan,  that, 
even  under  the  amendment,  mere  residence  in  a  state  does 
not  necessarily  or  conclusively  prove  one  to  be  a  citizen 
thereof.  And  if  an  allegation  of  residence  in  a  state  is  not 
necessarily,  even  under  the  amendment,  the  equivalent  of 
an  allegation  of  citizenship,  then  the  mere  fact  of  residence 
in  a  state  is  not  necessarily  the  equivalent  of  citizenship. 

One  other  question  remains  to  be  disposed  of  before 
passing  to  the  consideration  of  the  genuineness  of  the  alleged 
declaration  of  marriage,  and  that  is  the  effect  of  the  finding 
and  adjudication  of  the  superior  court  in  Sharon  v.  Sharon. 

At  the  first  blush,  I  was  of  the  impression  that  this  suit 
having  been  first  commenced,  neither  the  right  to  maintain 
it,  nor  the  determination  of  any  question  involved  therein, 
could  be  affected  by  any  finding  or  judgment  in  the  C£ise  of 
Sharon  v.  Sharon.  But  on  further  refiection  and  examina- 
tion of  the  authorities  I  am  satisfied  that  the  law  is  other- 
wise as  to  the  effect  of  the  finding  or  judgment.  It  matters 
not  in  which  suit  the  subject  of  the  controversy  or  any  ques- 
tion involved  therein  is  first  determined,  the  result  may  be 
set  up  as  a  bar  or  estoppel,  as  the  case  maj;  be,  against  the 
further  litigation  of  the  same  matter  in  the  other.  The 
maxim  Interest  reipublicce  ut  sit  finis  lUium,  equally  applies. 
(See  Bellinger  v.  Graigue,  31  N.  T.  354;  Oates  v.  Preston,  41 
Id.  113;  Casebier  v.  Moury,  55  Pa.  St.  419;  Bigelow  on 
Estop.  590.) 

'  A  judgment  on  the  merits  in  an  action  on  a  claim  or  de- 
mand is  a  bar  to  another  action  thereon  between  the  same- 
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parties  or  their  priyies,  and  conolades  them  as  to  all  matters 
which  appear  on  the  faoe  of  the  jadgment  to  have  been 
determined,  or  which  were  actually  and  necessarily  in- 
cluded therein,  or  necessary  thereto.  (Oode  Civ.  Proc., 
sec.  1911.)  But  where  Uie  actions  are  not  on  the 
same  claim  or  demand,  a  judgment  in  the  one  is  only  an 
estoppel  in  the  other  as  to  a  matter  invoiyed  therein  and 
actually  found  and  determined  thereby.  (Ovirafn  v.  Moretvoodt 
3  East,  316;  Gromwdl  v.  CourUy  of  Sac.  94  U.  S.  361;  Davis 
V.  Broum,  Id.  427;  Bussd  v.  Place,  Id.  608;  BdoU  v.  Mor- 
gan, 7  Wall.  622.) 

This  suit  and  the  action  of  Sharon  y.  Sharon  are  not 
brought  on  the  same  claim  or  demand.  The  subject-matter 
and  the  relief  sought  are  not  identical. 

This  suit  is  brought  to  cancel  and  annul  an  alleged  false 
and  forged  writing,  and  enjoin  the  use  of  it  by  the  defendant 
to  the  prejudice  and  injury  of  the  plaintiff,  while  the  other 
is  brought  to  establish  the  yalidity  of  said  writing  as  a 
declaration  of  marriage,  as  well  as  the  marriage  itself,  and 
-also  to  procure  a  dissolution  thereof,  and  for  a  diyision  of 
the  common  property,  and  for  .alimony. 

But  the  yalidity  and  genuineness  of  this  declaration  of 
marriage  were  directly  inyolyed  in  the  action  of  Sharon  y. 
Sharon,  and  determined  in  fayor  of  the  same  by  the  finding 
and  judgment  therein.  The  plaintiff  is  therefore  estopped 
to  show  the  contrary  in  this  suit  unless  the  effect  of  that 
judgment,  as  an  estoppel  in  this  case,  has  been  obyiated  by 
the  appeal  therefrom  to  the  supreme  court,  and  the  pending 
motion  for  a  new  trial. 

There  is  some  ooiif  nsion  and  contradiction  in  the  language 
and  ruling  of  the  authorities  on  this  point.  But  this  arises 
largely  from  the  fact  that  the  difference  in  the  original  mode 
and  effect  of  reyiewing  a  judgment  in  an  action  at  law  and 
the  decree  of  a  court  proceeding  according  to  the  ciyil  law, 
as  a  court  of  chancery  or  admiralty,  is  often,  latterly,  oyer- 
looked. 

A  judgment  in  an  action  at  law  could  only  be  reyersed 
and  annulled  for  error  appearing  on  its  face.  For  this  pur- 
pose a  writ  of  error  issued  out  of  the  court  aboye,  to  bring 
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up  the  record  for  examination.  This  was  considered  a  new 
action  to  annul  and  set  aside  the  judgment  of  the  court 
below  ;  and  if  the  writ  was  seasonably  sued  out  and  bail  put 
into  the  action,  it  was  a  swpenedeaSy  so  far  as  to  preyent  an 
execution  from  issuing  on  the  judgment,  pending  the  writ  of 
error,  but  left  it  otherwise  in  full  force  between  the  parties, 
either  as  a  ground  of  action,  a  bar,  or  an  estoppel.  (2  Bac. 
Abr.  87;  3  Black,  406;  BaUtvay  Co.  t.  IwanMy,  100  U.  S.  81.) 
But  in  the  equity  and  admiralty  courts  the  remedy  for  an 
erroneous  decree  is  an  appeal,  which  removes  the  whole  case 
into  the  court  above,  for  trial  ds  novo.  There  is  no  decree 
left  in  the  lower  court,  and  pending  the  hearing  on  appeal 
there  is  no  decree  in  the  case,  and  there  can  be  no  estoppel 
by  reason  thereof. 

The  tendency  during  the  past  half  century  has  been  to 
assimilate  proceedings  in  equity  and  law  cases,  and  in  the 
states  where  the  modern  code  prevails,  the  proceeding  by 
which  a  judgment  is  reviewed  in  the  appellate  court  is  gen- 
erally known  as  an  appeal,  although  in  effect  it  is  more  like 
a  writ  of  error  than  an  appeal. 

In  this  condition  of  things,  the  courts  of  some  of  the  states 
have  held  that  the  effect  of  an  appeal  in  any  case  is  to  sus- 
pend the  judgment  appealed  from  for  all  purposes;  and  that 
pending  the  appeal,  or  during  the  time  in  which  one  may  be 
taken,  the  judgment  is  neither  a  bar  nor  an  estoppel.  In 
others,  the  courts  have  regarded  the  appeal,  in  cases  where 
the  power  of  the  appellate  court  is  confined  to  the  affirmation, 
modification,  or  reversal  of  the  judgment,  according  to  the 
facts  found  or  the  things  done,  as  appears  from  the  record, 
as  a  mere  proceeding  for  the  correction  of  errors,  and  have 
therefore  held  that  the  judgment  of  the  court  below  is  in  the 
meantime  in  full  force  as  a  bar  or  estoppel. 

Such  was  the  ruling  in  the  Bank  of  North  America  v. 
Wheeler,  28  Conn.  433,  in  which  the  court  said:  ''If  the 
appeal  is  in  the  nature  of  a  writ  of  error,  and  only  carries  up 
the  case  to  the  court  of  appeals  as  an  appellate  court  for 
the  correction  of  errors  which  may  have  intervened  in  the 
trial  of  the  case  in  the  court  below,  and  for  its  adjudica- 
tion upon   the  question  whether  the  judgment  appealed 
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from  shoald  be  affirmed,  reversed,  or  modified,  and  that 
ooort  has  no  other  powers  or  duties  than  to  affirm,  reverse, 
or  modify  that  judgment,  or  remit  the  case  to  the  inferior 
tribunal,  that  it  may  conform  its  judgment  to  that  of  the  ap- 
pellate tribunal,  then  such  appeal ....  does  not  vacate  or  sus- 
pend the  judgment  appealed  from;  and  the  removal  of  the 
case  to  the  appellate  court  would  no  more  bar  an  action 
on  the  judgment  than  the  pendency  of  a.  writ  of  error  at 
common  law,  when  that  was  the  proper  mode  of  correcting 
errors  which  may  have  occurred  in  the  inferior  tribunal. 
That  such  an  action  would  not  be  bound  by  the  pendency 
of  such  a  proceeding  is  well  settled.  The  judgment  below 
is  only  voidable."  This  case  is  cited  and  followed  in 
Rogers  v.  Hatch,  8  Nev.  35,  and  Cain  v.  WUliama,  16  Id.  426. 

But  the  law  of  Oalifomia  on  this  subject  is  the  law  hj 
which  this  court  must  be  governed.  By  the  act  of  1790, 
1  Stat.  122;  B.  S.,  sec.  905,  congress  provided  that  ''the 
records  and  judicial  proceedings  "  of  the  state  courts  "  shall 
have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by  law  or  usage  in 
the  courts  of  the  state  from  which  they  are  taken.'' 

The  judgment  in  Sharon  v.  Sharon  can  have  no  other 
effect  in  this  court,  as  an  estoppel,  than  it  would  have  in 
a  court  of  the  state  under  like  circumstances.  (MUla  v. 
Du7'yee,  7  Oranch.  481;  Hampton  v.  MacGonnd,  3  Wheat. 
234;  Thompson  v.  Whitman,  18  Wall.  457;  Bigelow  on  Es- 
toppel, 29,  note  1.) 

By  section  946  of  the  code  of  civil  procedure,  it  is  pro- 
vided that  an  appeal  ''stays  all  further  proceedings  in  the 
court  below  on  the  judgment  .  .  .  appealed  from.  This^ 
in  effect,  makes  the  appeal  like  a  writ  of  error,  a  supersedeas, 
and  prevents  the  enforcement  of  the  judgment  by  execution 
pending  the  appeal,  but  nothing  more.  But  section  1049  of 
the  code  goes  further  and  provides:  "An  action  is  deemed 
to  be  pending  from  the  time  of  its  commencement  until  its 
final  determination  upon  appeal,  or  until  after  the  time  for 
an  appeal  has  passed,  unless  the  judgment  is  sooner  satis- 
fied." 

The  effect  of  this  provision  appears  to  be  that  the  judg- 
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ment  in  the  Court  below  is  only  a  step  in  the  proceeding  to 
a  final  judgment  in  the  appellate  courfc  in  case  of  an  appeal, 
and  otherwise  to  hold  it  in  suspense  as  a  ground  of  action 
or  defense  in  another  suit  until  the  time  for  taking  an  ap- 
peal has  passed. 

But  these  provisions  of  the  code  are  merely  the  codifi- 
cation of  the  law  as  declared  by  the  supreme  court  of  the 
state  under  the  old  practice  act,  according  to  which  an  ap- 
peal from  a  judgment  not  only  stays  its  execution,  but  sus- 
pends its  operation  for  all  purposes:  See  Knowles  v.  Inches, 
22  Cal.  215;  Woodbury  v.  Bowman,  13  Id.  634;  McOarrahan 
V.  Maxwell,  28  Id.  91;  Freeman  on  Judgments,  sec.  328; 
and  in  Murray  v.  Oreen^  64  Cal.  369,  this  rule  has  been  fol- 
lowed since  the  enactment  of  the  code. 

In  the  leading  case  of  Woodbury  v.  Boioman,  which  is 
cited  and  followed  in  the  latest  one  (Murray  v.  Green),  the 
opinion  of  the  court  was  delivered  by  the  senior  counsel  for 
the  defendant.  In  speaking  of  the  rejection  of  a  judgment 
roll  in  a  case  then  pending  on  appeal,  when  offered  in  evi- 
dence in  the  case  under  consideration,  he  says:  ''We  think 
it  was  properly  rejected;  the  appeal  having  suspended  the 
operation  of  the  judgment  for  all  purposes,  it  was  not  evi- 
dence in  the  question  at  issue,  even  between  the  parties  to 
it." 

It  follows  that  the  plaintiff  is  not  estopped  by  the  finding 
and  judgment  of  the  superior  court,  in  Sharon  v.  Sharon, 
to  allege  and  prove  in  this  case  that  the  declaration  of  mar- 
riage is  false  and  forged. 

The  junior  counsel  for  the  defendant  made  the  point  on 
the  argument  that  the  plaintiff  was  in  some  way  estopped  to 
try  this  question  in  this  case  or  in  this  court,  because,  for- 
sooth, he  had  consented  that  the  case  of  Sharon  v.  Sharon 
might  be  remanded  to  the  superior  court,  and  also  that  it 
might  be  assigned  to  a  particular  department  thereof,  and 
tried  by  a  particular  judge  therein,  without  jury. 

But  how  such  a  simple  matter  could  have  such  a  serious 
effect  is  not  apparent,  and  counsel  does  not  make  it  so. 
And  certainly  a  mere  consent  to  a  matter  of  procedure  in  a 
case  cannot  have  the  effect  to  bind  the  party  thereto  never 
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to  litigate  any  question  involved  therein  in  any  other  case 
or  court.  As  a  matter  of  public  policy,  founded  on  a  sense 
of  justice  and  convenience,  a  party  is  bound  by  the  result 
of  litigation  to  which  he  is  a  party,  and  not  because  any  of 
the  intermediate  steps  in  the  proceeding,  as  the  number  of 
the  jury  or  the  judge  before  whom  it  was  tried,  were  taken 
with  his  consent.  And,  indeed,  a  judgment  by  consent  is 
no  more  binding  on  the  defendant  than  one  regularly  ob- 
tained against  his  will.  Consent  to  the  entry  of  a  judg- 
ment, or  any  step  leading  thereto,  gives  no  peculiar  or  ad- 
ditional force  or  effect  to  the  result.  It  is  still  a  judgment, 
and  nothing  more. 

This  disposes  of  all  the  collateral  and  preliminary  ques- 
tions made  on  the  argument  by  counsel  for  the  defendant, 
except  an  objection  to  sundry  portions  of  the  plaintiff's 
evidence  for  irrelevancy,  which  needs  no  special  notice. 

Is  the  alleged  declaration  of  marriage  a  genuine  instru- 
ment, or  a  false  and  forged  one  ?  is  the  principal  question 
in  this  case,  and  I  proceed  to  dispose  of  it  as  briefly  as 
possible.  Closely  related  to  this,  however,  is  the  question 
of  the  genuineness  of  the  five  "Dear  Wife**  letters. 
Originally,  they  all  came  from  the  possession  of  the  defend- 
ant, ajid  if  either  the  declaration  or  the  letters  appear 
genuine  it  is  a  convincing  circumstance  in  favor  of  the 
other,  and  vice  versa. 

The  evidence  on  this  point  includes  the  testimony  of 
experts  in  handwriting,  persons  more  or  less  familiar  with 
the  plaintiff's  writing,  witnesses  to  the  existence  of  the 
declaration  and  letters,  as  far  back  as  the  fall  of  1881,  the 
acts  and  declarations  of  the  parties  during  the  alleged 
existence  of  these  documents,  and  their  testimony  given  in 
this  case. 

Many  of  the  witnesses  testified  in  the  case  of  Sharon  v. 
Sharon,  and  some  of  them  were  cross-examined  at  great 
length  concerning  the  testimony  they  gave  there.  Some  of 
the  collateral  matters  that  were  prominent  topics  in  that 
case  were  omitted  in  this.  For  instance,  the  graveyard 
charm,  the  visits  to  fortune-tellers  to  get  devices  to  influ- 
ence the  affections  of  the  plaintiff  to  the  defendant,  and 
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practices  resorted  to  by  her  to  that  end.  Nor  was  there 
any  evidence  in  the  case  tending  to  show  that  the  plaintiff 
ever  introduced  the  defendant  to  any  member  of  his  family, 
or  that  she  was  present  at  the  reception  given  at  Belmont 
by  the  plaintiff  to  his  daughter  Flora,  on  the  occasion  of 
her  marriage  with  Sir  Thomas  Hesketh;  nor  did  the  plaintiff 
testify  as  to  the  nature  of  his  relation  with  the  defendant, 
further  than  to  deny  the  genuineness  of  the  declaration,  or 
that  she  was  ever  his  wife,  or  ever  recognized  as  such  in 
any  way  or  at  any  time. 

I  have  carefully  considered  all  the  evidence,  but  it  is  un- 
necessary, if  not  impossible,  to  speak  of  it  in  detail. 

And  first,  the  undisputed  and  undoubted  facts  of  the  case 
are  briefly  these: 

The  plaintiff  is,  and  has  been  for  years,  a  prominent  and 
well  known  person  on  this  coast.  He  was  bom  in  1821, 
and  came  to  California  in  1849,  and  has  been  in  business  in 
this  state  and  Nevada  ever  since,  where  he  has  acquired  a 
fortune  that  he  modestly  estimates  at  five  millions  of 
dollars.  Early  in  the  fifties  he  married  Miss  Mary  Ann 
Malloy  in  this  city.  She  died  in  1875,  leaving  a  son  and 
two  daughters,  one  of  whom  has  since  died,  leaving  three 
children;  and  the  other  is  married  in  England,  and  the 
mother  of  two  children.  The  son  is  living,  and  twenty-nine 
years  of  age.  Since  the  death  of  his  wife  the  plaintiff  has 
lived  ostensibly  as  a  widower,  in  rooms  at  the  Palace,  of 
which  he  is  the  proprietor. 

He  is  considered  a  shrewd,  active,  intelligent,  and 
courageous  man  of  the  world,  with  a  liking  for  public 
a£Eair8,  and  between  1875  and  1881  was  United  States 
senator  from  Nevada.  In  his  composition  there  appears  to 
be  a  vein  of  sentiment  and  love  of  pleasure  that  has  led 
him  into  illicit  relations  with  the  sex,  and  given  him  the 
reputation  of  a  libertine. 

The  defendant  appears  to  be  an  attractive  woman  of 
about  thirty-two  years  of  age,  but  she  is  not  certain  as  to 
the  year  of  her  birth.  She  was  born  in  Missouri,  and  lost 
her  parents,  as  I  infer,  when  she  was  quite  young.  She 
went  to  school  at  a  convent  for  some  time,  but  she  cannot 
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state  how  long.  She  oame  to  this  state  in  1871,  where  she 
has  relatives,  with  her  brother,  and  lived  with  them  for 
eighteen  months  or  two  years.  From  1873  to  1875  she 
lived  at  the  Grand  hotel  with  her  brother,  after  which  she 
lived  some  time  with  a  relative.  Then  she  kept  house  for  a 
time  with  her  brother,  when  she  returned  to  the  Grand, 
where  sbe  remained  until  the  opening  of  the  Baldwin  in 
1877,  when  she  removed  thither.  la  the  spring  of  1880  she 
went  to  live  at  the  Galindo  hotel,  in  Oakland,  and  returned 
to  the  Baldwin  after  the  burning  of  the  Galindo,  early  in 
September  of  the  same  year;  but  removed  to  the  Grand 
about  the  last  of  the  same  month,  where  she  remained  until 
December  6,  1881,  when  she  was  expelled  therefrom  by 
order  of  the  plaintiff. 

The  Grand  has  been  owned  by  the  plaintiff  since  prior  to 
1880,  and  is  connected  with  the  Palace  by  a  bridge  across 
the  street  which  separates  them. 

Not  much  light  is  thrown  by  the  evidence  upon  the  de- 
fendant's occupation  or  associations  during  these  ten  years. 
She  appears  to  have  received  some  thousands  of  dollars 
from  her  guardian  in  Missouri,  which  I  infer  came  from  her 
mother's  estate.  Between  1878  and  1880  she  was  engaged 
in  stock  speculations.  In  1878-79  her  account  at  the  Bank 
of  California  showed  cash  deposits  to  her  credit  of  over  six- 
teen thousand  dollars,  of  which  sum  only  eleven  dollars  was 
left  to  her  credit  in  February,  1880,  and  she  owed  a  bill  at 
the  Baldwin  of  three  hundred  and  thirty-nine  dollars.  . 

During  the  latter  part  of  this  ten  years  she  had  a  serious 
love  affair  with  a  prominent  lawyer  of  San  Francisco,  which 
culminated  on  May  10,  1830,  in  an  attempt  to  commit  sui- 
cide in  his  office  by  taking  poison,  from  the  fatal  effect  of 
which  she  was  only  sa7ed  by  the  prompt  use  of  the  stomach- 
pump. 

Some  time  in  1880,  and  after  May  10,  she  made  the  ac- 
quaintance of  the  plaintiff  in  some  casual  way,  on  the  street 
or  in  the  Bank  of  California,  as  a  large  stock  dealer,  which 
resulted  in  his  calling  on  her  at  the  Baldwin  and  she  calling 
at  his  office  over  the  bank,  though  it  is  not  at  all  certain, 
even  from  the  testimony  of  the  defendant,  which  called 
first. 
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On  September  25,  1880,  the  plaintiff  sent  her  a  note  from 
the  Palace  to  the  Baldwin  asking  for  a  meeting  with  her 
elsewhere  than  at  the  latter  place.  So  far  as  appears,  this 
is  the  first  written  communication  that  ever  passed  between 
the  parties,  and  she  swears  that  the  plaintiff  sent  her  two 
other  notes  of  like  import  on  the  same  day.  The  following 
is  a  copy  of  the  only  one  produced : 

[Exhibit  21.] 

"San  Francisco,  Sept.  25,  1880. 
*'Mi/  Dear  Miss  HUl — Can  you  meet  me  this  evening,  say 
about  five  o'clock,  in  the  parlors  of  the  Grand  Hotel? 
Something  I  want  to  tell  you  of  interest  to  yourself.  Will 
not  do  to  meet  you  at  the  Baldwin;  so,  if  you  cannot  see  me 
at  the  Grand,  name  place  and  hour.     Very  truly, 

Wm.  Shabon." 

A  fac-simile  of  this  letter  is  given  in  the  appendix. 

On  September  29th  the  defendant,  at  the  request  of  the 
plaintiff,  went  to  the  Grand  to  live,  where  she  was  known 
as  Miss  Hill,  the  plaintiff  paying  her  a  stipend  of  about  five 
hundred  dollars  a  month,  and  allowing  her  to  visit  his 
rooms  in  the  Palace  privately,  and  occasionally  inviting  her 
there  to  take  a  meal  with  him. 

On  December  5,  1880,  the  defendant  wrote,  and  the 
plaintiff  signed  and  delivered  to  her  an  agreement,  of  which 
the  following  is  a  copy:  "One  hundred  shares  of  Belcher, 
held  for  Miss  Hill,  at  two  hundred  dollars  a  share,  to  be 
paid  on  delivery.     W.  Sharon.     Dec.  5,  1880." 

Some  time  in  the  fall  of  1881  the  plaintiff  accused  the  de- 
fendant of  purloining  some  of  his  Belcher-mine  papers  and 
revealing  his  business  secrets  and  private  affairs  to  other 
persons,  which  she  denied  at  the  time,  but  now  admits  that 
after  she  left  the  Grand  she  found  the  papers  in  one  of  her 
trunks,  and  that  she  has  not  returned  them.  For  this  and 
other  reasons  the  plaintiff  appears  to  have  been  desirous  of 
terminating  his  relations  with  the  defendant,  and  accord- 
ingly, on  November  7,  he  effected  an  arrangement  with  her 
by  which,  in  consideration  of  a  receipt  in  full  of  all  de- 
mands, and  a  promise  not  to  trouble  him  any  more,  he  gave 
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her  the  Sam  of  seven  thousand  five  hundred  dollars,  as  fol- 
lows:   Cash,   three    thousand    dollars;  by    note,   payable/ 
Augast  I,  1882,  one  thousand  five  hundred  dollars;  and  by 
an  agreement  to  pay  her  two  hundred  and  fifty  dollars  a 
month  during  the  year  1883. 

On  November  19  the  business  manager  of  the  Grand 
hotel,  by  direction  of  the  plaintiff,  sent  the  defendant  the 
following  note : 

'^ Misses.  A.  Hill:  Dear  Madam — As  we  wish  to  other- 
wise occupy  room  208  on  December  1,  pros.,  you  will  pleaso 
select  another  residence  and  give  up  possession  on  that 
date,  and  much  oblige.     Tours,  S.  F.  Thorn." 

The  defendant  did  not  vacate  the  room  as  required,  and 
on  December  5  the  door  was  taken  off  the  hinges,  but  at' 
her  request  she  was  permitted  to  stay  until  the  next  morn- 
ing, when,  still  not  making  any  movement  to  leave,  the 
carpets  were  taken  up,  and  she  was  informed  by  the  ser- 
vants that  if  she  didn't  go  they  had  orders  to  put  her  out, 
and  she  left  on  the  evening  of  December  6. 

Between  the  time  of  receiving  the  notice  to  quit  and  her 
final  departure  from  the  hotel,  the  defendant  wrote  three 
letters  to  the  plaintiff,  of  which  the  following  are  copies : 

*' Jfr.  Sharon — I  received  a  letter  from  Mr.  Thorn  in  re- 
gard to  my  room.  Of  course  I  understand  it  is  written  by 
your  orders,  for  no  human  being  can  say  auglU  of  me  except 
with  regard  to  yourself.  Now,  Mr.  Sharon,  you  are  wrong- 
ing me;  so  help  me  God,  you  are  wronging  me.  I  am  no 
more  guilty  of  what  you  have  accused  me  than  some  one 
who  never  saw  you;  and  would  you,  who  wished  me  to  come 
to  this  house,  whom  I  have  been  up  with  nights,  and  waited 
on  and  cared  for,  and  would  have  done  anything  to  help 
you,  be  the  one  to  wrong  and  injure  me  ? — a  man  whom  the 
people  have  placed  enough  confidence  in  his  honor  to  put 
him  in  the  United  States  senate,  to  stoop  to  injure  a  girl^ 
and  one  whom  he  has  professed  to  love" 

'^My  Dear  Mr.  Sharon — I  cannot  see  how  you  can  have 
any  one  treat  me  so.  I,  who  have  always  been  so  good  and 
kind  to  you.     The  carpet  is  all  taken  up  in  my  hall.    The 
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door  is  taken  oflf  and  away,  and  it  does  seem  to  me  terrible 
that  it  is  you  who  would  have  it  done.  I  met  Mr.  Thorn  in 
the  hall  as  I  started  to  come  over  to  see  you,  and  asked  him 
if  he  bad  ordered  such  a  thing  done,  and  he  said  that  I 
must  move  out;  that  it  was  your  wish.  I  told  him  that  I 
had  written  you  a  note  when  I  received  yours,  and  told  you 
if  you  wished  me  to  go  to  send  me  word,  for  it  was  not  con- 
venient to  get  the  place  I  wanted  until  some  time  this  month. 
He  said  that  you  had  told  him  to  see  that  I  went,  so  I  said 
no  more^  but  came  over  to  see  you.  Oh,  senator,  dear  sen- 
ator, don't  treat  me  so  1  Whilst  every  one  else  is  so  happy 
for  Chrishnas,  don't  try  to  make  mine  so  miserable.  Re- 
member this  time  last  year;  you  have  always  been  so  good; 
you  don't  act  so.  Now,  let  me  see  you  and  talk  to  you;  let 
me  come  in  after  Ki  has  gone,  if  you  wish,  and  be  to  me 
the  same  senator  again.  Don't  be  cross  to  me;  please  don't. 
Or  may  I  see  you,  if  only  for  a  few  minutes?  Be  reason- 
able with  me,  and  don't  be  unjust.  Tou  know  you  are  all  I 
have  in  the  world,  and  a  year  ago  you  asked  me  to  come  to 
the  Grand.  Don't  do  things  now  that  will  make  talk.  You 
know  you  can  find  no  fault  with  me.  May  I  see  you  for  a 
few  minutes,  and  let  us  talk  reasonably  about  all  this.  I 
know  you  will.  I  know  it  is  not  in  your  nature  to  be  so 
hard  to  one  that  has  been  so  much  to  you,  and  dont  be  un- 
just.    Say  I  may  see  you." 

*'My  Dear  Mr.  Sharon — ^I  have  written  you  two  letters 
and  received  no  reply,  excepting  to  hear  that  they  have  been 
read  and  commented  upon  by  others  than  yourself.  I  also 
heard  you  said  you  were  told  that  I  said  1  could  and  would 
give  you  trouble.  Be  too  much  of  a  man  to  listen  to  such 
talk,  or  allow  it  to  give  you  one  moment's  thought.  I  have 
never  said  such  a  thing,  nor  have  I  had  such  a  thought.  If 
no  woman  ever  makes  you  any  trouble  until  I  do,  you  will 
go  down  to  your  grave  without  the  slightest  care.  No,  Mr. 
Sharon,  you  have  been  kind  to  me.  I  have  said  I  hoped  my 
God  would  forsake  me  tvhen  I  ceased  to  show  my  gratitude.  I 
repeat  it.  I  would  not  harm  one  hair  of  your  dear  old 
head,  or  have  you  turn  one  restless  night  upon  your  pillow 
through  any  act  of  mine.    If  you  are  laboring  under  a  mis- 


312  Shabon  v.  Hill.         [Cir.  Ct. 

Opinion  of  the  Court— Deady,  J.  [December, 

take,  and  not  bringing  the  accusation  for  the  purpose  of 
quarreling  with  me,  the  time  will  come  when  you  will  find 
out  how  you  have  wronged  me,  and  1  believe  you  too  much 
of  a  man  at  heart  not  to  send  for  me  and  acknowledge  it  to 
me.  Bat  in  your  anger  you  are  going  to  the  extreme;  I 
mean  by  calling  Thorn,  or  any  of  your  relatives,  or  out- 
siders, and  letting  them  know  your  anger.  It  simply  gives 
them  an  opportunity  of  saying  ill-natured  things  of  me, 
which  are  unnecessary.  Mr.  Sharon,  I  have  never  wronged 
you  by  word  or  act,  and  were  I  to  stay  in  this  house  for  a 
thousand  years,  I  would  never  go  near  your  door  again 
until  you  felt  willing  to  say  to  me  you  knew  you  had  spoken 
unjustly  to  me.  You  once  said  to  me  there  was  no  woman 
who  could  look  you  in  the  face  and  say,  'William  Sharon, 
you  have  wronged  me.*  If  that  be  the  case,  don't  let  me  be 
the  first  to  utter  the  cry.  I  had  hoped  to  always  have  your 
friendship  and  best  will  throughout  life,  and  always  have 
your  good  advice  to  guide  me,  and  this  unexpected  outburst 
and  uncalled  for  action  was  undeserved.  If  you  would  only- 
look  at  how  absurd  and  how  ridiculous  the  whole  thing  is, 
you  surely  would  act  with  more  wisdom.  Why  should  I  do 
such  a  thing?  What  have  I  to  gain  by  doing  so?  Pray  give 
me  credit  for  some  little  sense.  I  valued*  your  friendship 
more  than  all  the  world.  Have  I  not  given  up  everything 
and  everybody  for  it?  One  million  dollars  would  not  have 
tempted  me  to  have  risked  its  loss.  I  feel  humiliated  to 
death  that  Thorn  or  any  one  should  have  it  to  say  I  was  or- 
dered out  of  the  bouse.  I  have  a  world  of  pride,  and  I  ask 
you  to  at  least  show  me  the  respect  to  let  Thorn  have  noth- 
ing more  to  do  or  say  in  the  affair.  I  have  always  been 
kind  to  you,  and  tried  to  do  whatever  I  could  to  please  you, 
and  I  hope,  at  least,  in  your  unjust  anger,  you  will  let  us 
apparently  part  friends,  and  don't  do  or  say  anything  that 
could  create  or  make  any  gossip.  Think  how  you  would  like 
one  of  your  daughters  treated  so.  If  you  have  any  orders 
to  give,  or  wish  to,  make  them  known  in  any  other  way 
than  through  your  servants  or  through  Thorn.  Don't  fight 
me.  I  have  no  desire  or  wish  in  any  way  to  be  unkind  to 
you.     I  have  said  nothing  to  any  one  about  the  letter  I 
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have  received,  Dor  do  I  even  wish  to  speak  to  Thorn  on  the 
subject.  Yon  have  placed  me  in  a  strange  position,  senator, 
and  all  the  pride  in  me  rebels  against  speaking  npon  the 
subject.     As  ever,  A." 

To  these  letters  the  plaintiff  vouchsafed  no  answer. 

Daring  the  defendant's  residence  in  the  Grand,  the 
plaintiff  was  often  absent  from  the  city,  and  in  the  early 
part  of  1881  was  in  Washington  city  some  months;  and  it 
was  not  generally  known  or  understood  among  the  servants 
and  guests  of  the  hotel  that  she  frequented  the  plaintiff's 
xooms,  or  that  she  remained  there  at  night. 

The  plaintiff  admits  that  in  the  fall  of  1881  she  secreted 
herself  in  the  plaintiff's  rooms  and  witnessed  him  and  a 
woman  undress  and  go  to  bed  together,  and  that  she  related 
the  adventure  to  the  seamstress  of  the  hotel  and  others, 
with  laughter,  as  something  very  funny. 

When  the  defendant  left  the  Grand  she  remained  in  San 
Francisco,  going  first  to  the  house  of  a  negro  woman  on 
Mary  street^  Martha  Wilson,  and  afterward  keeping  house, 
and  then  boarding  at  several  places. 

The  plaintiff  never  visited  the  defendant  after  she  left  the 
hotel,  but  in  the  summer  of  1882  she  appears  to  have  visited 
him  at  the  Palace,  and  in  August  of  that  year  she  wrote 
him  a  letter,  of  which  the  following  is  a  copy : 

*^My  Dear  Senator — Won't  you  try  and  find  out  what 
springs  those  were,  you  were  trying  to  think  of  to-day,  that 
you  said  Mr.  Main  went  to,  and  let  me  know  to-morrow 
when  I  see  you  ?  And  don't  I  wish  you  would  make  up 
your  mind,  and  go  down  to  them  with  Nellie  and  I,  where- 
6ver  they  be,  on  Friday  or  Saturday  ?  We  all  could  have  such 
nice  times  out  hunting  and  walking,  or  driving,  these  lovely 
days  in  the  country.  The  jaunt  or  little  recreation  would 
do  you  worlds  of  good,  and  vs  girls  would  take  the  best  care 
of  you  and  mind  you  in  everything.  I  wish  we  were  with 
you  this  evening,  or  you  were  out  here.  I  am  crazy  to  see 
Nell  try  and  swallow  an  egg  in  champagne.  I  have  not  told 
her  of  the  f^t  I  accomplished  in  that  line,  but  I  am  just 
waiting  in  hopes  of  seeing  her  some  day  go  through  the 
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performance.  As  I  told  you  to-day,  I  am  out  to  Nellie'a 
mother's  for  a  few  days,  824  Ellis  street.  What  a  lovely 
evening  this  is,  and  how  I  wish  you  would  surprise  us  two 
litUe  lojie  birds  by  coming  out  and  taking  us  for  a  moonlight 
drive.  But  gracious  me,  it's  too  nice  to  think  of;  but  I 
really  wish  you  would.  'Twould  do  you  good  to  get  out  of 
that  stupid  old  hotel  for  a  little  while,  and  we'd  do  our  best 
to  make  you  forget  all  your  business  cares  and  go  home 
feeling  happy.  A." 

Early  in  1883  she  went  to  the  Palace  to  visit  the  plaintiff^ 
taking  with  her  Nellie  Brackett,  the  "  Nellie"  of  the  forego^ 
ing  letter,  a  young  girl  whom  she  had  had  about  her  since 
the  summer  of  1882  as  a  sort  of  dependent  companion,  but 
she  was  expelled  therefrom  by  his  order.  Soon  after  Nellie 
Brackett  wrote  and  sent  a  letter  to  the  plaintiff,  which  she 
swears  she  wrote  at  the  defendant's  dictation;  but  the  latter 
says  Nellie  wrote  it  "out  of  her  own  head,"  and  then  told 
her  of  it.     The  following  is  a  copy  of  the  letter : 

"  Old  Sharon — When  I  first  met  you  I  felt  quite  honored 
to  think  I  had  on  my  list  of  acquaintances  a  United  Statea 
senator,  but  to-day  I  feel  it  a  double  disgrace  to  know  you. 
If  you  are  a  specimen  of  the  men  that  are  honored  by  the 
title  of  rulers  of  our  country,  then  I  must  say  that  I  pity 
America,  for  a  bigger  coward  or  upstart  of  a  gentleman 
never  existed,  in  my  opinion,  since  last  Thursday  night.  I 
was  present  with  the  lady  who  called  on  you,  and  to  think  of 
what  a  coward  you  must  be,  your  own  conscience  would  not 
allow  you  to  see  her  and  politely  excuse  yourself,  but  you 
must  send  one  of  your  Irish  hirelings  to  do  your  dirty  work. 
I  hope  God  will  punish  you  with  the  deepest  kind  of  sor- 
row, and  make  your  old  heart  ache  and  your  old  head  bend. 
I  am  not  one  to  wish  evil  to  people  generally,  but  with  all 
my  heart  I  wish  it  to  you.  Tou  did  her  a  mean,  dirty 
trick,  and  tried  in  every  way  to  disgrace  her — a  motherless,, 
fatherless  girl — because  you  knew  she  leaned  on  you,  and 
was  alone  in  the  world.  And  a  few  weeks  after,  God  took 
from  you  your  much-loved  daughter.  Be  careful  that  after 
this  disgraceful  outrage  of  Thursday  night  upon  her,  Gtod 
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does  not  again  bring  you  to  grief,  or  some  great  misfortune. 
I  hope  be  will,  I  hope  be  will.  Instead  of  trying  to  bold 
ber  up  in  tbe  world,  you  bave  tried  every  way  in  tbe  world 
you  can  to  disgrace  her.  I  sbonld  tbiok  yon  would  be  so 
asbamed  of  yourself  tbat  you  couldn't  do  enougb  to  atone 
for  tbe  wrong  you  have  done  ber.  I  love  her,  and  I  just 
bate  you.  It  is  well  I  am  not  ber,  or  I  would  advertise  you 
from  one  end  of  tbe  world  to  tbe  other.  But  she  feels  her- 
self so  much  of  a  lady  that  she  too  tamely  submits  to  your 
insults.  Why,  you  are  not  good  enough  for  me  to  wipe  my 
shoes  on,  much  less  ber.  If  you  knew  bow  insignificant  you 
looked  to-day,  although  I,  a  poor  girl,  and  you  could  ride 
in  your  carriage.  I  feel  really  so  much  above  you  that  I 
ask  Mr.  Dobinson  to  take  my  message  rather  than  come  in 
contact  with  yourself. 

"  The  message  of  insult  which  you  returned  to  me  by 
Mr.  Dobinson  was  so  farcical  that  I  had  to  laugh  in  Mr. 
Dobinson's  face,  and  ask:  'Don't  you  think  that  man 
crazy  ? '  I  am  a  poor  girl,  but  I  feel  myself  so  much  better 
tban  you — ^you  horrible,  horrible  man. 

**Mi8S  Brackett.*' 

No  further  intercourse  or  communication  is  known  to 
have  taken  place  between  the  parties,  and  no  public  declar- 
ation or  claim  concerning  tbe  alleged  marriage  was  made 
until  September  8,  1883,  when  one  William  Neilson  pro- 
cured the  arrest  of  tbe  plaintiff  on  the  charge  of  adultery^ 
alleging  tbat  he  was  the  husband  of  the  defendant,  and  soon 
after  published  a  "Dear  Wife"  letter,  the  original  of  which 
has  never  been  produced,  and  also  the  alleged  declaration 
of  marriage,  to  cancel  which  this  suit  was  thereupon 
brought. 

The  defendant's  account  of  the  execution  of  the  declara- 
tion of  marriage  and  the  intercourse  between  herself  and 
tbe  plaintiff,  which  preceded  it,  is  substantially  as  follows: 

In  tbe  summer  of  1880,  and  before  August  25,  by  invita- 
tion of  the  plaintiff,  she  visited  him  to  get  points  on  stocks. 
During  one  of  these  visits  the  plaintiff  proposed  to  give  her 
five  hundred  dollars  a  month  to  let  him  **love  ber" — in 
other  words  to  be  bis  mistress.     She  declined  the  offer  and 
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be'  raised  the  sum  to  one  thousand  dollars,  which  she  also 
-declined,  saying:  "  You  are  mistaken  in  the  woman.  You 
•can  get  plenty  of  women  that  will  let  yon  love  them  for  less 
than  that.''  With  that  she  rose  to  depart,  saying  she  would 
not  come  any  more,  when  the  plaintiff  put  his  back  against 
the  door,  and  said  she  was  mistaken,  that  he  was  really  in 
love  with  her  and  wanted  to  marry  her,  when  she  replied: 
''If  that  is  what  you  want  we  will  talk  about  that.'* 

Nothing  more  of  any  moment  occurred  on  this  occasion, 
but  whether  it  was  a  day  or  a  month  before  August  25,  she 
is  unable  to  say.  However,  on  that  day,  she  returned  to 
plaintiff's  office  and  accepted  his  proposition  of  marriage, 
without  any  further  preliminaries.  Then  the  question  arose 
as  to  how  they  should  be  married.  He  wanted  the  marriage 
secret,  as  he  had  a  liaison  on  hand  with  a  woman  in  Phila- 
delphia, who  would  make  trouble  if  she  heard  of  it,  which 
might  injure  his  chances  for  a  re-election  to  the  senate  from 
Nevada;  and  said  that  under  the  civil  code  they  could  marry 
themselves  privately,  by  the  execution  of  a  writing  to  that 
effect,  to  which  she  appears  to  have  readily  assented. 

Thereupon,  at  his  suggestion,  she  sat  down  at  his  table 
and  wrote  at  his  dictation,  and  at  one  sitting,  the  alleged 
declaration  of  marriage,  which  he  then  signed  and  returned 
to  her,  whereupon,  without  any  more  ado,  they  quietly  sep- 
arated, she  going  to  her  lodgings  at  the  Galindo  hotel,  and 
he  to  Virginia,  Nevada,  where  he  remained  some  weeks, 
without  any  communication  passing  between  them,  until 
very  shortly  before  the  letter  of  September  26,  which  he 
addressed  ber  at  the  Baldwin.  That  soon  after  the  receipt 
of  this  letter  she  removed,  at  the  request  of  the  plaintiff, 
from  the  Baldwin  to  the  Grand,  and  continued  to  live  there 
in  room  208  until  December,  1881,  during  which  period  she 
was  in  the  habit  of  visiting  the  plaintiff  in  his  rooms  at  the 
Palace,  day  and  night,  and  received  from  him  the  sum  of 
five  hundred  dollars  a  month,  with  which  to  pay  her  bills. 

On  the  other  hand,  the  plaintiff  swears  positively  that  he 
never  signed  the  declaration  of  marriage;  that  he  never 
saw  or  heard  of  it  until  it  was  made  public  in  September, 
1883;  that  he  was  never  married  to  the  defendant  in  any 
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way;  that  he  never  addressed  her  as  his  wife  in  writing  or 
otherwise;  and  that  he  never  knew  or  heard  that  she  made- 
any  claim  to  be  his  wife  until  that  time. 

The  originals  of  the  declaration  and  "Dear  Wife"  and 
other  letters  written  by  the  plaintiff  to  the  defendant  not 
being  in  his  possession,  and  she  refusing  to  produce  them 
and  put  them  in  evidence,  he  was  allowed  to  put  in  evidence- 
photographic  copies  thereof,  made  from  the  originals  when, 
introduced  by  her  in  Sharon  v.  Sharon. 

The  copies  of  the  letters  were  put  in  evidence,  againt  the 
objection  of  the  defendant,  for  tbe  purpose  of  showing  that 
the  correspondence  between  the  parties  was  not  such  afr 
would  naturally  pass  between  husband  and  wife;  and  fur- 
ther, for  the  purpose  of  showing  that  the  defendant  had 
been  guilty  of  forgery,  by  changing  the  address  of  five  of 
these  letters  from  ''My  Dear  Allie ''  or  "Miss  Hill"  to- 
"My  Dear  Wife,"  for  the  purpose  of  supporting  and 
strengthening  her  claim  that  the  declaration  of  marriage  is  ^ 
genuine,  and  was  signed  by  the  plaintiff. 

The  declaration  is  in  the  words  and  figures  following: 

"In  the  city  and  county  of  San  Francisco,  state  of  Cali- 
fornia, on  the  twenty-fifth  day  of  August,  A.  D.  1880,  I, 
Sarah  Althea  Hill,  of  the  city  and  county  of  San  Francisco, 
state  of  California — age  twenty-seven  years — do  here,  in 
the  presence  of  Almighty  God,  take  Senator  Willian  Sharon, 
of  the  state  of  Nevada,  to  be  my  lawful  and  wedded  hus- 
band, and  do  here  acknowledge  and  declare  myself  to  be 
the  wife  of  Senator  William  Sharon,  of  the  state  of  Nevada. 

"  Sabah  Althea  Hill. 

"August  25,  1880,  San  Francisco,  Cal. 
"  I  agree  not  to  make  known  the  contents  of  this  paper 
or  its  existence  for  two  years,  unless  Mr.  Sharon  himself 
see  fit  to  make  it  known.  S.  A.  Hill. 

"In  the  city  and  county  of  San  Francisco,  state  of  Cali- 
fornia, on  the  twenty-fifth  day  of  August,  A.  D.  1880,  I, 
Senator  William  Sharon,  of  the  state  of  Nevada,  age  sixty 
years,  do  here,  in  the  presence  of  Almighty  God,  take  Sarah 
Althea  Hill,  of  the  city  of  San  Francisco,  Cal.,  to  be  mj 
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lawful  and  wedded  wife,  and  do  here  acknowledge  myself  to 
be  the  hasband  of  Sarah  Althea  Hill.  Wm.  Shabon. 

*•  Nevada,  Aug.  26,  1880." 

A  fao-simile  of  this  document  is  given  in  the  appendix. 

The  following  are  copies  of  the  five  "Dear  Wife  "  letters, 
the  one  in  ink  being  first,  with  the  letter  to  Thorn  referred 
to  therein : 

[Exhibit  13,] 

**My  Dear  Wife— In  reply  to  your  kind  letter,  I  have 
written  Mr.  Thorn  and  inclosed  same  to  you,  which  you  can 
read  and  then  send  it  to  him  in  an  envelope,  and  he  will 
not  know  that  you  have  seen  it.  Sorry  that  anything  should 
occur  to  annoy  you,  and  think  the  letter  will  command  the 
kind  courtesy  you  deserve.  Am  having  a  very  lively  and 
hard  fight,  but  think  I  shall  be  victorious  in  the  end.  With 
kindest  consideration,  believe  me,  Wm.  Shabon." 

[Exhibit  38.] 

*' Agency  of  the  Bane  op  Calipobnia,  ) 
"ViBGiNiA,  Nev.,  Oct.  16,  1880.  I 
*^Mr.  Thorn :  My  Dear  Sir — I  gave  Miss  Hill  a  note  to 
you,  and  expected  the  kind  consideration  for  her  which  she 
deserves;  but  it  seems  you  have  not  been  as  accommodating 
as  you  might  be.  You  will  consider  my  wishes  in  this  and 
allow  no  cause  of  complaint.     Very  truly, 

**Wm.  Shabon." 
[Exhibit  29.] 
^*  My  Dear  Wife — ^Inclosed  send  you  by  Ki  the  balance, 
two  hundred  and  fifty,  which  I  hope  will  make  you  happy. 
Will  call  this  evening  for  the  joke.     Yours,  S. 

''AprU  1(1881)." 

[Exhibit  11.] 
'*  My  Dear  Wife — You  have  had  one  hundred  and  twenty; 
then  twenty,  and  before  I  left,  one  hundred.  In  all,  two 
hundred  and  forty  (240).  The  balance  is  just  two  hundred 
and  sixty,  for  which  find  cash  inclosed.  I  am  afraid  you  are 
getting  extravagant.  Shabon. 

*'May5,  1881." 
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[Exhibit  16.] 
"My  Dear   Wife — Inclosed  find  three  hundred  and  ten 
dollars  to  pay  bills  with,  etc.  W.  S. 

"August  29,  1881." 

[Exhibit  37.] 
"Palace  Hotel,  San  Francisco,  Oct.  3,  1881. 
*•  My  Dear  Wife — Inclosed  find  five  hundred  and  fifty  dol- 
lars, which  will  pay  expenses  until  I  get  better.     Will  then 
talk  about  your  Eastern  trip.     Am  much  better  to-day. 
Hope  to  be  up  in  three  or  four  days.    Truly,  S." 

The  following  are  copies  of  the  three  other  letters  in 
pencil.  The  first  was  written  near  Christmas,  1880,  and  the 
other  two  in  the  spring  of  1881 : 

"My  Dear  AUie — Come  over  and  join  me  in  a  nice  bottle 
of  champagne,  and  let  us  be  gay  before  Christmas.     W.  S. 

"If  you  don't  come  over  and  take  part  in  the  bottle  I 
may  hurt  myself." 

"  Palace  Hotel,  San  Francisco,  188 

"  My  Dear  A. — Come  and  take  dinner.    Answer." 

"Miss  H. — Have  ordered  a  nice  dinner,  and  have  a 
sample  bottle  of  wine  I  want  you  to  try." 

In  the  appendix  are  fac-similes  of  the  "Dear  Wife" 
letter  in  ink,  and  the  reproduction  of  it  by  the  expert,  Mr. 
H.  C.  Hyde,  in  the  form  the  plaintiff  claims  the  original 
was,  from  which  the  other  was  traced;  and  also  of  the  Thorn 
letter. 

Eight  witnesses  were  examined  as  to  the  genuineness  of 
the  signature  to  the  declaration  and  the  "Dear  Wife"  let- 
ters. Three  of  these — Mr.  C.  D.  Cushman,  Mr,  Samuel 
Soule  and  Mr.  M.  Gumpel — were  called  by  the  defendant. 

Cushman  did  not  speak  as  an  expert,  but  simply  as  one 
having  a  knowledge  of  the  plaintiff's  handwriting,  obtained 
during  some  years  spent  in  his  employ. 

His  general  standing  and  character  are  not  questioned, 
but  it  is  claimed,  and  apparently  with  good  reason,  that  for 
some  cause  he  has  made  himself  a  very  bitter  partisan  in 
this  case  of  the  defendant's  from  the  time  it  was  mooted. 
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Sonle  is  seventy-eight  years  of  age,  and  professed  to  speak 
as  an  expert,  or  a  **  judge  of  handwriting,"  on  very  slender 
grounds.  His  opinion  is  based  on  a  coukparison  made  out 
of  court  with  writings  not  produced  or  admitted  to  be  the^ 
plaintiff's.  Both  he  and  Gushman,  on  these  grounds,  tes- 
tify that  the  writings  in  question  are  genuine^  bat,  in  my 
judgment,  very  little  weight  ought  to  be  given  to  the  opinioui 
of  either  of  them. 

Gumpel  is  a  lithographer  and  an  expert  of  considerable 
experience,  besides  being  in  some  respects  a  very  remark- 
able penman. 

But  his  relation  to  the  case,  and  his  conduct  as  a  witness 
therein,  are  both  suspicious  and  unsatisfactory,  and  lead  ma 
to  regard  him  and  his  testimony  with  distrust. 

On  October  16,  1883,  he  writes  to  the  attorney  of  the 
plaintiff,  Mr.  Barnes,  suggesting  that  the  other  side  wished: 
to  retain  him  as  an  expert,  but  he  preferred  to  be  employed! 
by  Mr.  Barnes,  and  is  anxious  to  know  if  be  wants-  him. 

Afterward,  he  was  retained  by  the  plaintiff  as  an  expert,, 
and  examined  the  disputed  writings  prior  to  the  trial  of 
Sharon  v.  Sharon^  so  far  as  he  had  an  opportunity.  On  the 
trial  of  that  case  he  was  not  called  as  a  witness  by  the- 
plaintiff,  because,  as  he  says,  he  had  told  Mr.  Barnes  he 
could  do  him  no  good.  Thereafter,  according  to  his  state- 
ment, he  met  the  defendant's  attorney,  Mr.  Tyler,  on  the 
street,  with  whom  he  had  not  spoken  for  two  years,  and 
against  whom  he  had  ''a  great  grudge,"  on  account  of  some 
former  "  bad  "  treatment,  who  immediately  ran  up  to  him,, 
begged  his  pardon  for  the  past,  and  asked  him  to  be  a  wit- 
ness on  his  side  of  the  case.  To  this  the  witness  replied: 
**  I  think  you  have  a  great  deal  of  audacity  to  speak  to  me;" 
and  after  some  further  parley  said:  "Tou  know  how  to 
secure  the  attendance  of  a  witness;"  and  added,  *'If  you 
subpoena  me  in  this  case,  I  give  you  due  warning  that  I  will 
bust  your  case  higher  than  a  kite.     Look  out!  " 

Notwithstanding  this  friendly  warning,  which  looks  as'  if 
it  was  given  and  received  in  a  Pickwickian  sense,  Mr.  Tyler 
had  tlie  witness  subpoenaed,  and  be  went  upon  the  stand 
and  swore  that  the  signature  to  the  declaration  was  genuine;; 
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aod  that  the  "Dear  Wife"  letters  were  written  by  the 
plaintiff,  and  were  not  tracings;  which  testimony  he  repeated 
in  this  case. 

On  his  examination  in  chief,  the  witness  was  very  confi- 
dent that  he  could  detect  any  tracings — said  he  had  done  so 
"at  the  first  glance  "in  the  case  of  TreadtaeU  v.  Bank  of 
Cali/omia;  but  on  being  asked,  on  cross-examination,  to  say 
which  of  plaintiff's  exhibits,  200  and  201,  was  the  tracing 
and  which  was  the  original — the  one  beiug  a  letter  written 
by  the  plaintiff  on  January  5,  1885,  to  an  expert  witness, 
and  the  other  a  tracing  thereof,  made  by  the  latter — he 
snlked  and  would  not  answer;  said  he  would  if  he  had  a 
month  to  examine  them  in,  and  the  plaintiff  would  pay  him 
for  his  time. 

His  opinions  on  the  subject  of  the  writings  are  mere  bald 
assertions,  unsupported  by  any  intelligent  or  convincing 
reasons.  He  first  pretended  that  his  "method"  was  a 
secret,  and  spoke  of  it  as  something  unusual  and  eyeu  occult, 
that  he  could  not  explain.  But  afterwards  he  was  compelled 
to  admit  that  he  had  no  special  "  method,"  but  simply  com- 
pared the  one  writing  with  another,  and  came  to  a  conclu- 
sion from  their  resemblance  or  dissimilaritj^,  whether  they 
were  written  by  the  same  person  or  not. 

I  repeat  that  1  am  constrained  to  regard  his  connection 
with  the  case  with  suspicion,  and  his  testimony  as  unsatis- 
factory and  with  distrust.  The  possibility  of  his  having 
written  the  disputed  signature  himself  will  be  considered 
further  on. 

Of  the  five  witnesses  called  by  the  plaintiff  on  this  point, 
Dr.  B.  M.  Piper  is  the  most  important.  He  appears  from 
his  own  account,  and  this  is  corroborated  by  the  work  he 
has  done  in  this  case,  to  be  an  expert  of  celebrity,  and  a 
microscopist  of  experience  and  distinction.  After  the  trial 
of  Sharon  v.  Sharon  he  was  employed  by  the  plaintiff  to 
come  here  from  Chicago  and  give  his  time  and  attention  to 
the  examination  of  the  writings  in  this  case,  without  any 
understanding  as  to  the  amount  of  Lis  compensation,  except 
that  it  should  be  satisfactory  to  him. 

This  circumstance  has  been  animadverted  on  by  counsel, 
21 
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and  Id  considering  the  credit  due  to  his  testimony  it  cannot 
be  overlooked  by  the  court.  UpoD  this  arrangement  his 
compensation  may  be,  and  in  some  degree  probably  is,  con- 
tingent upon  success.  Bat  there  is  nothing  very  unusual  in 
this;  and  until  experts  are  nominated  by  the  court  and  paid 
by  the  state,  the  circumstance  of  their  being  retained  by 
the  ptirties  must  always  be  considered  in  estimating  the 
value  of  their  evidence. 

And  in  this  connection  it  may  also  be  noticed  that  Dr. 
Piper,  being  a  comparative  stranger  here,  was  on  cross- 
examination  very  properly  asked  concerning  the  antecedent 
circumstances  of  his  life,  and  that  for  some  reason  he  failed 
to  give  any  account  of  the  same  for  a  period  of  several  years 
after  his  majority,  and  his  graduation  as  a  doctor  of  medi- 
cine at  Dartmouth  college. 

Dr.  Piper's  microscopic  work  in  this  case  covers  a  large 
field.  His  numerous  tables  of  enlarged  drawings  or  tracings 
present  the  characteristics,  similarities  and  differences  of 
these  writings  plainly  and  in  detail. 

With  the  aid  of  the  camera  lucida  he  has  made  drawings 
of  the  disputed  signature,  portions  of  the  "Dear  Wife" 
letters,  and  the  defendant's  letters,  the  Gumpel  imitation  of 
the  plaintiff's  signature,  and  his  admitted  signature  to  bank 
checks;  and  of  sundry  words,  letters,  and  terminals  of  each, 
so  as  to  make  apparent  to  ordinary  observation  any  singu- 
larity of  formation,  feature  or  proportion,  that  may  serve  to 
distinguish  or  identify  either  of  them. 

Assuming  that  his  observations  and  delineations  are  cor- 
rect, to  the  contrary  of  which  nothing  appears  save  the  sur- 
mises and  conjectures  of  counsel,  he  has  accumulated  a 
great  mass  of  material  facts,  from  which  any  person  of  ordi- 
nary intelligence  and  power  of  observation  and  deduction 
may  draw  a  comparatively  safe  conclusion  as  to  the  question 
in  dispute — so  far,  at  least,  as  the  same  can  be  determined 
by  an  inspection  of  the  writings  themselves. 

A  peculiarity  in  the  formation  of  a  letter  or  the  manner 
of  writing  a  word,  that,  under  ordinary  circumstances,  would 
not  be  discerned  or  apprehended,  when  magnified  several 
hundred  times,  becomes  as  noticeable  as  the  features  of  the 
human  face. 
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Dr.  Piper  states  that  a  person  in  writing  usually  makes 
liis  terminals  and  tee  crossings  with  less  care  or  conscious- 
ness than  any  other  part  of  the  word;  from  which  he  deduces 
the  conclusion,  and  a  very  plausible  one,  to  say  the  least  of 
it,  that  a  person  engaged  in  making  a  tracing  of  another's 
writing  is  apt  to  betray  himself,  by  lapsing  into  his  own  habit 
or  style  at  these  points. 

The  tables  of  enlarged  terminals  and  tee  crossings,  taken 
from  the  admitted  writings  of  the  parties,  show  a  very 
marked  difference — those  of  the  defendant  being  blunt  or 
clubbed  at  the  latter  end,  while  those  of  the  plaintiff  are 
generally  lighter  and  invariably  pointed  or  tapering  at  the 
termination.  They  also  show  that  the  terminals  and  tee 
crossings  in  the  **Dear  Wife"  letters,  are  in  this  respect 
very  like  the  defendant's  and  unlike  the  plaintiff's. 

On  the  whole,  Dr.  Piper's  unqualified  conclusion  is  that 
the  signature  to  the  declaration  was  not  written  by  the  plain- 
tiff, and  that  it  was  written  by  the  witness  Gumpel;  and  that 
the  "Dear  Wife"  letter  in  ink,  and,  at  least,  the  word 
"wife"  in  the  other  two,  known  as  exhibits  11  and  37,  are 
tracings  made  by  the  defendant. 

Besides  Dr.  Piper,  the  plaintiff  called  on  this  point  Mr. 
H.  C.  Hyde,  Mr.  R.  C.  Hopkins,  Mr.  J.  P.  Martin,  Mr.  J. 
H.  Dobinson,  and  Mr.  F.  W.  Smith.  The  latter  three  are 
very  familiar  with  the  plaintiff's  writing.  Mr.  Martin  was 
in  his  employ  as  book-keeper,  cashier,  and  otherwise,  for 
ten  or  fifteen  years.  Mr.  Dobinson  has  been  his  private 
secretary  since  1876;  and  Mr.  Smith  has  been  the  paying 
teller  of  the  Bank  of  California  since  1879,  during  which 
time  he  has  probably  paid  hundreds,  if  not  thousands,  of 
the  plaintiff's  checks.  And  from  their  knowledge  of  the 
plaintiff's  writing  they  are  decidedly  of  the  opinion,  that  the 
disputed  signature  is  not  his. 

Hopkins  has  been  the  keeper  of  the  Spanish  archives  in 
the  United  States  surveyor  general's  office  in  this  state  for 
the  past  thirty  years,  and  daring  that  time  has  been  much 
engaged  in  studying  writings  with  a  view  to  determining  the 
question  of  their  integrity,  and  making  tracings  of  Spanish 
grants  and  documents.     He  says  that  be  cannot  state  posi- 
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tirel  J  whether  the  signatare  to  the  declaration  is  the  plaiDtiflTs- 
or  not;  bat  he  is  certain  that  it  was  written  there  before  the 
body  of  the  instrament  was,  and  that  the  "  Dear  Wife  "  let- 
ter in  ink  is  a  tracing. 

Hjde  is  a  well  known  and  experienced  expert.  He  made 
the  tracing  on  which  Gample  declined  to  give  an  opinion. 
On  the  trial  of  Sharon  v.  Sharon  he  said,  without  haying- 
made  any  special  examination  of  it,  that  he  thought  the 
signatare  to  the  declaration  genuine,  but  now,  after  a. 
thorough  examination  of  the  subject,  he  says  he  is  certain 
that  it  is  not  genuine;  and  that  the  "Dear  Wife"  letter 
in  ink  is  a  tracing  with  the  word  "Wife"  "built  in."  And 
on  this  latter  point  his  explanation  of  the  matter  is  clear  and 
convincing. 

After  an  examination  of  the  face  of  the  instrument  under 
the  microscope,  both  Hyde  and  Piper  are  of  the  opinion 
that  the  signature  to  the  declaration  is  written  in  different 
ink  from  the  body  of  the  iastrument,  and  that  the  latter  was- 
written  after  the  paper  had  been  folded,  as  shown  by  the 
spreading  and  absorption  of  the  ink  where  the  pen  crossed 
a  fold;  and  this  is  plainly  indicated  by  the  enlarged  draw- 
ings prepared  by  the  latter. 

On  the  whole,  the  expert  testimony,  both  in  skill,  charac- 
ter, and  numbers,  preponderates  largely  in  favor  of  the 
plaintive,  and  proves  with  as  much  certainty  as  such  evi- 
dence well  can,  that  the  signature  to  the  declaration  ia 
false  and  forged,  and  that  the  "Dear  Wife'*  letter  in  ink, 
and,  at  least,  the  word  * '  wife  "  in  the  others,  are  tracings, 
made  by  the  defendant  of  letters  written  to  her  by  the 
plaintiff  with  the  word  "wife"  substituted  for  "Miss  Hill"^ 
or  "Allie." 

And  this  conclusion  coincides  with  the  impression  made> 
on  my  own  mind  by  the  examination  of  the  writings. 

The  signature  to  the  declaration  is  a  good  general  imita- 
tion of  the  plaintiff's,  and  without  special  observation, 
might  easily  pass  for  his.  The  signature  of  the  plaintiff  is 
generally  well  marked  and  uniform,  but  often  varies  in 
minor  particalars.  Perhaps  none  of  the  hundreds  of  them 
offered  in  evidence  is  more  unlike  the  disputed  one  than 
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the  signature  on  the  check  of  the  same  date  with  the  declar- 

JttiOQ. 

The  a  in  the  check  signature  is  closed  at  the  top,  while 
in  the  other  it  is  open;  and  the  lower  limb  of  the  aitch  in 
the  former  leaves  the  stem  at  the  line,  while  in  the  other  it 
returns  on  the  stem,  or  follows  it  upwards  for  some  distance. 
Sut  in  other  signatures  of  the  plaintiff  these  differences 
from  the  disputed  signature  do  not  appear — ^at  least,  not  so 
plainly.  But  in  the  disputed  signature  the  efi8  in  Sharon  is 
nearly  a  third  longer  than  the  aitch,  but  no  such  difference 
or  peculiarity  appears  in  any  of  the  plaintiff's  admitted 
signatures.  On  the  contrary,  the  aitch  in  all  of  them  that 
I  have  seen,  is  fully  as  long,  and  sometimes  longer,  than  the 
-eM.  Again :  the  up-strokes  of  the  douUe-u  in  the  plaintiff's 
signature,  and  particularly  the  second  one,  are  uniformly 
heavier  than  the  down-strokes,  whilst  in  the  disputed  one  the 
contrary  is  the  case. 

And  besides,  and  over  and  above  all  these  particulars, 
there  is  a  difference  in  the  general  effect  and  appearance  of 
the  signatures  that  is  more  readily  felt  than  expressed. 

One  may  see  at  a  glance  that  two  pictures,  which  have  a 
general  similarity,  are  not  portraits  of  the  same  person, 
when  it  might  be  difficult  to  give  a  satisfactory  reason  for 
the  conclusion.  The  disputed  signature  is  evidently  the 
work  of  a  skillful  penman.  The  lines  are  comparatively 
smooth  and  steady,  while  the  exact  contrary  is  character- 
istic of  the  plaintiff's  writing.  Indeed,  I  very  much  doubt 
if  he  could  write  such  a  signature  as  the  one  to  the  declar- 
ation. 

The  difference  between  the  two  signatures  is  more  fully 
shown  by  the  fac-simile  of  them  in  the  appendix. 

And  the  difference  between  the  disputed  signature  and 
the  genuine  signatures  of  the  plaintiff  generally,  and  par- 
ticularly the  comparative  length  of  the  ess  and  aitch,  is 
shown  on  the  fac-simile  in  the  appendix  which  contains  the 
disputed  signature — the  eighth  from  the  top  in  the  left-hand 
column — and  twenty-one  others  taken  from  the  plaintiff's 
checks. 

Who  did  write  this  disputed  signature  it  is  not  absolutely 
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necessary  to  decide.  So  far  as  the  evidence  goes,  it  was 
not  written  by  the  plaintiff,  and  may  have  been  written  by 
the  witness  Gumpel.  Dr.  Piper,  speaking  as  an  expert, 
says  he  did  write  it.  He  denies  it;  bnt  it  may  neverthelefsa^ 
have  been  done  by  him,  not  feloniously,  but  as  an  idle 
fancy  or  aimless  experiment.  For  whoever  wrote  it,  I  think 
there  is  nothing  in  this  case  more  evident  and  certain  than 
that  this  signature  was  not  written  after  this  declaration, 
but  before  it,  and  therefore  with  no  apparent  wrongful  in- 
tent. 

In  the  fall  of  1883,  and  while  Gumpel  was  understood  to 
be  in  the  employ  of  the  plaintiff  as  an  expert,  he  wrote  from 
memory  in  Captain  Lee's  office  the  signature  of  the  plaintiff, 
with  the  addeyida,  * 'Nevada,  Aug.  25,  1880,"  which  is  much 
more  like  the  signature  to  the  declaration  than  any  of  th& 
plaintiff's  admitted  signatures.  A  fac-simile  of  both  these 
writings  may  be  found  in  the  appendix.  A  glance  at  it  will 
satisfy  any  one  that  Gumpel  could  have  written  the  disputed 
signature  if  he  would,  and  if  for  any  reason  he  should  un- 
dertake to  imitate  the  plaintiff's  signature,  the  result  would 
appear  just  as  it  does  on  this  declaration. 

And  so  far  as  the  genuineness  of  these  disputed  writings 
depends  on  the  testimony  of  the  parties,  the  preponderance 
of  the  evidence  is  with  the  plaintiff.  In  any  view  of  the- 
matter,  the  testimony  of  the  plaintiff  neutralizes  that  of  the 
defendant.  Whatever  deductions  may  be  made  from  hia 
credibility  on  account  of  his  participation  in  this  trans- 
action and  interest  in  the  result,  must  also  be  made  from 
hers,  and  even  more,  for  in  the  very  nature  of  things  this  is 
a  game  in  which  the  woman  has  more  at  stake  than  the  man. 
And  however  unfavorably  the  plaintiff's  general  character 
for  chastity  may  be  affected  by  the  evidence  in  this  case,  it 
must  not  be  forgotten  that,  as  the  world  goes  and  is,  the^ 
sin  of  incontinence  in  a  man  is  compatible  with  the  virtue^ 
of  veracity,  while,  in  the  case  of  a  woman,  common  opinion 
is  otherwise.  Nor  is  it  intended  by  this  suggestion  to  pal- 
liate the  conduct  of  the  plaintiff  or  excuse  the  want  of 
chastity  in  the  one  sex  more  than  the  other,  but  only,  in  es- 
timating the  relative  value  of  the  oaths  of  these  parties,  to 
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give  the  proper  weight  to  the  fact  fonuded  on  common  ex- 
perience, that  incontinence  in  a  man  does  not  usaally  imply 
the  moral  degradation  and  insensibility  that  it  does  in  a 
woman. 

And  it  mast  also  be  remembered  that  the  plaintiff  is  a 
person  of  long  standing  and  commanding  position  in  this 
community,  of  large  fortune  and  manifold  business  and 
social  relations,  and  is  therefore  so  far,  and  by  all  that 
these  imply,  specially  bound  to  speak  tbe  truth,  and  respon- 
sible for  the  correctness  of  his  statements;  and  all  this,  over 
and  beyond  the  moral  obligation  arising  from  the  divine  in- 
junction, not  to  bear  false  witness,  or  the  fear  of  the  pen- 
alty attached  by  human  law  to  the  crime  of  perjury.  On 
the  other  hand,  the  defendant  is  a  comparatively  obscure 
and  unimportant  person,  without  property  or  position  in  the 
world.  Although  apparently  of  respectable  birth  and  line- 
age, she  has  deliberately  separated  herself  from  her  people, 
and  selected  as  her  intimates  and  confidants  doubtful  per- 
sons from  the  lower  walks  of  life,  and,  so  far  as  appears,  is 
only  amenable  to  legal  punishment  for  any  false  statement 
that  she  may  make  in  this  case,  which  all  experience  proves 
is  not  sufficiently  certain  to  prevent  perjury  in  legal  pro- 
ceedings. 

And  by  this,  nothing  more  is  meant  than  that  while  a 
poor  and  obscure  person  may  be  naturally  and  at  heart  as 
truthful  as  a  rich  and  prominent  one,  and  even  more  so, 
nevertheless,  other  things  being  equal,  property  and  position 
are  in  themselves  some  certain  guaranty  of  truth  in  their 
possessor,  for  the  reason,  if  none  other,  that  he  is  thereby 
Tendered  more  liable  and  vulnerable  to  attack  on  account 
of  any  public  moral  delinquency,  and  has  more  to  lose  if 
found  or  thought  guilty  thereof  than  one  wholly  wanting  in 
these  particulars. 

But  this  is  not  all.  There  is  much  in  the  testimiony  of  the 
defendant  in  this  case  that  must  affect  her  credibility  unfa- 
vorably. It  is  full  of  reckless,  improbable,  and  in  some 
instances  undoubtedly  false  statements. 

Take  this  one,  for  illustration :  The  story  that  some  time 
in  1880,  and  prior  to  the  date  of  the  alleged  marriage,  she 
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gave  the  plaintiff  seven  thoosand  five  hundred  dollars  to 
invest  in  stocks  for  her,  is  nndonbtedlj  false;  and  she  has 
attempted  to  support  it,  not  only  by  perjury,  but  by  forgery. 

Perceiving  that  the  payment  to  her,  under  the  circum- 
stances, of  that  large  sum,  shortly  before  she  left  the  plain- 
tiff's hotel,  bore  upon  its  face  the  evidence  that  it  was  given 
to  a  discarded  mistress  rather  than  a  deserted  wife,  she 
deliberately  swore,  both  in  Sharon  v.  Sharon  and  in  this 
case,  that  the  transaction  was  a  return  to  her  of  that  amount 
which  she  had  put  into  the  plaintiff's  hands  some  eighteen 
months  before  for  investment;  and  not  only  that,  but  she 
produced  on  the  trial  in  the  former  case,  to  support  her 
statement,  a  writing  to  ^hat  effect,  purporting  to  be  signed 
by  the  plaintiff  and  witnessed  by  Nellie  Brackett.  But 
when  asked,  on  cross-examination,  to  produce  that  paper 
here,  she  declined  to  do  so  or  to  answer  any  question  about 
it.  And  Nellie  Brackett  swears  that  the  writing  was  manu- 
factured by  the  defendant — that  she  copied  the  signature  of 
the  plaintiff  from  one  in  an  autograph  album,  and  that  she 
witnessed  it  at  the  defendant's  request,  upon  an  understand- 
ing that  it  was  only  to  be  used  to  influence  her  lawyers,  and 
the  defendant  afterwards  quarreled  with  her  because  she 
would  not  go  on  the  stand  and  swear  to  it. 

And  while  it  may  not  be  safe  to  accept  any  statement  on 
the  uncorroborated  testimony  of  this  young  woman,  the 
innate  improbability  of  the  defendant's  story  and  her  refusal 
to  produce  the  paper,  or  answer  concerning  it,  is  ample  cor- 
roboration. 

And  in  a  suit  brought  by  the  defendant  against  the  plain- 
tiff in  the  superior  court,  in  May,  1884,  on  the  agreement 
given  in  part  payment  of  this  sum  of  seven  thousand  five 
hundred  dollars,  to  recover  the  installments  due  thereon  for 
October,  November  and  December,  1883,  amounting  to 
seven  hundred  and  fifty  dollars,  it  was  found  by  said  court, 
sitting  without  a  jury,  that  said  writing  was  given  to  the 
defendant  ou  November  7,  1881,  "  in  consideration  of  past 
illicit  intercourse  between  them,"  and  also  in  consideration 
of  a  written  receipt  and  promise  to  the  plaintiff  by  the 
defendant  "to  make  no  further  demand  upon  him,  and  not 
further  to  annoy  him  in  any  manner." 
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And  while  it  is  possible  that,  notwithstanding  the  false- 
liood  of  the  defendant  in  this  and  other  respects,  the  alleged 
declaration  may  be  genuine,  it  mnst  be  conceded  that  neither 
tliat  fact  nor  any  circumstance  tending  to  prove  the  same 
<5an  be 'established  by  her  uncorroborated  oath. 

Another  circumstance  strongly  contradictory  of  the 
defendant's  account  of  this  transaction  is  the  fact  that  nearly 
a  year  after  the  pretended  advance,  and  before  its  alleged 
return,  she  deliberately  obtained  from  the  plaintiff  a  con- 
tract to  hold  one  hundred  shares  of  Belcher  for  her,  to  be 
paid  for  on  delivery.  Now,  if  the  plaintiff  then  owed  the 
defendant  seven  thousand  five  hundred  dollars,  which, 
according  to  her  account,  had  also  been  advanced  to  him 
for  the  very  purpose  of  being  invested  in  stocks,  why  hold 
these  stocks  for  payment  absolutely  ?  Why  not  credit  her 
on  the  contract  with  the  amount  due  her  from  the  seller, 
and  agree  to  deliver  on  payment  of  the  balance  of  two  thou- 
sand five  hundred  dollars  ?  or  what  would  be  more  natural 
atill,  why  not  deliver  her  stock  at  once  for  the  amount  due 
her? 

Nor  is  this  transaction,  viewed  in  any  light,  the  kind  of 
intercourse  we  might  expect  between  a  fond  old  millionaire 
and  his  darling  young  wife  in  the  fourth  moon  of  their  mar- 
riage. 

It  follows  that,  on  the  testimony  of  the  parties,  as  well  as 
that  of  the  experts,  the  decided  weight  of  the  evidence  is 
against  the  genuineness  of  the  declaration  and  letters. 

And  now  let  us  see  what  the  evidence  is  on  the  face  of 
these  documents,  as  to  their  genuineness  or  falsity. 

Of  the  many  circumstances  that  might  be  mentioned  under 
this  head,  a  few  of  the  most  striking  must  suffice.      * 

The  declaration  is  written  on  note  paper  instead  of  legal 
cap,  although  written  in  an  office  well  supplied  with  station- 
ery for  business  purposes.  It  is  written  on  the  first  half- 
sheet  instead  of  a  whole  one.  It  begins  at  the  top  line  of 
the  second  page  instead  of  the  first  one,  and  is  finished  back 
on  the  unruled  space  at  the  top  of  the  latter.  The  signature 
of  the  plaintiff  is  on  the  top  line  of  the  first  page,  where  it 
might  have  been  written  as  an  autograph  or  imitation,  or 
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even  without  any  purpose;  and  considered  as  a  signature  to 
a  legal  instrument,  has  the  unusual  and  unmeaning  append- 
age, ''Nevada,  Aug.  25, 1880,"  and  this,  altbougb  that  date, 
and  the  fact  that  the  alleged  signer  was  of  Nevada,  was> 
already  stated  three  times  in  the  body  of  the  writing. 

It  is  full  of  verbose  formalisms  and  useless  repetitions, 
and  in  structure  and  verbiage  is  just  what  might  be  ex- 
pected from  a  stylish,  half-educated  woman,  and  is  altogether 
unlike  what  might  be  expected  from  the  dictation  of  a  per- 
son of  experience,  brevity  and  directness,  such  as  the 
plaintiff  appears  to  be.  The  last  four  lines  are  written 
much  closer  than  the  others,  and  the  words  contained  in 
them  are  crowded  together,  and  two  of  them  abbreviated- 
And  even  then  there  was  barely  room  for  the  matter  with- 
out trenching  on  the  signature,  after  omitting  certain  words 
and  parts  thereof — nineteen  iu  number — which  were  used  in 
corresponding  and  foregoing  parts  of  the  instrument. 

Counsel  for  the  plaintiff  has  called  attention  to  these 
omissions  in  his  brief  by  inserting  them  in  red  ink.  Sub- 
stituting italics  for  the  red  ink,  the  omissions  appear  as 
follows — **  the  presence  of  Almighty  God,  take  Sarah  Althea 
Hill,  of  the  city  and  cowity  of  San  Francisco,  state  of  Cati- 
/ornia,  to  be  my  lawful  and  wedded  wife,  and  do  here  ac- 
knowledge and  declare  myself  to  be  the  husband  of  Sarah 
Althea  Hill,  of  the  city  and  county  of  San  IVancisco,  state  of 
California,'' 

Taking  common  experience  and  observation  in  such  mat- 
ters as  a  guide,  the  most  satisfactory  inference  from  the 
facts  on  the  face  of  the  declaration  is,  that  the  body  of  it 
was  written  after  and  over  the  signature.  I  know  it  was 
said  o2  the  argument,  and  there  is  force  in  the  suggestion, 
that  if  the  instrument  was  premeditatedly  written  over  a 
signature,  either  genuine  or  false,  in  a  matter  of  so  much 
moment  as  this,  the  writer  would  most  likely  have  experi- 
mented with  the  subject  until  the  matter  was  got  into  such 
form  and  number  of  words  as  would  conveniently  fill  the 
space  preceding  the  signature,  without  stretching,  crowding, 
or  omission. 

But  the  conclusion  already  stated,  that  the  signature  was 
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written  before  the  declaration,  is  by  far  the  most  reason- 
able inference  from  the  evidence  afforded  by  the  document 
itself;  and  this  cannot  be  overcome  or  made  doubtful  by 
mere  plausible  conjecture  as  to  what  a  prudent  and  skillful 
person  would  or  might  have  done  under  the  circumstances. 
For  this  is  not  the  first  time  in  which  persons  engaged  in  an 
illegal  or  criminal  transaction  have  strangely  or  foolishly, 
as  it  appears  to  others  after  the  fact,  omitted  to  take  some 
Tery  simple  precaution  to  prevent  detection  or  failure. 

The  ''Dear  Wife"  letters  have  nothing  wifely  about  them 
except  the  word  ''Wife"  in  the  address.  The  four  in  pencil 
are  short,  curt  scrawls,  announcing  the  sending  of  money, 
presumably  on  account  of  her  monthly  stipend  of  five  hun- 
dred dollars,  with  a  jocular  remark  or  familiar  expression 
added,  such  as  a  guardian  might  wr^te  to  his  ^ard,  or  an 
attorney  to  his  client.  They  are  dated  in  different  months, 
and  apparently  relate  to  monthly  payments.  The  one  of 
April  1  says,  send  you  the  "  balance,'*  two  hundred  and 
fifty  dollars;  and  the  one  of  May  5  says,  you  have  had  at 
different  times  (mentioning  them)  two  hundred  and  forty 
dollars;  the  "balance "is  two  hundred  and  sixty  dollars, 
which  find  inclosed.  The  "balance"  of  what?  Why,  the 
'* balance"  of  the  five  hundred  dollars  a  month  the  plaintiff 
was  paying  her  on  some  account.  There  is  not  a  particle 
of  love  or  affection  in  the  letters — not  even  enough  to  sug- 
gest that  she  was  his  mistress. 

The  ink  letter  is  longer  and  more  formal.  It  was  written 
in  reply  to  one  from  her  soon  after  she  took  up  her  resi- 
dence in  the  Grand,  in  which  she  had  evidently  complained 
that  the  plaintiff's  manager,  Mr.  Thorn,  had  not  treated  her 
properly.  Bo  far  as  this  complaint  was  well  founded,  it 
probably  arose  from  the  fact  that  the  manager  suspected 
she  was  more  than  a  boarder  and  less  than  a  wife. 

But  there  is  nothing  wifely  in  this  letter  either,  except, 
the  word  ' '  Wife  "  in  the  address.  The  writer  hopes  that 
the  inclosed  letter  to  Mr.  Thorn  will  command  the  "kind 
courtesy,"  not  respect,  she  deserves,  and  the  letter  toThortt 
is  to«the  same  effect.  There  is  not  a  particle  of  love  or 
(iffectioj)  in  it  frQm  one  end  to  the  other.    It  is  such  a  letter 


332  •     Bhabon  t;.  Hill.  [Gir.  Ot. 

Opinion  of  the  Court— Deadj,  J.  [December, 

as  the  plaintiff  might  have  written  to  Miss  Hill,  but  hardly 
to  his  yoang  bride  of  less  than  two  months'  existence. 

And  there  are  some  particnlar  circumstanoes  connected 
with  this  ink  letter  which  prove  it  to  be  a  tracing  beyond  a 
doubt. 

The  plaintiff  swears  that  he  wrote  the  original  of  the  ink 
letter  at  the  same  time  that  he  wrote  the  inclosed  one  to 
Thorn,  at  the  agency  of  the  Bank  of  California  in  Virginia, 
and  on  its  paper.  The  one  to  Thorn,  which  passed  through 
the  hands  of  the  defendant,  shows  on  its  face  that  it  was  so 
written.  The  two  letters  were  practically  one  transaction 
with  one  person,  and  were  inclosed  in  one  envelope  to  the 
defendant.  Under  these  circumstanoes,  the  only  reason- 
able conclusion  is  that  they  were  both  written  on  the  same 
kind  of  pager. 

But  it  was  a  difficulF  and  tedious  task  to  trace  the  litho- 
graphic head  on  this  paper,  nor  is  it  likely  that  it  was 
obtainable  here.  So  the  tracing  was  made  on  plain  paper, 
and  on  its  face  betrays  its  fraudulent  origin  and  furnishes 
another  striking  instance  of  the  truth  of  the  proverb, 
"Murder  will  out." 

The  photographic  copies  of  the  declaration  and  letters 
indicate  that  the  originals  are  worn  and  soiled,  and  the 
witnesses  who  have  seen  them  say  that  such  is  their  ap- 
pearance. 

But  this  appearance  has  been  put  upon  them  to  give  color 
to  the  assertion  that  they  are  originals  of  some  years'  ex- 
istence, which  have  been  carried  about  and  seen  hard  usage, 
and  particularly  were  not  fresh  tracings  on  new  paper. 
Nellie  Brackett  swears  that  the  soiling  and  crumpling  process 
was  a  part  of  their  manufacture;  that  the  defendant  wet  them 
with  coffee  grounds,  and  ironed  them  and  held  them  over 
^the  gas,  and  the  like,  to  give  the  new  smooth  paper  the  ap- 
'pearance  of  age  and  use. 

Ah  Sam,  the  defendant's  Chinese  servant,  at  Laurel 
place,  gives  a  very  graphic  account  of  the  process.  He 
says  he  lived  with  her  **two  Ohristmases  ago,"  and  saw 
her  with  papers  in  the  kitchen,  which  she  put  dirt  and  cof- 
fee on  to  make  them  look  old  and  yellow,  and  that  he  ironed 
them  for  her. 
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The  defendant's  answer  to   this  evidence  is,   that  she 
buried  the  documents  for  safety  in  a  tin  can  in  the  cellar, 
where,  strange  to  say,  they  got  wet,  but  whether  from  the 
sprinkling  of  the  street  or  a  shower,,  does  not  appear,  and* 
she  afterwards  ironed  them  to  dry  and  smooth  them.     But 
this  does  not  account  for  the  corners  of  some  of  them,  and' 
particularly  the  upper  ones  of  the  ink  letter,   having  th& 
appearance  of  being  burned  off,   as  though  they  had  got 
singed  in  the  gas.     And  the  story  indicates  that  she  then 
had  a  great  deal  more  concern  for  the  safety  of  her  **  papers  ^ 
then  when  she  left  them  in  a  loose  roll  on  the  wall  behind 
a  picture  at  Martha  Wilson's;  and  taken  altogether  it  ia 
evidently  a  weak  invention  of  the  defendant's  in  support  of 
what  she  knows  to  be  false  and  forged  writings.     And  thus 
one  falsehood  begets  another  from  the  beginning  to  the  end 
of  this  case. 

When  compared  with  the  usual  and  ordinary  conduct  of 
married  men  and  women  under  like  circumstances,  there  is 
such  incongruity  and  want  of  harmony  between  the  '^Dear 
Wife"  address  of  these  letters  and  the  general  tone  and 
subject-matter  of  them.,  that  they  must  be,  as  the  plaintiff^ 
insists  and  the  evidence  already  considered  is  sujQ&cient  to 
show,  at  least  in  the  one  instance,  the  tracings  of  a  genuine 
letter,  with  the  word  "Wife"  substituted  for  "Miss  Hill" 
or  *' Allie,"  and  in  the  others. genuine  letters  in  which  alike- 
substitution  has  been  made. 

But  the  defendant  relies  largely  in  support  of  her  case,  on 
what  may  be  called  contemporaneous  evidence  of  the  exist- 
ence of  these  documents  and  her  own  declarations  concern- 
ing the  same  and  her  relation  with  the  plaintiff,  to  third' 
persons  in  the  nature  of  res  gestce. 

For  instance,  she  testifies  that  she  told  her  uncle,  Mr.  W. 
B.  Sloan,  while  she  was  still  at  the  Grand,  that  she  was- 
secretly  married  to  the  plaintiff,  because  he  suspected  some- 
thing wrong  and  threatened  **  to  break  every  bone  in 
Sharon's  body;"  and  that  she  subsequently  showed  him  the 
declaration  and  letters  at  Martha  Wilson's  house,  soon  after 
she  left  the  Grand ;  that  she  did  not  tell  her  brother  or  aunt, 
Mrs.  W.  J.  Bryan,  but  didi  tell  her  grandmother,  Mrs.  W- 
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J.  Brawley,  of  the  marriage,  but  at  what  time  does  not  ap- 
pear. She  also  testifies  that  she  told  Mary  E.  Pleasant  of 
the  marriage  while  at  the  Grand,  and  soon  after  she  left 
that  place  showed  her  the  declaration  and  letters;  that  she 
Also  showed  the  declaration  to  Martha  Wilson  and  read  it 
to  her  on  October  14,  1880,  and  that  Vesta  Snow  was 
present  and  read  it  at  the  same  time,  to  whom  she  also 
showed  the  letters  after  she  left  the  Grand;  and  that  she 
showed  both  declaration  and  letters  to  Nellie  Brackett  early 
in  1882. 

Nellie  Brackett  first  met  the  defendant  in  the  early  part  of 
1882.  She  was  then  about  seventeen  years  of  age,  and  the 
defendant  made  a  sort  of  a  confidant  and  dependent  com- 
panion of  her.  In  August,  1882,  the  defendant  went  to 
live  at  Mrs.  Brackett's,  where  she  remained  until  the  middle 
of  November,  when  she  moved  elsewhere,  taking  Nellie  with 
her,  against  the  wishes  of  her  parents,  and  keeping  her  so 
until  near  the  close  of  the  year  1883,  when  the  quarrel  took 
place  on  accoimt  of  the  latter's  refusal  to  swear  to  the  forged 
receipt,  as  already  stated. 

On  the  trial  of  Sharon  v.  Sharon  she  was  called  as  a  vrit- 
ness  by  the  defendant,  and  testified  that  she  had  seen  the 
declaration  and  letters  as  early  as  March,  1882,  but  on  being 
recalled  by  the  plaintiff,  she  said  her  former  testimony  was 
false  in  that  respect;  and  she  testifies  in  this  case  that  she 
never  saw  the  Sharon  letters  until  June  or  July,  1883,  and 
there  was  then  no  one  of  them  addressed  to  the  plaintiff  as 
"  Wife,"  and  she  did  not  see  the  declaration  until  sometime 
after  that. 

The  defendant  testifies  that  in  the  summer  of  1882  she 
renewed  her  friendly  relations  with  the  plaintiff,  and  visited 
him  occasionally  at  his  rooms  at  the  Palace,  and  that  at  one 
of  these  visits  she  took  Nellie  with  her,  and  secreted  her  at 
night  behind  the  bureau  in  the  plaintiff's  room,  so  that  she 
could  see  him  and  her  go  to  bed  together,  and  hear  what 
they  said  and  did  while  there,  with  a  view  of  having  her 
testify  to  the  same,  if  need  be;  particularly  any  thing  that  in- 
dicated they  were  married,  as  she  was  afraid  the  defendant 
might  deny  the  declaration. 
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Nellie  Brackett  now  testifies  that  this  story  is  wholly 
false;  that  the  defendant  concocted  it  in  the  fall  of  1888, 
and  had  her  learn  it  by  heart,  and  go  on  the  stand  in 
Sharon  v.  Sharon  and  swear  to  it.  For  the  honor  of  her 
sex,  I  trust  she  tells  the  trath  about  it  now;  for  I  would 
much  quicker  and  rather  believe  that  the  defendant  was 
wicked  enough  to  commit  perjury  than  that  she  or  any  other 
woman  was  vile  enough  to  do  such  a  dirty  thing  with  this 
joung  girl. 

Martha  Wilson  is  a  poor,  nervous  little  negro  woman, 
bom  a  slave,  who  can  neither  read  nor  write.  While  the 
defendant  was  at  the  Grand  she  employed  her  occasionally 
AS  a  seamstress,  and  had  breakfasts  from  her  restaurant. 
The  defendant  made  much  of  her,  and  sought  refuge  in  her 
house  when  she  was  expelled  from  the  Grand,  and  was  there 
off  and  on  for  some  time. 

On  the  trial  of  Sharon  v.  Sharon,  she  swore,  when  called 
by  the  defendant,  that  the  declaration  was  shown  and  read 
to  her  by  the  defendant  and  Vesta  Snow,  at  her  house  on 
Mary  street,  on  October  14,  1880,  when  the  defendant 
^sailed  for  her  to  go  with  her  to  the  furniture  factory  to  ob- 
tain some  special  articles  for  her  rooms  at  the  Grand  on 
the  written  order  of  the  plaintiff  of  that  date.  And  the  tes- 
timony of  the  defendant  and  Vesta  Snow  is  to  the  i^ame 
effect  in  this  case.  But  Martha  Wilson,  being  recalled  by 
the  plaintiff  in  Sharon  v.  Sharon,  testified  that  she  never 
aaw  or  heard  anything  of  the  kind  until  late  in  the  fall  of 
1883,  when  the  defendant  showed  her  the  declaration  and 
induced  her  to  swear  to  this  falsehood,  out  of  sympathy 
And  a  promise  of  five  thousand  dollars,  and  that  she  took 
Vesta  Snow,  who  was  in  her  employ  at  the  time,  to  the  de- 
fendant, where  she  was  also  shown  the  declaration  and  in- 
duced to  swear  to  this  story. 

On  her  cross-examination,  when  recalled  in  Sharon  v. 
Sharon,  she  contradicted  herself  badly,  and  evidently  was 
made  to  say  what  she  did  not  intend  and  what  was  not  true. 
But  here  she  tells  a  lucid,  plain  story,  and  explains  that  on 
that  cross-examination  she  was  so  stormed  and  raved  at  by 
Mr.  Tyler  that  she  did  not  know  what  she  was  saying. 


336  Shabon  v.  Hill.  [Oir.  Ct. 

opinion  of  the  Conrt— Deady,  J.  f  December^ 

But  it  has  been  sbowa  beyond  a  doabt  that  the  kej-not& 
of  this  story — the  meeting  of  the  parties  at  Martha  Wilson*8. 
hoase  on  the  date  of  the  farnitnre  order — is  totally  false. 
Vesta  Snow  says  she  went  to  Martha  Wilson's  house  that 
day — October  14 — at  the  request  of  Martha's  husband,  to 
ask  her  to  come  to  the  restaurant  then  kept  by  her  at  644 
Mission  street;  and  she  remembers  the  one  circumstance 
by  the  other,  and  that  Martha  Wilson  had  a  restaurant  at 
that  place  on  that  day;  and  so  says  the  defendant.  But  the- 
landlord  and  the  mechanics,  who  furnished  and  fitted  up 
the  restaurant,  swear,  and  produce  their  books  of  original 
entry  to  support  their  statements,  that  Martha  Wilson  did 
not  occupy  the  place  until  some  time  in  November,  and 
probably  as  late  as  the  tenth. 

And  soon  after  the  trial  of  Sharon  v.  Sharan,  Martha 
Wilson  was  indicted  in  the  state  court  for  perjury  in  deny- 
ing that  she  had  seen  or  heard  read  the  declaration  as 
stated  by  the  defendant.  Upon  this  indictment  she  haa 
since  been  tried,  both  the  defendant  and  Vesta  Snow  being 
witnesses  against  her,  and  found  not  guilty. 

Vesta  Snow  is  a  woman  of  doubtful  repute,  who  haa 
worked  for  Martha  Wilson,  and  appears  to  be  keeping  a 
cheap  lodging-house.  She  testifies  in  this  case,  as  in 
Shafon  v.  Sharon,  that  she  saw  and  read  the  declaration  at 
Martha  Wilson's  house  on  October  14,  1880;  and  also  that 
soon  after  the  defendant  left  the  Grand  she  went  one  day  to 
San  Jos^,  and  that  while  she  was  gone  she  (Vesta  Snow) 
went  to  Martha  Wilson's,  and  they  took  a  bundle  of  the  de- 
fendant's papers  from  behind  a  picture  on  the  wall,  and  she 
looked  over  them  and  read  them  '*  som«,'*  and  the  declara- 
tion and  sundry  "Dear  Wife"  letters  signed  "Sharon," 
and  a  furniture  order  of  October  14,  1880,  were  among 
them. 

Now,  one  item  of  this  statement  is  undoubtedly  false^ 
The  defendant  obtained  the  furniture  on  the  order  of  Octo- 
ber 14,  1880,  and  delivered  it  to  the  person  in  charge,  and 
did  not  have  it  in  1881.  Mr.  Cashmau,  her  witness,  sweara 
that  he  was  then  in  the  plaintiflTs  employ  at  the  factory,  and 
received  the  order,    which,   by  accident,  was   not  placed 
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among  the  factory  papers,  bat  kept  by  him,  aud  that  the 
defendant  never  saw  it  again  until  October  13,  1883.  And 
the  rest  of  the  story  is  too  absurd  and  unreasonable  for  any 
credence.  For  who  can  believe  that  the  defendant,  smart- 
ing under  her  recent  expulsion  from  the  Grand,  would  leave 
papers  of  so  much  importance  to  her  as  this  declaration  and 
these  letters  in  a  loose  package,  behind  a  picture  on  the 
wall  at  Martha  Wilson's,  for  Vesta  Snow  and  other  busy- 
bodies  to  pry  into  and  meddle  with  while  she  was  gone  to 
San  Jose?  And  yet  the  defendant  does  not  hesitate  to 
back  her  witness,  and  swear  she  left  the  papers  behind  the 
picture  as  Vesta  Snow  states,  and  adds  that  when  she  came 
back  she  met  her  uncle  there  and  took  him  into  the  dining- 
room  and  showed  him  the  documents. 

So,  then,  this  kind  of  contemporaneous  evidence  is  re- 
duced to  Vesta  Snow,  who  appears  unworthy  of  credit,  and 
Mary  E.  Pleasant,  of  whom  more  hereafter. 

But  why  are  not  her  relatives  called,  to  whom  she  says 
she  disclosed  the  fact  of  her  marriage  to  the  plaintiff;  and 
particularly  her  uncle,  to  whom  she  says  she  made  the  dis- 
closure while  she  was  at  the  Grand,  and  to  whom  she  says 
she  showed,  the  declaration  of  Martha  Wilson's  soon 
after  she  left  there?  What  more  probable  .than,  if  she 
could  get  the  testimony  of  persons  like  these  to  verify  her 
claim  and  corroborate  her  statements,  she  would  not  be 
leaning  on  such  broken  reeds  as  Snow  and  Pleasant  ? 

Counsel  for  the  defendant,  when  pressed  on  this  point 
daring  the  argument,  replied  that  it  was  not  competent  for 
the  defendant  to  prove  her  own  declarations  in  support  of 
the  writing  or  the  marriage;  but  if  th*e  plaintiff  wanted  to 
contradict  her  in  this  respect  he  could  have  called  thoRe 
persons  for  that  purpose. 

But  it  was  time  enough  to  discuss  the  question  of  com- 
petency when  the  objection  was  made  by  the  plaintiff.  If 
the  defendant  really  believed  that  she  could  prove  these 
acts  and  declarations  of  hers  by  these  relatives  she  would 
have  c&lled  them,  of  course.  It  may  be  admitted  that  the 
competency  of  the  proof  was  in  part  open  to  argument;  but 
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that  woald  not  have  preyeDted  her  from  offering  it  at  least, 
especially  as  she  did  introduce  testimony  of  the  same  kind. 

If  the  declarations  as  to  the  marriage  or  the  existence  of 
the  declaration  were  made  daring  her  residence  at  the 
Grand,  they  were,  in  my  judgment,  admissible  as  a  part  of 
the  res  gestae :  1  Whart.  Ev.,  sees.  258,  259;  2  Greenl.  Ev., 
sec.  462;  1  Bishop  on  Mar.  and  Div.,  sees.  438,  640;  bat 
certainly  it  was  competent  to  call  her  uncle  to  prove  that 
he  had  seen  the  declaration  of  marriage  and  "Dear  Wife" 
letters  at  Martha  Wilson's  house  just  after  the  defendant 
left  the  Grand. 

These  relatives  are  admitted  on  all  hands  to  be  respect- 
able people,  and  it  is  a  very  suspicious  circumstance  that 
not  one  of  them — not  even  the  brother — is  called  or  appears 
to  support  the  defendant  in  any  way.  Her  omission  to  call 
them  to  corroborate  her  statements  is  an  admission  that 
they  would  not  do  so  because  they  could  not. 

It  is  true  that  the  plaintiff  might  have  called  them  in  re- 
buttal to  contradict  the  defendant;  but  as  she  in  effect  ad- 
mitted, by  not  calling  them,  that  they  would  not  corrobor- 
ate her,  that  was  sufficient  for  his  purpose,  and  he  might 
well  refrain  from  needlessly  bringing  them  into  painful 
prominence  in  this  unpleasant  und  unsavory  affair. 

Mary  E.  Pleasant,  better  known  as  Mammie  Pleasant,  is 
a  conspicuous  and  important  figure  in  this  affair,  without 
whom  it  would  probably  never  have  been  brought  before 
the  public. 

She  appears  to  be  a  shrewd  old  negress  of  considerable 
means,  who  has  lived  in  San  Francisco  many  years,  and  is 
engaged  in  furnishing *and  fitting  up  houses  and  rooms,  and 
caring  for  women  and  girls  who  need  a  mammie  or  a  man- 
ager, as  the  case  may  be. 

The  defendant  states  that  she  became  acquainted  with 
this  witness  early  in  1881,  and  soon  after  told  her  of  her 
marriage  and  showed  her  the  documents;  that  from  the  time 
she  had  the  trouble  with  the  plaintiff  she  put  herself  under 
her  direction  and  control,  and  by  her  advice  suppressed  all 
allusion  to  herself  as  the  wife  of  the  plaintiff  in  the  letters 
she  wrote  him  after  she  had  been  ordered  from  the  hotel; 
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and  as  an  excase  for  this  extraordinary  abnegation  of  her- 
self and  affairs  in  favor  of  this  old  woman,  she  swears: 

*'  Mammie  Pleasant  was  old  and  had  the  experience,  and 
she  had  the  experience  of  lots  of  girls  and  tcomen — had  the 
experience  of  the  world;  and  being  a  servant,  and  being  a 
irife,  and  being  the  head  of  families,  I  took  her  advice  and 
wrote  just  about  what  she  woald  dictate.  ...  I  was 
much  of  a  baby." 

Mammie  Pleasant  has  taken  charge  of  this  case  from 
the  beginning,  and,  to  use  her  own  phrase,  is  making  the 
defendant's  "fight,"  whom  she  supports,  and  to  whom  she 
was  forced  to  admit,  after  much  evasion,  she  has  advanced 
more  than  five  thousand  dollars,  and  how  much  more  she 
would  not  tell.  In  my  judgment,  this  case,  and  the  forger- 
ies and  perjuries  committed  in  its  support,  have  their  origin 
largely  in  the  brain  of  this  scheming,  trafficking,  crafty  old 
woman. 

She  states  that  as  early  as  1881  the  defendant  wanted^  her 
to  furnish  her  house  at  a  cost  of  five  thousand  or  six  thous- 
and dollars  on  the  strength  of  her  relations  with  the  plaintiff. 
But  it  seems  that  Mammie  was  not  certain  that  the  plaintiff 
could  be  held  liable  for  the  expense,  and  so  she  called 
on  her  counsel,  Mr.  Tyler,  and  stated  the  case  to  him,  with- 
out, as  she  is  careful  to  say,  mentioning  any  names;  but 
said  that  the  man  owned  two  hotels  and  was  living  in  one  of 
them,  and  the  woman  in  the  other,  which,  under  the  circum- 
stances, is  equivalent  to  saying,  "the  party  of  the  other 
part"  is  William  Sharon.  After  due  deliberation  Mr.  Tyler 
gave  her  a  written  opinion,  which,  she  says,  cannot  now  be 
found,  to  the  effect  that  such  a  contract  as  she  mentioned 
and  he  suggested,  was  a  lawful  marriage  under  the  code,  and 
the  supposed  man  who  owned  two  hotels  (the  Palace  and  the 
Grand)  would  be  legally  liable  for  the  expense  of  furnishing 
his  **code"  or  "contract"  wife  with  a  suitable  residence, 
although  he  was  then  maintaining  her  at  a  cost  of  five 
hundred  dollars  a  month  at  the  Grand. 

Mr.  Tyler  admits  that  in  the  fall  of  1881  or  the  spring  of 
1882  he  was  consulted  by  the  witness,  as  she  states,  and  that 
he  gave  her  a  written  opinion  to  the  effect  that  the  man 
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would  be  liable;  but  I  am  qaite  certain  that  if  the  real  date 
of  ibis  conversation  is  ever  satisfactorily  ascertained  it  wilL 
be  seen  that  it  took  place  in  1883. 

But  however  this  may  be,  defendant  and  the  witness  be* 
ing  thus  instructed  or  informed  as  to  what  constituted  a  valid 
contract  or  declaration  of  marriage  under  the  code,  in  due 
time  and  by  means  best  known  to  themselves,  produced  this 
document,  which  as  a  legal  composition  is  worthy  of  its- 
origin,  and  which,  in  the  language  of  the  senior  counsel  for 
the  defendant,  is  beneath  the  learning  and  skill  of  a  ''jack- 
legged  lawyer." 

On  the  other  hand,  a  number  of  apparently  respectable 
witnesses  testify  to  declarations  and  conversations  of  tha 
defendant  during  her  residence  at  the  Orand  and  afterward^ 
that  are  utterly  irreconcilable  with  the  idea  that  when 
they  were  made  she  had  any  idea  she  was  the  wife  of  the 
plaintiff. 

Mrs.  Mary  H.  Brackett,  the  mother  of  Nellie,  says  the  de- 
fend^t  lodged  at  her  house  from  early  in  August  to  late  in. 
November  of  1882,  and  that  shortly  before  she  left  she 
told  her  that  she  had  been  engaged  to  the  plaintiff,  but 
it  was  broken  off.  Her  brother,  she  said,  was  opposed  ta 
the  match,  because  Sharon's  **  pedigree  was  inferior  to  hers." 
She  also  said  he  was  a  shriveled  up  old  man  anyhow,  whom 
no  one  would  marry  but  for  his  money. 

Mrs.  Sarah  Miliett,  formerly  Sarah  Orr,  was  for  a  long 
time  seamstress  at  the  Grand.  Her  room  was  near  the  de- 
fendant's, and  they  appear  to  have  been  quite  intimate. 
She  swears  that  while  the  defendant  was  living  at  the  hotel 
she  told  her  the  plaintiff  was  her  beau,  and  that  just  before 
he  left  for  Washington,  in  January,  1881,  he  wanted  her  to 
go  with  him  and  be  married  privately,  which  she  declined 
to  do,  and  was  since  sorry  for  it;  and  this  she  said  many 
times,  including  the  last  night  when  she  was  in  the  hotels 
when  the  witness  was  lying  on  the  bed  with  her.  In  the 
spriiig  of  1882  this  witness  called  to  see  the  defendant  oa 
Ellis  street,  when  the  latter  begged  her  to  bring  herself  and 
Sharon  together  again,  promising,  if  he  married  her,  to  give 
the  witness  a  house  and  lot. 
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Mrs.  Sarah  Morgan  heard  the  defendant  say  at  Mrs. 
Hardenberg's  lunch  table  at  Oakland,  in  August,  1881,  that 
lier  engagement  with  Sharon  was  broken  off,  and  that  she 
was  going  East,  and  maybe  to  Earope;  and  that  in  1880,  and 
iifter  Angust  25th,  she  told  the  witness  that  she  was  ''en- 
gaged to  be  married  to  Senator  Sharon." 

Mrs.  Hariet  Kenyon  was  with  the  defendant  as  maid,  ex- 
t)ept  for  one  week,  from  September  11th,  to  the  latter  part 
of  November,  1881.  The  facts  stated  in  her  testimony  are 
altogether  incompatible  with  the  idea  that  the  defendant  was, 
or  eyen  wanted  to  be,  the  plaintiff's  wife,  but  rather  that 
the  old  love  for  the  lawyer  was  on  again,  whom  she  visited 
slyly,  and  dined  with  at  the  Yerein  club,  and  came  home 
8X>oaking  of  as,  " ,  sweetie,  how  I  love  you." 

Mrs.  Nellie  Bacon  knew  the  defendant  slightly  when  she 
first  lived  at  the  Baldwin.  In  the  fall  of  1880  she  went  to 
the  Grand  to  board,  where  she  remained  until  April,  1881. 
She  says  that  during  this  time  she  saw  the  defendant  daily, 
and  she  said  the  plaintiff  was  paying  her  attention,  and 
might  propose  to  her;  that  a  proposal  from  him  involved 
-^  *  many  delightful  things,  and  one  not  so  delightful — his  ad- 
vanced age;"  but  that  she  preferred  the  lawyer  to  any  of  her 
lovers.  In  January,  1881,  when  the  plaintiff  went  to 
Washington,  the  witness,  at  the  request  of  the  defendant, 
draughted  a  letter  for  her  to  plaintiff,  designed  to  make  him 
propose  or  compromise  himself,  which  she  copied  and  sent 
to  him;  but  soon  after  the  plaintiff  returned  from  Washing- 
ton she  said  she  had  trouble  with  him,  and  was  afraid  he 
would  never  marry  her. 

It  is  true  that  defendant  denies  all  these  statements,  and 
apeaks  contemptuously  of  the  people  who  make  them  as  per- 
sons beneath  her  notice.  But  they  appear  to  have  been  her 
associates,  even  in  her  better  days,  and  there  is  not  a 
circumstance  in  the  case  that  makes  against  the  integrity 
and  character  of  either  of  them.  Besides,  it  won't  do  to  sneer 
at  these  people  while  she  consorts  with  Vesta  Snow  and 
Mammie  Pleasant.  Add  to  this,  her  credit  is  so  badly 
damaged  that  her  unsupported  statement  is  not  sufficient 
to  overcome,  or  even  seriously  impair,  the  effect  of  positive 
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testimony  from  uuimpeaclied,  and,  so  far  as  appears,  unim- 
peachable witnesses. 

And  lastly,  let  us  consider  how  the  existence  of  these^ 
documents  and  the  claim  of  the  defendant  that  she  is  the 
wife  of  the  plaintiff  since  August  25,  1880,  comport  or  cor- 
respond with  the  situation  of  the  parties  at  the  time,  and 
their  daily  walk  and  conversation  since. 

In  August,  1880,  the  plaintiff  was  in  the  decline  of  life, 
in  the  possession  of  a  very  large  fortune,  with  a  family  of 
grown-up  children,  to  whom  he  was  much  attached.  As  was 
said  in  Holmes  v.  Hobnes,  1  Sawy.  119,  in  speaking  of  a 
person  somewhat  similarly  situated:  "With  him  the  primary 
object  of  majrriage — the  procreation  of  children — had  beea 
long  accomplished,  and  the  secondary  one — the  avoiding 
of  fornication — does  not  appear  to  have  much  concerned 
him." 

The  defendant  was  a  mature  young  woman  of  rather 
prepossessing  appearance  and  tolerable  attainments,  with 
some  years'  experience  in  hotel  life  and  stock  speculations. 
During  the  past  eight  or  ten  years  she  had  lived  in  com- 
parative luxury  and  ease  on  money  derived  from  her 
family. 

But  early  in  1880  she  found  herself  without  means  and 
the  losing  party  in  a  protracted  game  of  hearts,  for  which 
she  sought,  but  without  effect — 

"  To  give  repentance  to  her  lover 
And  wring  his  bosom  " — 
by  attempting  to  commit  suicide  in  his  presence.  * 

In  this  desperate  condition  she  met  the  plaintiff,  an 
unmarried  man  with  the  reputation  of  a  Oiovanni,  and,  with- 
out any  formal  introduction,  accepted  an  invitation  to  his 
private  office  to  "  talk  stocks,"  which  soon  ended,  as  she 
must  have  expected,  if  not  desired,  in  talking  about  herself. 

If  this  interview  had  ever  taken  place,  as  the  defendant 
relates  it,  it  was  much  more*  likely,  under  the  circumstances, 
to  have  ended  in  an  arrangement  by  which  the  plaintiff 
would  pay  her  five  hundred  dollars  a  month  to  be  his  con- 
venient friend,  than  that  he  should  then  and  there  make  her 
his  wife,  and  admit  her  to  an  unqualified  marital  right  and 
interest  in  his  immense  fortune. 
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Taking  the  defendant's  acconnt  of  the  transaction,  the 
pages  of  fiction  furnish  no  parallel  to  the  singular  and 
unnatural  conduct  of  these  parties.  There  was  no  prelim- 
inary courtship,  but  barely  an  acquaintance  between  them. 
They  came  together  fortuitously  iti  the  stock  operations  of 
California  street,  and  their  personal  intercourse  began  with 
a  proposition  from  the  one  that  the  other  should  be  his  mis- 
tress, which  she  declined,  apparently,  without  being  offended, 
when  he,  unable  to  control  his  sudden  passion,  offered  her 
marriage,  which  she  readily  accepted.  After  a  few  words 
of  parley  as  to  the  modus  operandi^  she  agreed  to  a  secret 
marriage,  to  be  evidenced  by  a  writing  under  the  code,  ex- 
exuted  by  the  parties,  but  unattested  by  witnesses.  There- 
upon the  defendant,  at  the  suggestion  and  dictation  of  the 
plaintiff,  wrote,  at  one  sitting — carrente  calamo — this  unique 
declaration,  without  altering  or  correcting  a  word  or  phrase 
therein,  to  which  the  latter  then  signed  his  name,  adding, 
I  suppose,  by  way  of  emphasis,  the  words,  "  Nevada,  Aug. 
25,  1880." 

And  then  without  more  ado,  without  even  a  parting  kiss  or 
fond  embrace,  they  went  their  several  ways,  as  if  nothing 
more  had  happened  than  a  deal  in  Belcher — not  knowing, 
and  apparently  not  caring,  whether  they  should  ever  meet 
again.  This  ardent  lover,  whose  fervent  affection  led  him  to 
back  the  offer  of  his  plethoric  purse  with  his  widowed  hand, 
turned  his  back  on  the  lovely  and  consenting  Althea  to  give 
his  heart  and  soul  to  the  study  and  control  of  Nevada  mines 
and  politics,  while  she,  in  the  pathetic  language  of  counsel, 
remained  '^an  ungathered  rose.'' 

They  separated  without  any  arrangement  for  the  future* 
and  no  communication  passed  between  them  for  weeks 
thereafter;  and  none  'appears  to  have  taken  place  until 
about  the  date  of  the  letter  to  her  at  the  Baldwin,  which, 
reads  more  like  a  solicitation  for  an  assignation  than  a  com- 
munication from  a  husband  to  a  wife. 

During  this  time  the  Galindo  hotel  burned  down,  and 
she  was  compelled  to  seek  new  lodgings,  and  went  back  to 
the  Baldwin. 

She  admits  that  she  never  informed  her  alleged  husband 
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of  the  occurrence  or  her  whereabouts,  and  when  asked  to 
explain  this  singular  condnct,  she  coald  do  no  better  than 
give  this  frivolous  and  flippant  attswer,  which  carries  its 
refutation  on  its  face : 

''I  knew  when  he  came  down  (from  Nevada),  if  he  wanted 
to  see  me,  he  could  find  me.  I  don*t  think  it  necessary  for 
wives  to  run  after  their  husband.  I  didn't  take  the  trouble 
to  notify  him  where  I  had  gone  to.  I  thought  if  he  cared 
80  much  for  me  as  he  pretended  to,  he  would  find  me.  I 
am  not  in  the  habit  of  running  after  people.** 

The  defendant's  idea  of  what  a  wife  would  or  should  do, 
under  such  circumstances,  is  evidently  not  founded  on  ex- 
perience, and  judging  from  her  conduct  and  the  explanation 
of  the  same,  it  is  evident  that  she  has  yet  to  feel  the  tender 
solicitude  that  a  true  woman  has  for  one  to  whom  she  has 
given  her  heart  and  hand  in  holy  wedlock. 

And  now,  could  anything  be  more  unnatural  and  improb- 
able than  this?  There  is  no  escape  from  the  conclusion — 
the  conduct  of  the  parties  was  contrary  to  human  nature  and 
common  experience,  and  makes  the  story  of  the  marriage 
utterly  incredible,  even  if  it  was  not  contradicted  by  the 
oath  of  the  plaintiff. 

But  the  conduct  of  the  parties,  after  they  found  one  an- 
other, also  contradicts  and  is  altogether  irreconcilable 
with  her  claim  of  marriage,  and  stamps  with  the  mark  of 
falsehood  and  forgery  the  declaration  and  letters  relied  on 
to  support  it. 

It  is  apparent  that  the  defendant  went  to  the  Grand  to  live 
in  pursuance  of  some  arrangement  with  the  plaintiff,  soon 
after  the  letter  to  her  of  September  25,  1880.  This  is 
plainly  indicated  by  the  contents  of  the  letter  to  her  from 
Virginia,  inclosing  the  one  to  Thorn,  and  of  that  also.  But 
during  her  fifteen  months'  residence  there,  the  parties,  so 
far  as  appears,  never  addressed  or  spoke  of  one  another,  in 
public  or  private,  orally  or  in  writing,  as  husband  and  wife, 
or  said  anything  that  implied  such  relation.  Nor  does  it 
appear  that  any  such  claim  was  ever  made  or  admitted  by 
either  of  them  under  any  circumstances. 

The  intercourse  between  the  parties,  so  far  as  is  known 
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or  may  be  inferred  from  the  evidence,  was  of  a  familiar  and 
somewhat  commonplace  character,  but  utterly  wanting  in 
the  tender  consideration  and  respect  usual  apd  proper  be- 
Jtween  husband  and  wife  in  their  station  of  life. 

The  character  of  his  letters  to  her  has  already  been  com- 
mented on.  They  are  very  brief,  and  either  relate  to  the 
payment  of  her  allowance  or  contain  an  invitation  to  dinner, 
which  plainly  implies  that  she  was  not  in  the  habit  of  sitting 
-at  his  table  or  expected  there,  unless  specially  invited. 
They  are  utterly  void  of  affection,  and  altogether  lacking  in 
mention  or  even  allusion  to  the  numberless  and  nameless 
little  incidents  and  affairs  peculiar  to  every  married  couple, 
and  which^  taken  together,  cons  tit  Cite  the  charm  as  well  as 
the  staple  of  married  life.  And  although  Christmas  and 
New  Year  passed  and  a  birthday  came  to  her  while  there, 
it  does  not  appear  that  she  ever  received  a  present,  greeting, 
or  other  token  of  affection  from  the  plaintiff. 

But  there  are  convincing  proofs  in  the  conduct  of  the 
parties  other  than  these  general  and  negative  ones,  against 
this  claim  of  marriage. 

Take  the  circumstance  of  concealing  herself  in  the  plain- 
tiff's rooms  and  watching  him  and  another  undress  and  go 
to  bed  together,  and  the  indifferent  and  indecent  levity  with 
which  she  carried  th6  story  to  the  seamstress.  Waiving  the 
moral  insensibility  which  such  conduct  implies,  it  is  incon- 
ceivable that  a  wif#could  witness  such  a  scene  without  some 
manifestation  of  anguish,  if  not  anger;  and  what  is  worse, 
that  she  could  regard  it  as  a  good  joke,  and  gl^efally  relate 
it  as  such  to  others. 

Speaking  of  the  affair,  she  says,  ''I  laughed  at  it,  and 
told  it  to  a  good  many  people.  It  was  a  very  amusing  affair 
to  me." 

Afterwards,  when  she  came  to  sign  her  deposition,  and 
had  had  time  to  reflect,  and  perhaps  receive  a  suggestion,  she 
seems  to  have  realized  the  damaging  nature  of  her  admission, 
4ind  said  that,  although  she  laughed  at  the  affair,  she  was 
'*'  angry,"  too. 

But  whether  she  was  ''amused"  or  "angry,"  or  whether 
she  laughed  simply  or  with  a  laughter  akin  to  tears,  she 
did  not  act  like  a  wife. 
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Towards  the  close  of  the  year  1881  the  plaintiff  had  evi- 
dently gotten  tired  of  the  defendant,  or  distrusted  her,  and 
probably  both.  Moved  by  these  considerations  he  had  a 
settlement  with  her,  in  which  he  gave  her  seven  thousand 
five  hundred  dollars,  as  already  stated,  for  which  she  gave 
him  a  receipt  in  full  of  all  demands;  soon  after  which  ho 
had  her  summarily,  and  against  her  abject  petition  and  re- 
monstrance, expelled  from  the  hotel. 

Now,  if  the  plaintiff  was  married  to  this  woman,  and  knew 
she  had  the  written  evidence  in  her  possession  of  that  fact,, 
it  is  not  reasonable  or  probable  that  he  would  have  gone  to* 
such- extremity  with  her.  And  although  it  may  be  claimed 
that  he  acted  on  the  supposition  that  she  had  lost  the  declar- 
ation, and  she  swears  she  told  him  so,  for  the  purpose  o£ 
preventing  him  from  getting  it  away  from  her,  he  must  have- 
known  that  if  she  had  letters  of  his  addressed  to  her,  as- 
"Dear  Wife,"  they  were  as  good  weapons  in  her  hands  aa 
the  declaration  itself. 

However,  it  is  sufficient  to  say  that  his  conduct  on  this 
occasion  was  anything  but  that  of  a  husband.  In  fact,  he 
never,  so  far  as  appears,  treated  her  otherwise  than  as  a 
plaything  or  fancy  for  which  he  was  paying  as  he  went,  and 
expected  to  as  long  as  it  suited  him. 

But  the  conduct  of  the  defendant  on  this  occasion  is 
enough,  in  my  judgment,  to  settle  this  question  against  her, 
even  if  the  plaintiff  was  silent  on  the  suBject. 

When  she  was  ordered  to  leave  the  hotel  she  wrote  the 
plaintiff  three  letters  in  quick  succession,  beseeching  him 
by  every  consideration  that  occurred  to  her,  to  allow  her  to 
remain  on  the  old  footing  under  his  roof.  If  at  the  time  she 
believed  herself  to  be  his  wife,  it  is  impossible  that  she 
should  have  written  these  abject  appeals  to  the  plaintiff 
every  word  and  syllable  of  which  read  like  the  wail  of  a  poor 
discarded  friend  or  mistress,  and  not  the  confident  and  cer-^ 
tain  reply  of  an  outraged  wife,  conscious  of  her  rights  and 
her  power  to  assert  them. 

It  is  not  necessary,  and  space  will  not  permit,  to  call  at- 
tention to  these  letters  in  detail.  They  are  cotemporaneous 
conduct  of  the  defendant,  at  the  most  important  crisis  bx 
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her  relatioDS  with  the  plaintiff,  and  their  parport  cannot  be^ 
misunderstood.  The  mere  perusal  of  them  is  enough  to 
convince  any  one  that  they  were  not  written  by  a  wife  to  her 
husband.  These  honored  terms  do  not  even  appear  in 
them.  In  her  direst  distress  she  dare  not  address  him  as 
husband,  or  call  herself  his  wife.  The  highest  ground  on 
which  she  bases  her  appeal  for  mercy  is  ''friendship," — ^an 
indefinite  term,  which  might  well  be  used  to  characterize  the 
relation  between  any  unmarried  n^n  and  woman. 

She  asks  the  question,  would  you  ''  stoop  to  injure  a  girl^ 
and  one  whom  you  have  pretended  to  love  ?"  And  again, 
she  says:  "  Don't  do  things  now  that  will  make  talk"  What 
"talk "  is  she  afraid  of,  but  " talk  "  about  their  doubtful  or 
illicit  relations  ?  Further  on  she  urges  her  claim  in  lan- 
guage that  cannot  be  misunderstood  for  that  of  a  wife:  ''Mr. 
Sharon,  you  have  been  kind  to  m§.  I  have  said  I  hoped  my 
God  would  forsake  me  when  I  ceased  to  show  my  grati- 
tude." "I  had  hoped  to  atlways  have  your  friendship  and 
good  will  throughout  life,  and  always  have  your  good  ad- 
vice to  guide  me."  "I  valued  your  friendship  more  than 
all  the  world.  Have  I  not  given  up  everything  and  every- 
body for  it?"  "  I  have  always  been  kind  to  you,  and  tried 
tu  do  whatever  I  could  to  please  you,  and  I  hope  at  least, 
in  your  unjust  anger,  you  will  let  us  apparently  part/riendSy 
and  don't  do  or  say  anything  that  could  create  or  make  any 

"Gossip"  about  what?  That  the  defendant  was  the* 
plaintiff's  wife,  and  they  had  been  secretly  married.  Was 
that  what  she  was  afraid  of?  No,  not  at  all;  but  rather 
that  she  was  his  leman  and  had  misbehaved  herself,  and 
been  discharged. 

The  plaintiff  took  no  notice  of  her  wail,  and  she  was  com- 
pelled to  go.  But  she  was  not  without  hope  that  they  might 
be  friends  again,  and  in  the  summer  of  1882  she  appears  to 
have  been  in  the  habit  of  calling  on  him  at  the  Palace,  but 
her  calls  were  never  returned.  And  in  August  of  that  year- 
she  wrote  the  plaintiff  the  remarkable  letter,  known  as  the 
"  us  girls,"  or  "  egg  and  champagne  "  letter. 

It  is  given  above  in  full,  and  speaks  for  itself.     How  anj* 
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*ODe  can  have  the  hardihood  to  claim  that  it  was  written  by 
a  wife — and  a  deeply  injured  one— to  a  cruel  and  unfaithful 
husband,  is  more  than  I  can  understand. 

It  is  apparently  the  work  of  an  artful  woman  who  is 
anxious  to  get  her  net  over  the  head  of  a  wayward  old 
millionaire  again,  and  recall  him  to  her  side  once  more — 
not  so  much  for  love,  as  moonlight  drives,  visits  to  the 
springs,  lovely  days  in  the  country,  egg  in  champagne,  and 
the  like.  And  distrustitg  the  power  of  her  own  familiar 
•charms  and  honeyed  phrases,  she  adroitly  contrives  to  put 
young  ''  Nell  "  in  the  foreground,  as  a  fresh  lure  to  the  wary 
•old  bird. 

Some  time  after  this  the  defendant  took  Nellie  Brackett 
with  her  to  the  Palace,  and  the  plaintiff  had  them  both  put 
out  of  the  hotel;  whereupon  the  letter  signed  Miss  Brack- 
ett, and  known  as  the  ''Old  Sharon"  letter,  was  written 
and  sent  to  the  plaintiff.  The  defendant  says  the  letter  was 
written  by  Nellie  Brackett,  but  that  she  knew  of  it  and 
approved  of  it.  but  I  think  there  is  no  doubt  but  that  she 
dictated  it  or  wrote  it  herself  and  had  Nelly  copy  it.  But 
that  is  not  very  material  to  my  present  purpose.  Certainly 
the  writer  of  this  letter  never  dreamed  that  the  defendsmt 
was  the  wife  of  the  man  she  was  berating,  and  if  Nellie 
wrote  it,  it  is  another  cogent  circumstance  to  show  thai  she 
did  not  know  of  the  alleged  marriage,  or  the  existence  of 
the  disputed  documents,  and  that  the  defendant's  statement 
that  she  bad  before  then  told  her  of  the  one  and  showed  her 
the  other  is  untrue;  and  to  this  effect  is  Nellie  Brackett's 
testimony.  But  if  it  was  written  or  dictated  by  the  defend- 
ant, it  is  only  another  link  in  the  long  chain  of  independent 
and  indisputable  circumstances  contradictory  of  the  defend- 
ant's claim  and  testimony. 

The  writer  speaks  of  the  defendant  as  ''a  motherless, 
fatherless  girl,  *  *  *  alone  in  the  world,"  and  leaves 
no  room  for  even  an  implication  that  she  ever  thought  of  her 
as  the  wife  of  any  one.  The  style  and  matter  indicates  that 
the  defendant  can  be  fierce  and  abusive  as  well  as  wheed- 
ling and  fond;  but  she  had  no  thought  then  that  the  person 
she  addressed  as  **  you  horrible,  horrible  man,"  was  her  own 
•dear  husband. 
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The  character  and  contents  of  these  five  letters  of  the 
defendant  are  too  damaging  to  her  claim  to  be  passed  over- 
in  silence.  They  could  not  bo  directly  denied,  but  a  weak 
attempt  has  been  made  to  palliate  them. 

The  defendant  first  took  refage  in  the  secrecy  clanse  ot 
the  declaration,  which  bound  her  not  to  make  its  contenta 
''  public  "  for  two  years,  although  it  is  probable  that  the^ 
last  two  of  these  letters  were  written  after  that  period  had 
expired.  She  said  she  was  adyised  that  if  she  did  not  keep 
that  promise  the  marriage  would  become  void  or  the  plain- 
tiff- would  make  her  trouble,  and  therefore  she  did  not  feel 
at  liberty  to  address  him,  even  privately,  as  his  wife  or  her 
husband — even  when  he  was  driving  her  from  his  presence 
and  protection.  It  is  not  likely  that  any  lawyer  ever  gavo 
her  any  such  absurd  advice,  and  as  she  has  failed  to  call 
the  adviser  to  corroborate  her  statement,  that  story  may  be 
dismissed. 

However,  on  being  confronted  with  some  imaginary  con- 
versations she  says  she  had  with  the  plaintiff  during  this 
period,  in  which  she  told  him  to  his  teeth  that  she  was  hia 
wife  and  meant  to  have  her  rights  as  such,  she  fell  back  on 
her  good  genius  Mammie  Pleasant.  She  says  she  wrote  the 
letters  and  wanted  to  do  so  as  the  plaintiff's  wife,  but  this 
wise  old  manager  would  not  let  her  write  a  word  to  the 
plaintiff  indicating  that  she  was  his  wife,  for  fear  it  would 
"  rile  "  him,  and  make  trouble. 

This  is  a  very  flimsy  story  and  altogether  unworthy  of 
credit.  To  one  who  has  seen  and  heard  the  defendant  ia 
court  and  has  read  the  report  of  her  examination  before  the 
examiner,  the  idea  that  old  Mammie  Pleasant  or  any  one 
else  could  control  her  tongue  or  pen  in  her  intercourse  with 
the  plaintiff  is  simply  ridiculous. 

Neither  is  it  reasonable  that  she  or  any  one  else  would 
regard  it  as  a  violation  of  the  secrecy  clause  in  the  declara- 
tion for  her  to  address  the  plaintiff  in  private  as  his  wife, 
and  to  insist  on  being  treated  accordingly.  She  did,  accord- 
ing to  her  own  statement,  tell  a  number  of  persons  before 
this  of  the  marriage,  and  she  Sfiys  she  did  not  think  that 
was  making  it  ''  public."    Then  how  could  she  imagine  she 
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was  not  at  liberty  to  speak  of  the  matter  in  private  to  ''the 
party  of  the  other  part  ?  "  . 

Bat  the  iQConsistency  of  her  condnct,  compared  with  her 
claim,  does  not  stop  here.  For  more  than  a  year  after  the 
expiration  of  the  secrecy  clause,  she  made  no  sign  or  pre- 
tense of  being  the  plaintiffs  wife.  During  this  time  the 
plaintiff,  paid  her  no  attention,  but  treated  her  as  a  person 
he  was  well  rid  of.  Her  financial  resources  were  daily 
diminishiug  as  she  neared  the  end  of  the  provision  made 
for  her  by  the  plaintiff  in  the  fall  of  1881.  There  was  no 
longer  any  reason  why  she  should  not  openly  address  the 
plaintiff  as  his  wife  and  demand  recognition  and  support 
from  him  accordingly.  Not  only  this,  but  she  had  every 
reason  now  to  exhibit  her  documents  to  her  brother  and 
other  relatives,  and  at  least  claim  their  countenance  and 
advice. 

But,  instead  of  this,  she  gave  herself  and  her  cause  into 
the  keeping  of  an  old  woman  who  appears  to  be  no  better 
than  a  go-between,  and  one  William  Neilson,  of  whom  the 
counsel  for  the  plaintiff  said,  on  the  argument,  without 
objection  or  reply  from  any  one,  as  a  reason  for  not  having 
taken  his  testimony,  **It  was  not  thought  worth  while  to 
tarnish  the  record  with  any  statement  he  might  make." 

And  through  such  agencies  and  advice,  as  Pleasanfs  and 
Neilson,  she,  finally,  on  September  8,  1883,  without  a  note 
of  warning  to  or  demand  on  her  alleged  husband,  precipita- 
ted her  case  on  the  public  in  a  melodramatic  and  round- 
about way,  by  having  the  plaintiff  arrested  for  adultery,  on 
the  assumption  that  he  was  her  husband,  and  soon  after 
publishing  the  declaration  and  what  purported  to  be  a 
"Dear  Wife  "letter. 

But  the  original  of  this  letter  has  never  been  produced, 
^nd  the  defendant  on  her  examination  admitted  that  she 
never  had  one  like  it.  Nellie  Brackett  swears  that  it  was 
addressed  "My  Dear ,"and  that  the  defendant  after- 
wards spoiled  it  in  trying  to  substitute  the  word  "Wife" 
for  the  dash.  Her  testimony  on  this  point  is  substantially 
as  follows : 

"After  Mr.  Sharon's  arrest  Neilson  said  he  would  pub- 
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lish  the  letter  addressed  'My  Dear '  as  'My  Dear  Wife/ 

Miss  Hill  said  she  did  Dot  like  that,  because  she  had  no 
auch  letter.  Neilson  said  that  he  would  see  that  she  bad  a 
'  Wife '  letter  out  of  that  one  that  had  a  dash  on  ft.  After 
four  or  five  weeks,  he  not  attending  to  it,  she  tried  to  fix 
that  letter  herself  and  spoiled  it."  Her  testimony  is  strongly 
<$orroborated  by  that  of  the  defendant,  and  squares  with  the 
admitted  facts  and  probabilities  of  the  case. 

But  the  effect  of  this  circumstance  does  not  stop  here. 
The  transaction  furnishes  another  convincing  argument 
against  the  existence  of  the  ' '  Dear  Wife  "  letters,  as  late  as 
September,  1883.  For  if  the  defendant  had  bad  the  ''Dear 
Wife"  letters  when  Neilson  published  the  admitted  spurious 
one,  she  would  certainly  have  furnished  him  one  of  them 
for  publication. 

Neilson's  relations  with  the  defendant  at  that  time,  and 
his  position  in  the  affair,  are  not  doubtful.  He  was  her 
agent  and  adviser,  and  knew  as  well  as  she  did  that  she 
then  had  no  "  Dear  Wife  "  letters.  This  will  appear  from 
the  agreement  between  her  and  her  counsel  for  the  division 
of  the  prospective  fruits  of  this  predatory  litigation. 

On  October  24,  1883,  Mr.  Tyler  made  a  written  agree- 
ment with  the  defendant,  she  signiug  it  as  '*S.  A.  Hill," 
for  the  prosecution  of  a  suit  against  the  plaintiff  for  the  vin- 
dication of  her  good  name  and  a  division  of  the  common 
property,  which  they  subsequently  alleged  to  be  of  the 
value  of  ten  million  dollars,  for  one  half  of  what  he  might 
recover.  The  agreement  contains  a  clause  to  the  effect  that 
Mr.  Tyler  will  not  settle  with  Sharon  without  the  consent 
of  the  defendant  "  and  her  agent,  William  Neilson  " — who 
-doubtless  was  an  agent  with  an  interest,,  and  well  advised  in 
the  premises. 

The  only  inference  to  be  drawn  from  these  facts  is  that  on 
September  8,  1883,  and  until  some  time  afterward,  the 
^' Dear  Wife"  letters  were  not  in  existence.  The  tracing 
and  alteration  had  not  then  been  done.  The  conspiracy  had 
not  progressed  so  far.  No  credible  witness  swears  to  hav- 
ing seen  them  earlier  than  September  26;  And  if  any  one 
had,  in  the  light  of  these  facts,  it  would  be  considered  a 
mistake. 
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B.  P.  Clement  says  he  saw  them  between  September  26 
and  October  10.  C.  D.  Gashman  says  on  October  20;. 
Samuel  Sonle  says  on  November  23;  and  W.  B.  Tyler  saya 
in  Octob^.  Vesta  Snow  and  Mammie  Pleasant  are  the 
only  persons  who  say  they  saw  them  earlier. 

I  have  thns  gone  over  the  salient  points  in  this  case  at 
some  length.  Much  more  might  be  said  on  minor  points  to- 
the  same  effect.  But  this,  in  my  judgment,  is  sufficient  to 
show  that,  humanly  speaking,  it  is  not  possible  that  this 
declaration  of  marriage  was  ever  signed  by  the  plaintiff,  and 
that  it  is  morally  certain  that  both  it  and  the  "  Dear  Wife"^ 
letters  are  false;  that  they  were  practically  forged  by  the 
defendant  by  writing  the  declaration  over  a  simulated  signa- 
ture, and  by  making  tracings  and  alterations  of  letters  from 
the  plaintiff  to  herself,  and  substituting  in  the  address 
thereof  the  word  ''Wife"  for  **  Miss  Hill"  or  "Allie,"  and 
omitting  at  the  end  of  the  one  in  ink  the  words  ''Yours* 
Truly;*'  and  that  the  claim  of  the  defendant  to  be  the  wife 
of  the  plaintiff  is  wholly  false,  and  has  been  put  forth  by 
her  and  her  co-conspirators  for  no  other  purpose  than  U> 
despoil  the  plaintiff  of  his  property. 

In  this  undertaking,  doul>tless,  the  proverbial  sympathy 
of  the  multitude  for  an  attractive  young  woman  engaged  in 
an  affair  of  this  kind  with  an  immoral  old  millionare  was- 
largely  relied  on  to  make  the  conspiracy  successful.  But 
in  a  court  of  jastice  such  considerations  have  no  place. 
Here,  at  least,  the  conduct  of  the  parties  must  be  measured 
and  characterized  by  the  evidence,  and  have  effect  according 
to  the  law  in  such  cases  provided. 

A  woman  who  voluntarily  submits  to  live  with  a  million* 
aire  for  hire,  ought  not,  after  she  finds  herself  supplanted 
or  discharged,  to  be  allowed  to  punish  her  paramour  for  the 
immorality  of  which  she  was  a  part,  and  may  be  the  cause, 
by  compelling  him  to  recognize  her  as  his  wife  and  endow 
her  of  his  fortune. 

If  society  thinks  it  expedient  to  pauish  men  and  womeu 
for  the  sin  of  fornication,  let  it  do  so  directly.  But  until 
so  authorized,  the  courts  have  no  right  to  assume  such  func- 
tion, and,  least  of  all,  by  aiding  one  of  the  parties  to  an 
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irregular  sexual  intercourse  to  despoil  the  other,  on  the 
improbable  pretense  that  the  same  was  matrimonial  and  not 
meretricious. 

The  question  of  whether  there  was  a  marriage  between 
these  parties,  assuming  the  defendant's  statement  to  be 
true,  does  not  directly  arise  in  this  case.  This  suit  is 
brought  to  annul  the  written  evidence  of  the  alleged  mar- 
riage, on  the  ground  of  its  falsity,  and  to  enjoin  the  defend- 
ant from  setting  it  up  or  using  it  to  the  prejudice  or  injury 
of  the  plaintiff. 

But  in  determining  this  question,  the  conduct  of  the  parties 
during  the  time  it  was  claimed  they  were  living  under  this 
instrument  as  man  and  wife,  has  necessarily  been  examined, 
and  found  not  to  support  such  claim.  And  so  far  as  the  ele- 
ment of  consent  in  this  alleged  marriage  depends  on  this 
declaration,  the  conclusion  that  it  is  false,  is  equivalent  to 
a  determination  that  there  was  no  marriage  between  the 
parties,  and  that  their  intercourse  was  meretricious. 

But  I  cannot  refrain  from  saying,  in  conclusion,  that  a 
community  which  allows  the  origin  and  integrity  of  the 
family — the  corner-stone  of  society — to  rest  on  no  surer  or 
better  foundation  than  a  union  of  the  sexes,  evidenced  only 
by  a  secret  writing,  and  unaccompanied  by  any  public  recog- 
nition of  each  other  as  husband  and  wife  or  the  assumption 
of  marital  rights,  duties  and  obligations  except  furtive  inter- 
course, more  befitting  a  brothel  than  otherwise,  ought  to 
remove  the  Cross  from  its  banner  and  symbols  and  replace  it 
with  the  Crescent. 

The  plaintiff  is  entitled  to  the  relief  prayed  for,  and  it  is 
so  ordered. 

Sawyer,  Circuit  Judge,  concurring.  The  following  state- 
ment of  the  proceedings  in  this  case  will  present  the  poiuts 
of  law  decided : 

The  bill  was  filed  October  8,  1883,  the  object  being  to 
cancel,  as  a  forgery  and  a  fraud,  an  alleged  written  declara- 
tion of  marriage,  a  copy  of  which  is  set  out  in  the  bill.  A 
subpoena  was  thereupon  issued,  and  on  October  3,  1883,  duly 
served  on  the  respondent,  who  entered  an  appearance  on  the 
next  rule  day,  November  3,  1883. 
23 
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On  November  1,  1883,  nearly  a  month  after  the  filing  of 
the  bill,  and  seryioe  of  sabpoena  in  the  case,  the  respondent 
by  the  name  of  Sarah  Althea  Sharon,  filed  a  complaint 
against  William  Sharon,  complainant  herein,  in  the  supe- 
rior court  of  the  city  and  county  of  San  Francisco,  wherein 
she  alleged,  that  on  August  25,  1880,  she  and  said  Sharon, 
by  mutual  agreement,  became  husband  and  wife,  and  com- 
menced cohabiting  together  as  such;  that,  "inasmuch  as 
said  marriage  had  not  been  solemnized  in  the  mode  pro- 
vided by  section  70  of  the  civil  code  of  California,  the 
plaintiff  and  defendant,  jointly,  made  a  declaration  of  mar- 
riage in  writing,  signed  by  each  of  them,  substantially  in 
form  reqaired  by  section  75  of  the  civil  code  of  California, 
and  until  the  month  of  November,  1881,  the  plaintiff  and 
defendant  lived  and  cohabited  together  in  said  city  and 
county  as  husband  and  wife;"  that  on  or  about  November  5, 
1881,  defendant  demanded  of  the  plaintiff  in  said  suit,  a  sur- 
render of  said  declaration  of  marriage,  and  threatened  vio- 
lence if  she  refused  to  comply  with  his  demand;  '' refused 
to  recognize  his  said  marriage  with  plaintiff,  and  drove 
plaintiff  from  him,  and  refused  to  live  or  cohabit  with  her 
for  more  than  a  year,  thereby  willfully  deserting  her."  In 
addition  to  desertion,  she  alleged  numerous  acts  of  adultery 
with  other  women,  as  further  grounds  for  a  divorce.  She 
then  prays  "  that  her  marriage  with  said  defendant  may  be 
declared  legal  and  valid;"  "  that  she  may  be  divorced  from 
said  defendant,'' and  for  a  division  of  the  common  prop- 
erty, alleged  to  be  of  more  than  ten  millions  of  dollars  in 
value. 

On  November  10,  1883,  defendant,  William  Sharon,  filed 
his  answer  to  said  complaint  in  the  superior  court,  denying 
all  the  allegations  relating  to  the  marriage,  and  averring, 
that  said  alleged  declaration  of  marriage  in  writing  is  a 
forgery,  and  fraud.  On  November  22,  1883,  defendant, 
Sharon,  removed  the  case  to  this  court,  on  the  ground  that 
he  was  a  citizen  of  the  state  of  Nevada,  and  plaintiff  a  citi- 
zen of  California;  and  the  transcript  of  the  record  was  filed 
in  this  court  two  days  thereafter,  on  November  24,  1883. 
On  December  3,  1883,  the  plaintiff  in  said  suit  gave  notice 
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of  a  motion,  based  on  the  record  in  the  case,  to  remand  the 
same  to  the  state  court,  on  the  ground  ''  that  the  said  circuit 
court  has  no  jurisdiction  in  the  suit,  neither  of  the  subject- 
matter  thereof,  nor  of  the  parties."  Without  bringing  this 
motion  to  a  hearing,  on  December  31,  1883,  on  application 
of  plaintiff's  attorneys  therein,  and  on  stipulation  of  coun- 
sel, as  follows;  ''It  is  hereby  stipulated  by  and  between 
the  respective  parties,  that  the  above  entitled  suit  be  re- 
manded to  the  superior  court  of  San  Francisco,  state  of 
California,  whence  it  came,"  it  was  ''ordered  that  the 
above  entitled  cause  be,  and  the  same  hereby  is,  remanded 
to  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco." 

After  the  case  had  been  thus  remanded  to  the  superior 
court,  on  January  3,  1884,  a  stipulation  in  the  following 
language,  signed  by  the  attorneys  of  the  respective  parties, 
was  filed  in  said  superior  court:  "It  is  hereby  stipulated 
and  agreed  by  and  between  the  respective  parties  to  this 
suit,  that  the  above  entitled  cause  may  be  assigned  to  de- 
partment two  of  said  court,  and  tried  by  Hon.  J.  F.  Sulli- 
van, without  a  jury." 

In  the  meantime,  on  the  rule  day  next  succeeding  her 
appearance  in  this  court — December  3,  1883 — respondent, 
Sarah  Althea  Hill,  filed  a  demurrer  to  the  bill  in  this  suit, 
which  was  argued  and  submitted  on  January  21,  1884,  and 
after  due  consideration  overruled  March  3,  1884,  in  an  opin- 
ion reported  in  10  Sawy.  48. 

On  April  24,  1884,  after  two  extensions  by  the  court  of 
time  to  plead,  a  plea  in  abatement  was  filed  by  respondent, 
alleging:  1.  Another  suit  pending  in  the  superior  court  for 
the  same  cause — said  suit  of  Sharon  v.  Sharon.  2.  That 
complainant,  Sharon,  was,  at  the  commencemeat  of  the  suit, 
and  still  continued  to  be,  a  citizen  of  California,  and  not  of 
Nevada,  as  alleged  by  him.  A  replication  to  this  plea  was 
filed  May  5, 1884.  The  case  then,  in  pursuance  of  the  prac- 
tice of  the  court,  went  regularly  upon  the  calendar  of  the 
July  term,  1884,  for  trial  of  the  issue  on  the  plea  in  abate- 
ment, and  on  the  regular  call  of  the  calendar,  in  pursuance 
of  the  rules  and  practice  of  this  court,  on  July  14,  the  first 
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day  of  the  term,  it  was  set  down  for  hearing  for  September 
2,  1884.  On  September  2,  upon  being  regularly  called  in 
its  order,  the  hearing  was  oontinaed  to  October  15,  1884. 
On  October  15,  the  case,  apon  being  regularly  reached  and 
called  in  its  order,  was  submitted  for  decision  by  the  coua- 
sel  for  complainant,  in  pursaance  of  rule  44  of  this  courts 
no  counsel  appearing  for  respondent.  The  case  was  sub- 
mitted on  the  pleadings,  without  evidence,  none  having  been 
taken — more  than  five  months  having  elapsed  since  the  case 
was  at  issue  on  the  plea,  and  the  time  for  taking  testimony 
having  long  before  expired,  no  extension  of  time  for  taking 
testimony  having  been  granted,  or  applied  for,  by  either 
party.  On  October  16, 188^  the  plea  was  found  false  and  over- 
ruled on  tiiat  ground,  there  being  no  evidence  to  support  it 
(See  opinion  of  the  court,  reported  in  10  Sawy.  394). 

Leave  to  answer  to  the  meritB  within  thirty  days  having 
been  given,  and  the  time  having  been  from  time  to  time  ex- 
tended, an  answer  was  finally  filed  on  December  30,  1884« 
in  which  the  allegations  of  the  bill,  including  the  allegation 
of  the  citizenship  of  complainant,  were  denied— an  attempt 
being  thereby  made,  without  leave  of  the  court  first  ob- 
tained, to  again  raise,  in  the  general  answer,  the  issue  of 
citizenship  before  determined  and  adjudged  on  the  plea  in 
abutement. 

No  application  had  been  made,  or  leave  granted  for  a  re- 
hearing on  the  plea  in  abatement,  or  to  reopen  that  issue^ 
already  passed  into  judgment,  and  tlie  Interlocatory  decree 
adjudging  the  plea  false,  and  overruling  it,  was  still  in  full 
force.  A  replication  to  the  general  answer  having  been 
filed,  and  the  case  put  at  issue  January  2,  1885,  the  parties, 
shortly  thereafter,  ])roceeded  to  take  testimony.  During 
the  time  these  proceedings  were  going  on,  the  trial  of  the 
said  divorce  suit  of  Sharon  v.  Sharon  was  commenced  in 
the  said  superior  court  on  March  10,  1884,  and  continued 
from  time  to  time  until  September  17,  1884,  when  it  was 
finally  submitted  to  the  court  for  decision. 

On  February  18,  1885,  the  court  filed  its  findings  of  fact, 
and  conclusions  of  law,  and  ordered  a  decree  in  favor  of 
complainant,  granting  a  divorce,  which  decree  was  entered 
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upon  the  findiDgs  on  February  19,  1885.  In  the  decree, 
alter  reciting  that  it  is  ''  fonnd  that  plainti£f  and  defendant 
intermarried  in  Angnst,  1880,  and  that  the  defendant  de- 
serted the  plaintiff  in  December,  1881,'*  it  is  ordered, 
adjudged,  and  decreed,  that  the  plaintiff  and  defendant  are 
husband. and  wife,  and  that  the  marriage  now  existing  be- 
tween the  plaintiff  and  Sarah  Althea  Sharon  be,  and  the  same 
is,  hereby  dissolved,  and  that  said  parties  are,  and  each  of 
them  is,  freed  from  the  obligations  thereof." 

The  second  finding  of  the  court  in  said  case  is  as 
follows:  "That  on  the  25th  day  of  August,  a.d.  1880, 
the  plaintiff  and  defendant  each  signed  a  certain  declara- 
tion of  marriage,  in  the  words  and  figures  following,  to 
wit:" 

(Here  is  set  out  the  contract  in  the  same  language  and 
form  as  set  out  in  the  bill  in  this  suit,  and  in  the  opinion  of 
my  associate,  and,  also,  as  it  appears  in  10  Sawy.  18). 

"Which  was  the  only  written  declaration,  contract,  or 
agreement  of  marriage  ever  entered  into  between  said  par- 
ties, and,  at  the  time  of  signing  said  declaration,  plaintiff 
and  defendant  mutually  agreed  to  take  each  other  as,  and 
lienceforth  to  be  to  each  other,  husband  and  wife. " 

The  third,  fourth,  eighth,  and  ninth  findings  are  as  fol- 
lows: 

"3.  That  afterwards,  and  about  the day  of  Septem- 
ber, 1880,  the  plaintiff  and  defendant  commenced  living  and 
cohabiting  together  in  the  way  usual  with  married  people, 
although  their  cohabitation  was  kept  secret,  and  so  contin- 
ued for  the  space  of  more  than  one  year,  and  down  to 
the  twenty-fifth  day  of  November,  1881,  and  during  all  of 
said  time  plaintiff  and  defendant  matually  assumed  towards 
each  other  marital  rights,  duties,  and  obligations." 

"  4.  That  during  the  time  plaintiff  and  defendant  so  lived 
together,  defendant  visited  her  relations  with  her,  escorted 
her  to  places  of  amusement,  and  introduced  her  to  respect- 
able families  and  to  members  of  his  own  family,  and  wrote 
to  her  several  letters,  while  absent  from  her,  in  which  he  ad- 
dressed her  as  *  My  Dear  Wife.' " 
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"  8.  That  it  is  not  trae,  as  stated  in  the  answer  of  defend- 
ant, that  plaintiff  has  either  falsely  or  frandnlently  assumed 
the  name  of  Sarah  Althea  Sharon;  bat,  on  the  contrary,  that 
it  is  her  real  name;  nor  is  it  tcae  that  she,  or  any  one,  forged 
the  document  mentioned  in  the  complaint  and  heretofore  set 
forth;  on  the  contrary,  the  said  document  is  genuine,  and 
was  signed  by  the  plaintiff  and  defendant  at  the  time  it  pur- 
ports to  have  been  signed." 

''9.  That  defendant  neTcr  introduced  plaintiff  as  his  wife^ 
nor  spoke  of  her  as  such  in  the  presence  of  other  persons. 
That  plaintiff  never  introduced  defendant  as  her  husband^ 
nor  spoke  to  nor  of  him  to  other  persons  in  his  presence  as 
her  husband.  That  the  parties  were  never  reputed  among 
their  mutual  friends  to  be  husband  and  wife,  nor  was  there 
at  any  time  any  mutual  open  recognition  of  such  relation- 
ship by  the  parties,  nor  any  public  assumption  by  the  par- 
ties of  the  relation  of  husband  and  wife." 

On  February  26,  1885,  the  defendant,  Sharon,  took  and 
perfected  an  appeal  from  said  judgment  of  the  superior  ooorfc 
to  the  supreme  court  of  the  state,  and  gave  a  bond  of  such 
character  as,  under  the  statute,  to  operate  as  a  supersedeas^ 
and  a  stay  of  all  proceedings  pending  the  appeal,  and  the 
case  now  stands  pending  on  appeal,  and  undetermined,  in 
the  supreme  court  of  the  state. 

After  the  rendering  of  the  said  judgment  in  the  state  court 
in  said  case  of  Sharon  v.  Sharon,  the  respondent  presented 
to  this  court  a  certified  copy  of  the  pleadings,  findings,  and 
judgment  (or  decree)  therein,  and  asked  leave  to  file  a  sup- 
plemental answer  in  this  case,  setting  up  such  record  as  res: 
acfy'udicata,  and  praying  a  stay  of  proceedings  in  this  ease 
''until  the  judgment  in  said  case  of  Sarah  AUhea  Sharon  v. 
WiUmm  Sharon  shall  become  finals''  thus  recognizing  the  fact 
that  said  judgment  had  not  yet  *' become  final,'' 

The  complainant,  in  response,  presented  a  copy  of  the 
record,  showing  that  a  suspensive  appeal  had  been  taken, 
and  was  then  pending.  On  March  4,  1885,  leave  was  given 
to  file  the  supplemental  answer,  and  it  was  filed,  but  the 
court  reserved  the  determination  of  the  effect  of  the  proceed- 
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iugs  set  up  in  the  supplemental  answer  until  the  final  bear- 
ing of  the  case,  and  denied  the  motion  to  stay  proceedings 
until  the  judgment  shall  ''become  final"  in  the  state  court. 

It  also  appeared,  upon  the  final  hearing,  that  defendant 
Sharon  moved  for  a  new  trial  in  said  case  of  Sharon  v. 
Sharon  in  the  superior  court,  and  that  said  motion  for  new 
trial  is  still  pending  and  undetermined  in  said  court. 

On  March  9,  1885,  in  resisting  an  application  on  the  part 
of  complainant  to  compel  the  respondent  in  this  case  to  pro- 
duce certain  papers  before  the  examiner  to  be  used  in  evi- 
dence, the  respondent  urged  that  the  bill  did  not  allege  the 
citizenship  of  the  parties  in  such  form  as,  upon  its  face, 
shows  jurisdiction  in  this  court  over  the  case,  and  for  that 
reason  the  court  had  no  authority  to  make  the  order. 

This  objection,  after  argument  and  full  consideration,  was 
overruled,  and  the  bill,  on  that  point,  sustained  in  an  opin- 
ion reported  in  10  Sawy.,  635. 

In  resisting  a  further  order  to  show  cause  why  certain 
papers  should  not  be  produced  before  the  examiner  for  pur- 
poses of  evidence  in  the  case,  on  April  20, 1885,  the  respond- 
ent filed  several  affidavits,  tending  to  show,  that  the 
complainant,  Sharon,  was  not,  at  the  commencement  of  the 
suit,  or  at  any  time  afterward,  a  citizen  of  Nevada;  but  was 
during  all  the  time  a  citizen  of  California,  and,  therefore, 
that  the  court  had  no  jurisdiction  over  the  case,  and,  con- 
sequently, no  jurisdiction  to  make  the  order  sought.  The 
court,  in  a  decision  reported  in  10  Sawy.,  666,  rejected  the 
affidavits,  on  the  grounds,  that  the  question  of  citizenship 
had  been,  conclusively,  and,  finally,  determined  for  this  case 
on  the  plea  in  abatement,  the  decision  and  interlocutory 
decree  adjudging  the  plea  false  being  still  in  full  force;  and 
that  there  was  no  longer  an  open  issue  in  the  case  on  the 
question  of  citizenship.  Also,  on  the  ground  that  the  issue, 
if  open  for  trial,  would  not  be  determined  upon  ex  parte 
affidavits,  but,  only,  as  one  of  the  issues  in  the  case. 

Notwithstanding  these  rulings,  the  respondent  put  in  tes- 
timony before  the  examiner,  under  and  subject  to  the  objec- 
tion of  the  complainant,  that  it  is  immaterial  and  irrelevant 
to  any  open  issue  in  the  case,  and,  at  the  hearing,  insisted 
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that  the  iKsae  was  still  open,  and  that  the  testimony  shoald 
be  considered,  and  the  issue  again  decided  on  the  evidence 
as  then  presented.  Bespondent's  counsel,  also,  insisted  upon 
again  arguing  the  question  made,  and  decided,  on  the 
demurrer,  that  the  bill  does  not  state  a  case  for  equitable 
cognizance. 

The  court,  being  fully  satisfied  with  its  former  decisions 
on  these  points,  overruled  the  application  of  respondent's 
counsel,  and  declined  to  hear  further  argument  upon  them. 

Upon  the  foregoing  state  of  facts  the  points  of  law  to  be 
considered  arise.  It  is  first  insisted,  that  the  complainant 
is  estopped  from  litigating  the  validity  of  the  alleged  mar- 
riage contract,  in  this  case  in  this  court,  by  the  stipulation 
mentioned,  in  pursuance  of  which  another  case — the  said 
case  of  Sharon  v.  Sharon— -vreiB  remanded  to  the  state  court. 
It  is  claimed  that  by  that  stipulation  all  the  matters  in  con- 
troversy between  these  parties  was  agreed  to  be  litigated 
in  the  state  court,  alone.  But  nothing  of  the  kind  appears, 
expressly,  or,  inferentially,  in  the  stipulation.  It  makes  no 
reference  to  this  case  at  all.  That  case  was  commenced  in 
the  state  court,  and  removed  to  this  court  by  the  defendant 
therein  under  the  act  of  congress  of  1875,  on  the  supposi- 
tion that  he  bad  a  right  to  try  it  in  the  courts  of  the  United 
States.  The  plaintiff  in  the  case  denied  that  right  on  the 
face  of  the  record,  on  the  grounds  that  the  subject  matter — 
it  being  a  suit  for  divorce— was  not  within  the  jurisdiction 
of  this  court  in  any  event,  and,  that,  it  did  not  appear  to  be 
a  case  for  jurisdiction  on  the  ground  of  citizenship,  even  if 
this  court  could  take  jurisdiction,  in  any  case,  of  a  suit  for 
divorce.  On  these  grounds  complainant  moved  to  remand 
the  case,  as  having  been  improperly  removed,  and  in  view 
of  the  decision  of  the  supremo  court  in  Barher  v.  Barber^  21 
How.  684,  the  respective  counsel  may  have  supposed,  that 
there  was  some  ground  to  believe,  that  the  motion  might  be 
sustained  on  the  ground  of  want  of  jurisdiction  over  a  suit 
for  divorce,  had  it  been  prosecuted  to  a  decision.  However 
this  may  have  been,  the  respondent's  counsel,  either  having 
doubts  upon  this  jurisdictional  point,  or  for  some  other 
reason  satisfactory  to  themselves,  concluded  not  to  require 
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the  motion  to  be  pushed  to  a  deciaion,  and  to  permit  the 
motion  to  be  granted.  Thereupon  they  consented,  in  writ- 
ing, that  the  case  should  be  remanded  to  the  court  whence 
it  came. 

This  was  simply  a  substitute  for  the  hearing  of  the 
motion,  and  a  decision  upon  it,  which,  if  sustained,  would 
still  compel  them  to  go  back.  They,  simply,  submitted  to 
tiie  motion,  and  the  only  effect,  was,  to  return  the  case  to 
the  state  court,  and  place  it  in  statu  quo.  The  stipulation 
had  no  reference  to  any  other  case  than  that  in  which  it  was 
made,  and  no  other  purpose  than  to  return  it  to  the  court  in 
which  it  had  been  originally  brought. 

It  related  to  that  case,  and  that  case  alone.  It  was  not 
intended  to  affect,  and  did  not,  in  any  way,  affect  this  case, 
which  goes  upon  an  entirely  different  theory,  and  seeks 
different  relief.  . 

The  fact  that  there  may  be  some  questions  common  to 
both,  cannot  enlarge  the  effect  of  the  stipulation  in  question. 

It  is  also  claimed  that  complainant  is  estopped  from  liti- 
{(ating  this  case  in  this  court  by  the  stipulation  of  his  attor- 
neys, filed  in  the  divorce  case  of  Sharon  y.  Sharon^  in  the 
cruperior  court,  waiving  a  jury,  and  for  the  trial  of  the  issues 
of  that  case  in  department  two  of  the  superior  court  before 
Hon.  J.  F.  Sullivan,  judge  of  that  department.  But  this 
stipulation,  like  the  other,  is  only  a  stipulation  as  to  the 
•course  of  procedure  in  that  case,  having  relation  to  that 
<;ase,  and  to  no  other.  Defendant  was  obliged  to  have  his 
«a8e  tried  in  some  one  of  the  twelve  departments  of  the 
superior  court,  and  he  was  liable  to  have  it  assigned  to  any 
<me  of  those  departments  for  trial.  Both  parties  being  sat* 
isfied  to  try  it  in  department  two,  they  designated  that 
•department  by  stipulation.  This  was  but  a  substitute  for 
the  assignment  of  the  case  for  trial  in  the  usual  mode.  It 
had  no  other  effect  than  to  determine  which  one  of  the 
twelve  departments  to  which  it  was  liable  to  be  assigned 
should  try  that  particular  case,  then  pending,  and  ready  for 
trial  in  the  superior  court. 

The  effect  of  the  judgment  of  the  court  in  the  case  tried 
in  department  two  by  reason  of  this  stipulation,  as  matter 
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of  estoppel,  is  no  greater,  and  no  less,  and  in  no  respeofe 
other,  tiian  if  the  case  had  been  regularly  assigned  to  that 
department  for  trial  by  the  authority  of  the  superior  court, 
without  the  stipulation,  and  against  the  protest  of  defend- 
ant. This  stipulation,  in  no  degree,  affects  the  action  of 
the  court,  as  matter  of  estoppel. 

Neither  this  stipulation,  nor  the  stipulation  to  remand  to 
the  state  court;  taken  separately — nor  do  they  in  combina- 
tion— estop  the  complainant  from  proceeding  in  this  case, 
nor  can  they  in  any  respect  affect  this  case. 

The  effect  of  the  proceedings  and  judgment  in  the  superior 
court  is,  precisely,  what  it  would  have  been  had  that  case 
never  been  removed  to  this  court,  and  had  it  been  tried  in 
department  two,  or  any  other  department  to  which  it  had 
been  properly  assigned  for  trial,  without  the  consent  or  any 
action  of  the  defendant  therein.  And  there  was  no  possible 
plausible  ground  deducible  from  the  terms  of  the  stipulations 
for  counsel  to  suppose,  that  the  stipulations  affected,  or  that 
they  could  in  any  way  affect,  any  other  case,  than  the  one  ia 
which  they  were  made.  Nor  did  they,  in  fact,  so  suppose^ 
for  steps  were  being,  continuously,  taken  by  them,  and  the- 
counsel  of  complainant  in  this  case,  without  objection,  while 
the  proceedings  were  going  on  at  the  same  time  in  the  case* 
in  the  state  court.  The  two  cases  proceeded,  pari  passu,  in 
the  two  courts. 

As  to  the  point  upon  which  we  declined  to  hear  further 
argument :  that  the  bill  presents  no  case  of  equitable  juris- 
diction, and  that,  upon  the  facts  stated,  this  is  but  a  suit  for 
jactitation  of  marriage,  it  is  only  necessary  to  observe  that, 
upon  the  hearing  on  the  demurrer,  in  which  these  points 
were  argued.  Judge  Sabin,  of  the  Nevada  district,  and  my* 
self,  gave  them  the  fullest  and  most  careful  consideration, 
and,  upon  such  consideration,  we  were  satisfied  that  the  case 
is  one  proper  for  equitable  cognizance.  Our  views  will  be 
found  expressed  in  Sharon  v.  Hill,  10  Sawy.  48.  We  are 
now  entirely  satisfied  with  the  ruling  then  made,  and  adhere 
to  it. 

We  aisp,  at  the  hearing,  declined  to  hear  the  evidence 
offered  by  respondent,  under  objection  of  complainant  as  ta 


Dist.  Gal.]  Shabon  v.  Rill.  36$ 

1885.]  Opinion  of  Sawyer,  C.  J.,  ooncnrring. 

its  releyanoy,  to  show  that  Sharon  was,  at  the  commenoe- 
ment  of  the  suit,  and,  sabsequently  thereto,  a  citizen  of 
California  and  not  a  citizen  of  Nevada,  on  the  issne  attempted 
to  be  raised,  without  leave  of  the  coart,  in  the  general  answer 
in  bar  on  the  merits,  by  denying  the  allegation  of  citizen- 
ship in  the  bill.  We  declined  to  consider  the  testimony,  on 
the  ground,  that,  there  was  no  open  issue  in  the  case  on  that 
point,  the  same  issue  having  been  made,  tried,  and,  finally, 
determined,  for  this  case,  on  the  plea  in  abatement. 

We,  also,  declined  to  hear  further  argument  on  the  ques- 
tion as  to  whether  the  issue  was  still  open  for  consideration, 
for  the  reason  that  it  had  been  before,  fully,  argued  in  the 
case,  and  decided,  and  we  were  satisfied  with  the  decision. 
(Sharon  v.  HiU,  10  Sawy.  666.) 

We  are  still,  entirely,  satisfied,  that  the  issue .  as  to  citi* 
zenship  was,  conclusively,  determined  for  the  case,  on  the 
plea  in  abatement,  and  was  not  open  for  further  considera- 
tion on  the  general  issue  tendered  in  the  answer  in  bar.  Had 
the  question  not  been  raised  and  determined  on  a  plea  in 
abatement,  it  may  be,  that,  under  the  act  of  1875,  respond- 
ent might  be  entitled  to  raise  the  issue  in  the  general  answer 
in  bar,  and  have  it  determined  with  the  other  issues,  at  the 
final  hearing  of  the  case.  But  on  that  point  it  is  unneces- 
saiT,  now,  to  express  an  opinion. 

Where  an  issue  of  fact  has  been  presented  and  determined 
upon  a  plea  in  abatement,  and  judgment  rendered  thereon, 
until  set  aside,  and  the  issue  has  been  reopened  in  some 
regular  course  of  procedure,  such  determination  of  the  issue 
is  as  conclusive,  and  binding,  in  all  subsequent  stages  of  the 
case,  as  if  tried,  and  found  at  the  final  hearing,  and  the  issue 
closed  by  a  final  judgment  thereon.  Conceding  that  the 
court  had  authority  to  reopen  the  issue,  and  allow  testimony 
to  be  taken,  after  the  time  allowed  by  the  equity  rules  pre- 
scribed by  the  supreme  court  had  expired,  there  was  still, 
but  one  proper  way  to  proceed,  and  that  was,  to  apply  for  a 
rehearing,  upon  a  proper  showing,  excusing  negligence,  if 
any  there  was,  or  to  set  aside  the  interlocutory  decree  upon 
the  plea  in  abatement,  and  reopen  the  plea  with  leave 
to  t^e  testimony,  and  retry  that  issue.     Even,  then,  the  re^ 
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opening  of  the  issae,  granting  leave  to  take  testimony,  and 
a  retrial  of  the  issue,  woald  be  a  matter  for  the  exercise  of  a 
sound  discretion  by  the  court,  and  not  a  matter  of  right.  No 
lanich  application,  or  any  application,  to  set  aside  that  inter- 
locutory decree,  and  reopen  that  issue,  has  ever  been  made 
in  the  case.  Such  applications  should  be  promptly  made, 
or  they  should  not  be  granted.  Seventy-five  days,  including 
extensions  granted  by  the  court,  against  the  wishes  of  com- 
plainant, elapsed  before  the  general  answer  to  the  merits  in 
bar  was  filed. 

During  all  that  time,  not  only,  was  no  such  application, 
nor  any  application,  made,  to  set  aside  the  decision,  and  in- 
terlocutory decree  entered  therein,  and  reopen  that  issue, 
but  none  has  at  any  time  since,  to  this  day,  been  made,  and 
the  interlocutory  decree  adjudging  the  plea  false,  and  over- 
ruling it,  on  that  ground,  now  is  in  full  force,  unaffected  by 
•any  order  made,  or  even  by  any  application  for  an  order  va- 
cating it,  or  reopening  the  issue.  On  an  application,  had 
any  been  made,  the  complainant  would  have  been  entitled 
to  be  heard.  It  is  not  an  ex  parte  proceeding.  (O.  P.  Co,  v. 
<7.  V.  P.  Co.  6  Sawy.  629). 

The  respondent  not  only  did  not  apply  for  a  rehearing  on 
the  plea  in  abatement,  but,  in  the  face  of  the  ruling,  and  of 
the  interlocutory  decree  adjudging  it  to  be  false,  and  in  de- 
fiance of  it,  without  leave  of  the  court,  denied  in  her  answer 
the  allegations  of  the  bill  as  to  citizenship,  and  thereby 
sought  in  that  form,  without  leave  of  the  court,  to  retry  the 
issue.  The  questions  having  been  tried  and  adjudged  on 
the  plea  in  abatement,  and  that  judgment  remaining  in  full 
force,  the  complainant  was  not  required,  or  expected,  to 
put  in  evidence  upon  this  point  under  the  general  issue. 
He  was  entitled  to  rely  on  the  determination,  already  made, 
until  the  issue  should  be  again  reopened  in  some  proper 
form,  and  especially  is  this  so,  since  the  question  of  the 
finality  of  the  decree  for  this  case  had  been  determined  in  an 
early  stage  of  the  proceedings,  when  raised  upon  aflSdavits. 
It  cannot  be  presumed  that  complainant  tried  the  case  on 
the  question  of  citizenship,  in  the  same  manner,  or  upon  the 
same  testimony,  as  he  would  have  done,  had  the  issue  been 
reopened  in  some  proper  form. 
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Not  only  is  the  view  expressed  upon  this  point  correct 
npon  principle,  bnt  it  is  the  settled  doctrine  of  the  sapreme 
court.  In  Orand  Chute  v.  Wintgar^  15  Wall.  371,  the  eightk 
plea  embraced  the  same  matters  which  had  been  already  set 
up  and  passed  npon  in  a  plea  in  abatement,  and  the  court 
said  in  regard  to  it:  **  A  party  having  hia  plea  in  abatemeni 
pa$9ed  upon  by  a  jury  and  found  against  him  is  not  permitted 
to  setup  the  same  matter  in  bar  and  again  go  to  the  jury  upon 
it.**  And  it,  certainly,  cannot  make  any  difference  whether 
it  is  passed  npon  by  a  jury  or  by  the  court,  where  no  new 
trial,  or  rehearing,  has  been  granted. 

In  the  former  decision  we  said:  If  the  question  ''  can  be 
raised  again  in  the  general  answer  on  the  merits,  there  would 
be  no  use  of  a  plea  in  abatement.  Such  a  plea,  upon  that 
practice,  would  only  obstruct  and  prolong  the  proceedings, 
and  increase  the  expenses  of  litigation,  without  any  possible 
advantage  to  be  gained  thereby.  The  partiea  are  entitled 
to  an  opportunity  to  have  an  issue  once  tried,  and  determ- 
ined. If,  through  negligence,  or  otherwise,  they  do  not 
present  their  evidence,  or  all  of  their  evidence,  the  fault  is 
their  own,  and  they  must  abide  the  consequences."  (10 
Sawy.  669). 

The  provision  of  section  6  of  the  act  of  congress  of  1875, 
relied  on  by  respondent,  that  ''if  it  shall  appear  to  the  sat- 
isfaction of  said  circuit  court  at  any  time  after  such  suit  has 
been  brought "  that  it  does  not  involve  a  controversy  pro- 
perly within  its  jurisdiction,  it  shall  be  dismissed,  doubtless 
meaus  when  it  shall  appear  in  some  proper  mode,  or  form, 
recognized  by  the  rules  of  law,  and  regularly  established 
practice  of  the  court.  It  does  not  mean  that  the  point  may 
be  suggested  at  any  time,  or  in  any  mode,  outside  the  regu- 
lar course  of  the  established  practice  of  the  court,  and  tried 
over  and  over  again,  whenever  and  however  the  party  choose 
to  suggest  it.  Such  a  loose  mode  of  proceedings  would  be 
intolerable.  It  often  happens,  that  the  defect  regularly 
appears  in  the  record,  as  where  there  is  a  want  of  proper 
allegations  in  the  bill,  but  it  has  not  before  attracted  the 
attention  of  the  court,  or  where  it  appears  in  evidence^ 
upon  the  issues,  properly^  open  for  decision.     Whenever 
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ibis  is  the  case,  or  whenever  the  defect  is  made  to  appear 
to  the  conrt,  in  any  stage  of  the  proceedings,  in  its  estab- 
lished coarse  of  procedure,  the  court  will  dismiss  the  case. 
This  was  always  the  rule  on  questions  of  jurisdiction,  and 
the  statute  but  gives  express  sanction  to  if,  and  requires  its 
enforcement  by  the  court,  of  its  own  motion,  whether  coun- 
-sel  suggest  it  or  not;  without,  however,  attempting  or  pro- 
fessing to  change  the  regularly  established  forms  of  proced- 
ure, by  means  of  which  the  issues  shall  be  developed  and 
tried,  and  by  means  of  which  the  defect  shall  be  made  to 
appear.  It  is  as  important  now  to  the  due,  convenient, 
economical  and  speedy  administration  of  justice,  that  ques- 
tions of  jurisdiction,  where  they  do  not  appear  upon  the 
face  of  the  bill,  should  be  determined  upon  pleas  in  abate- 
ment before  going  at  large  into  the  merits  of  complicated 
cases,  requiring  long,  tedious,  and  expensive  trials,  as  it 
ever  was.  Any  other  practice  would  not  only  be  extremely 
inconvenient  but  often  intolerably  oppressive.  We  are  fully 
satisfied  with  the  former  ruling  on  the  point,  and  adhere  to 
it.  That  the  issue  on  the  plea  in  abatement  was  properly 
determined  in  the  case  there  can  be  no  doubt,  under  the 
decisions  of  the  supreme  court.  It  is  settled  by  that  tribu- 
nal, that  the  burden  of  proof  on  the  plea  was  on  the  defend- 
ant. (De  Sobry  v.  Nicholson,  3  Wall.  423;  8heppard\,  Graves, 
14  How.  505;  Same  v.  Same,  Id.  512,  513). 

And  there  being  no  testimony  to  support  the  plea,  it  was, 
properly,  adjudged  false,  and  overruled. 

Whether  a  party  has  the  right,  under  the  fourteenth 
amendment,  to  elect  to  retain  his  citizenship  of  the  state  of 
his  birth  or  adoption,  after  he  has  taken  up  his  residence 
temporarily,  or,  permanently,  in  another  state,  is  a  question 
which,  under  the  views  adopted,  we  are  not  now  called  upon 
to  determine.  But  see  on  this  point  the  observations  of  the 
court  m  Sharon  v.  nUl,  10  Sawy.  673,  and  the  cases  in  sup- 
port of  the  affirmative  of  the  proposition,  there  cited,  from 
the  decisions  of  the  United  States  supreme  court.  If  one 
has  a  right  to  retain  his  former  citizenship,  after  so  becom- 
ing a  resident  of  another  state,  then,  even  upon  the  imper- 
fect evidence  offered  by  the  respondent,  and  disregarded  by 
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US  at  the  hearing,  there  can  be  no  doubt  that  Sharon  was, 
in  fact,  a  citizen  of  Nevada  at  the  institution  of  the  suit, 
and  that  he  so  continued. 

The  only  remaining  question  of  law  to  be  decided,  is,  as 
to  the  effect  of  the  findings  and  judgment  of  the  superior 
<;ourt,  set  up  in  the  supplemental  answer. 

At  the  time  leave  was  given  to  file  the  supplemental 
answer,  the  court  was  of  the  opinion  that  the  matter  set  up 
as  res  adjudicata  constituted  no  defense  to  the  bill.  But  as 
it  could  not  be  known  what  view  the  supreme  court  might 
take,  it  was  thought  that  respondent,  in  case  of  an  adverse 
decree,  would  be  entitled  to  have  the  matter  in  the  record 
in  such  form  as  to  be  available  in  the  supreme  court  on 
appeal,  in  case  this  court  should  be  found  to  be  in  error 
upon  the  point.  The  application  for  leave  to  file  a  supple- 
mental answer,  was,  therefore,  granted,  and  the  point  left 
open  for  further  consideration  on  the  final  hearing. 

The  court  denied  the  motion  for  a  stay  of  proceedings  till 
the  judgment  in  the  state  court  should  become  final,  for  the 
reason,  that,  to  do  so,  and  thus  give  effect  to  the  state  judg- 
ment, as  res  (zdjvdicata,  would,  in  effect,  be  to  arbitrarily 
turn  the  complainant  over  to  the  state  court  for  his  remedy, 
in  a  matter  wherein  the  constitution  and  laws  of  the  United 
States  gave  him  an  absolute,  unqualified  right  to  seek  his 
remedy  in  this  court.  To  have  stayed  proceedings,  as 
asked,  would  have  been  equivalent,  in  its  results,  to  dismis- 
sing complainant's  bill,  and  leaving  him  only  such  remedy, 
as  the  state  courts  afford. 

Do  the  findings  and  judgment  entered  therein^  set  up  in 
the  supplemental  answer,  now  pending  in  the  supreme  court 
of  the  state  upon  a  suspensive  appeal,  constitute  a  final 
determination  of  the  rights  of  the  parties,  in  such  sense  as 
to  make  them  res  adjudicata,  and  available,  as  such,  in  this 
auit,  as  matter  of  estoppel  ?  We  are  fully  satisfied  that  they 
do  not.  The  effect  of  a  judgment  final  as  to  the  subject 
matter  litigated,  and  adjudged,  is  prescribed  in  sections 
1908  and  1911  of  the  code  of  civil  procedure  of  the  state  of 
California,  and  is  the  same  as  had  been  established  by  the 
decisions  of  the  courts  before  it  was  carried  into  the  code. 
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To  ooQstitnte  res  cuHjudiocUa,  in  the  sense,  and  with  th» 
effect,  indioatedy  the  judgment  should  be  fined,  not  only  aa 
to  the  court  in  which  it  is  rendered,  but,  also,  final  as  to  the- 
subject-matter,  and  not  subject  to  be  set  aside  on  motion  for 
new  trial,  or  on  appeal.  Judgments  are  said  to  be  final  in 
two  senses — final  as  to  the  court  in  which  they  are  rendered, 
so  as  to  be  subject  to  appeal,  and  final  as  to  the  suhjed-mai- 
ier  upon  which  the  judgment  is  rendered,  eoaanottobe  open  for 
further  consideration  or  mod^ication  in  the  tribunal  wherein  it 
is  rendered,  or  in  any  other.  This  distinction  is,  dearly 
recognized  in  the  law  in  this  state,  and  elsewhere. 

In  HUU  V.  Sherwood,  33  Cat.  478,  the  court,  upon  this* 
point,  says:  '*  A  judgment  may  be  a  final  adjudication  ia 
different  senses.  It  may  be  final  as  to  the  court  which, 
rendered  it,  vnthout  being  final  as  to  the  subject-matter- 
*  The  last  decree  of  an  inferior  court  is  final  in  relation  to 
the  power  of  that  court,  but  not  in  relation  to  the  property 
itself,  unless  it  be  acquiesced  in.'  (United  States  v.  Schooner 
Peggy,  1  Cranch.  103.)  Although  a  judgment  may  be  final 
with  reference  to  the  court  which  pronounced  it,  and  as. 
such  be  the  subject  of  an  appeal,  yet  it  is  not  final,  with 
reference  to  the  property  or  rights  affected,  so  long  as  it  ia 
subject  to  appeal,  and  liable  to  be  reversed."  Under  the 
code,  ''  a  judgment  is  the  fined  determination  of  the  rights  of 
the  parties  in  an  action  or  proceeding:"  Code  Civ.  Proc, 
sec.  577 — that  is  to  say,  final  as  to  the  subject-matter. 

The  code  recognizes  the  distinction  as  to  judgments  final 
as  to  the  subject-matter,  and  final  as  to  the  courts  rendering 
them.  Thus,  section  936,  code  of  civil  procedure,  provides 
that  "a  judgment  or  order  in  a  civil  action,  eascept  when 
expressly  made  final  by  this  code,  may  be  reviewed  as  pre- 
scribed in  this  title,  and  not  otherwise." 

•'  Wlien  expressly  made  final  by  this  code"  means,  of 
course,  final  as  to  the  subject-matter — final  and  conclusive 
of  rhe  rights  of  the  parties  involved.  But  section  939  pro- 
vides tbat^an  appeal  may  be  taken:  1.  From  a  final 
judgment  in  an  action,"  etc.;  "2.  From  an  order  granting 
or  refusing  a  new  trial."  See,  also,  section  963.  In  these 
sections  it  is  equally  obvious  that  the  word  ''  final "  means 
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final  in  the  other  sense— **  final"  only  as  to  the  action  of 
the  coart  rendering  it. 

It  will  be  seen  that  independent  appeals  are  given  in  the 
same  ease— an  appeal  from  the  final  judgment  in  the  case, 
and  an  appeal  from  an  order  granting  or  refusing  a  new 
trial  therein,  and  the  several  appeals  are,  in  practice, 
frequently  taken  at  different  times,  the  appeal  from  the 
judgment  being  often  first  taken,  and  in  such  cases  generally 
before  the  motion  for  a  new  trial  has  been  acted  upon  in 
the  court  below. 

Section  946  provides  that  ''  whenever  an  appeal  is  per- 
fected as  provided  in  the  preceding  section  of  this  chapter, 
it  stays  all  further  proceedings  in  the  court  below  upon 
matters  embraced  therein,  and  releases  from  levy  property 
which  has  been  levied  upon  under  execution  issued  upon  such 
judgment." 

And  section  1049  expressly  provides  that  ''an  action  is 
deemed  to  be  pending  from  the  time  of  its  commencem^ent  until 
iia final  determination  upon  appeal^  or  until  the  time  for  appeal 
has  passed,  unless  the  judgment  is  sooner  satisfied."  By 
the  express  terms  of  this  section,  therefore,  a  judgment  is 
not  final,  as  to  the  subject-matter — is  not  a  final  or  conclu- 
sive determination  of  the  rights  of  the  parties,  not  only 
''  until  the  final  determination  on  appeal,"  but  where  no 
appeal  has  been  taken,  '*  until  the  time  for  appeal  has 
passed."  Until  the  time  indicated,  the  action  is  deemed  to 
be  pending;  that  is  to  say,  remains  inconclusive,  not  finally 
determined,  and  liable  to  be  changed  or  altogether  vacated 
and  annulled. 

The  action  is,  therefore,  still  pending,  and  the  subject- 
matter  remains  sub  jadice.  In  Sanger  v.  Newhall,  92  D.  8. 
761,  the  supreme  court  held  that  the  lands  within  the 
exterior  limits  of  a  fraudulent  Mexican  grant,  containing 
four  or  five  times  the  amount  purported  to  be  granted,  were 
sub  jiidice,  and  not  liable  to  any  other  disposition  until  the 
final  judgment  of  the  supreme  court  on  appeal  rejecting  the 
grant.  The  judgment  in  the  state  court  set  up  is  still  pend- 
ing upon  appeal— perfected,  as  provided  by  the  statute  in 
such  mode,  as  to  stay  all  further  proceeding  on  it,  except  to 
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prosecate  the  appeal  and  a  motion  for  new  trial.  By  the 
express  terms  of  the  statute  the  action  is  still  **  pending  '* 
and  undetermined.  The  litigation  of  the  matter  in  question 
is  not  ended  in  the  state  court  It  is  still  flagrant.  The 
subject-matter  is  still  subjvdice,  and  a  matter  still  sub  judioe 
cannot  possibly  be  rea  adjudicaia  in  any  proper  sense  of 
that  phrase.  To  say  that  a  matter  suh  judioe  is  at  the  same 
time  res  oc^Wtcato  would  be  a  contradiction  of  terms.  The 
two  conditions,  with  reference  to  the  same  snbject-matter, 
cannot  possibly  co-exist.  Consider  the  consequences  that 
might  follow  from  the  opposing  view.  Should  this  bill  be  dis- 
missed on  the  plea  of  rea  adjudicaia  relied  on,  and  the  decree 
be  affirmed  on  appeal,  the  judgment  in  the  state  court 
set  up  might  afterward  be  reversed,  and  the  case  remanded 
for  new  trial,  or  a  new  trial  be  granted  in  the  superior 
court,  when  the  defendant  in  this  case  would  doubtless 
endeavor  to  set  up  the  decree  of  this  court  as  res  adjti- 
dicata  in  the  case  in  the  state  court,  and  seek  a  favorable 
judgment  oh  that  ground.  Should  she  succeed,  there  would 
be  two  final  and  coaclusive  decrees,  based  upon  res  adjudi- 
cata,  where  there  would  have  been  no  final  adjudication  at 
all  on  the  merits. 

A  doctrine  that  may  lead  to  results  so  absurd  cannot  be 
reasonable  or  the  true  one.  But  the  effect  of  a  judgment  of 
a  state  court,  suspended  by  an  appeal,  under  the  laws 
of  California,  is  settled  by  the  supreme  court  of  the 
state  in  numerous  cases,  even  before  the  adoption  of 
the  provisions  of  the  code  herein  cited,  and  now  in  force. 
Thus,  in  Knowles  v.  Inches^  12  Cal.  215,  the  court  says: 
''  This  judgment,  suspended  by  appeal^  cannot  he  considered  as 
conclusive  evidence  of  ike  fact  of  title,  even  without  reference 
to  the  manner  in  which  it  was  obtained."  So  in  Woodbury 
V.  Boumian,  13  Id.  635,  the  court  says:  ''The  evidence 
offered  on  this  point  seems  to  have  been  the  judgment  roll 
in  the  suit  of  Mokdumne  Hill  Co.  v.  Woodbury^  which  cause 
was  then  pending  in  this  court  upon  an  appeal,"  etc.  '*  We 
think  it  was  properly  rejected;  an  appeal  having  suspended 
the  operation  of  the  judgment  for  all  purposes,  it  was  not 
evidence  on  the  question  at  issue  even  between  the  parties 
to  it." 
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So,  also,  since  the  adoption  of  the  oode,  in  Marry  y. 
^hreen^  64  Gal.  369,  the  oonrt  says:  *' While  the  appeal 
from  the  jadgment  in  Porter  r.  Woodward  d  aL  was  pending, 
the  operation  of  that  judgment  for  all  purposes  was  sus- 
pended, and  it  tvaa  not  admiaaible  in  evidence  in  any  oontro- 
verey  between  the  parties.'^  (Freeman  on  Judgments,  328; 
Woodbury  t.  Bowman,  13  Gal.  634.) 

Thornton  v.  MaJumey,  24  Gal.  669;  McQunahan  r.  Max- 
ngfdl,  28  Id.  91,  are  also  to  the  same  e£feet.  See,  also, 
{jRenn  y.  Brush,  3  Gol.  26,  and  the  numerous  cases  there 
cited. 

Thus  the  effect  of  an  appeal  upon  a  judgment  of  the  state 
•courts  of  California,  as  res  adjudicata,  is  settled  by  the  de- 
cisions of  the  supreme  court,  independently  of  the  present 
provisions  of  the  code  on  the  subject.  But  there  can  be  no 
possible  doubt,  it  seems  to  us,  under  the  provisions  of  the 
present  code  cited,  that  a  case  upon  appeal  is  still  pending 
— still  svbjudice — until  finally  decided,  and  that  it  cannot 
be  regarded  as  res  adjudicaia,  or  as  having  any  effect  as 
evidence. 

The  effect  or  value  of  a  judgment  in  the  state  court  is, 
therefore,  fixed  by  the  code,  and  the  decisions  of  the  su- 
preme court  of  the  state  of  California.  The  effect,  or  value, 
of  a  judgment  of  a  state  court,  in  this  court  can  be  no 
greater  than  in  the  State  court,  as  determined  by  the  laws  of 
the  state.  (Mills  v.  Buryee,  7  Cranch.  481;  Hampton  v.  Mc- 
Connelly  3  Wheat  234).  This  being  so,  it  will  be  unprofit- 
able to  examine  the  few  cases  cited  from  other  states,  arising 
under  a  different  practice,  and  presenting  different  conditions, 
to  support  the  opposing  view. 

It,  also,  appears  by  the  evidence,  and  it  has  been  repeat- 
edly stated  by  respondent's  counsel  during  the  argument  of 
this  case,  that  a  motion  for  a  new  trial  has  been  made  by  de- 
fendant, Sharon,  in  the  case  of  Sharon  v.  Sharon,  set  up  in 
the  supplemental  answer,  which  said  motion  is  still  pending, 
and  undetermined,  in  the  said  superior  court. 

The  judgment  in  that  case,  therefore,  is  also,  still  subject 
to  be  set  aside  in  the  court  of  original  jurisdiction,  and  sub- 
ject to  many  contingencies  before  it  can,  possibly,  be  con- 
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elusive  on  tbe  rights  of  the  parties.  A  new  trial  may  be 
granted,  even  in  the  superior  court,  on  the  ground  of  the 
insufficiency  of  the  evidence  to  support  the  findings,  upon 
newly  discovered  evidence,  and  on  many  other  grounds,  and 
the  granting  of  a  new  trial  would  put  an  end  to  the  judg- 
ment. If  denied  in  the  court  of  original  jurisdiction,  there 
may  be,  as  we  have  seen,  a  separate  and  independent  appeal 
from  the  order  denying  a  new  trial,  to  the  supreme  court, 
and  such  order  may  be  reversed,  and  a  new  trial  ordered,  on 
any  of  the  grounds  suggested,  and  thus  the  judgment  be  va- 
cated. On  a  motion  for  new  trial,  and  on  appeal  from  an  order 
denying  it,  the  sufficiency  of  the  evidence  may  be  reyiewed, 
and  a  new  trial  granted  for  want  of  sufficient  evidence  to  jus- 
tify the  verdict  or  findings. 

The  supreme  court  of  California  has  also,  recently,  deter- 
mined tbe  effect  of  a  motion  for  a  new  trial  upon  the  finality 
of  a  judgment,  under  the  practice  in  California,  in  OUmore  y. 
American  Cent  Ins.  Co.,  65  Cal.  65,  66,  the  last  volume  pub- 
lished. The  court  says:  ''Although  no  appeal  had  been 
taken  from  the  judgment  within  statutory  time,  proceedings 
were  pending  upon  a  motion  made  by  the  defendant  in  the 
case  to  vacate  the  judgment  and  grant  a  new  trial.  That 
motion  subjected  the  judgment  to  be  reversed,  and  made  it 
liable  to  be  set  aside.  The  judgment  was,  therefore,  not 
final,  in  the  sense  of  the  stipulation  as  to  the  right  of  the 
parties  affected  by  it,  and  could  not  become  so  until  the 
motion  for  new  trial  had  been  disposed  of.'*  (Hill  v.  Sfier- 
wood,  33  Cal.  474.)  *•  While  proceedings  are  pending  for 
the  review  of  a  judgment,  either  on  appeal  or  motion  for 
a  new  trial,  the  litigation  on  the  merits  of  the  case  between 
the  parties  is  not  ended;  there  is  no  finality  to  the  judgment 
in  the  sense  of  a  final  determination  of  tbe  rights  of  the  par- 
ties, though  it  may  have  become  final  for  the  purposes  of  an 
appeal  from  it. 

To  hold  that  a  judgment  subject  to  so  many  contingen- 
cies—  liable  to  be  set  aside  in  so  many  ways  —  is  re3 
adjudiccUa;  to  have,  finally  and  conclusively,  determined 
the  rights  of  the  parties  in  such  sense  that  they  are  no 
longer  open  to  question  in  any  other  proceeding,  or  tribu- 
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nal,  woald  be  but  little  abort  of  absurd.  It  migbt  as  well 
be  held  that  the  mere  briogiDg  of  an  action  would  conclude 
the  rights  of  a  party  to  litigate  the  same  subject-matter  in 
auy  other  jurisdiction. 

Assuming,  therefore,  but  without  deciding  the  point,  the 
subject-matter  of  tbe  suit  and  judgment  relied  on,  to  be 
identical  with  that  in  this  snit,  in  such  sense  as  would 
vender  a  judgment  final  as  to  the  subject-matter,  res  adjudi' 
caia,  yet  in  the  present  condition  of  the  judgment  it  is  still 
8-ub  judice^  and  not  res  adjudicata.  And  the  finding  and 
judgment  in  no  degree  estop  tbe  complainant  from  litigating 
the  matter  in  this  case.  Tbe  defense  of  res  adjudicata  is 
overruled. 

But  if  the  jadgment  were  final,  as  to  the  rights  of  the 
parties,  I  am  by  no  means  satisfied  that  the  complainant 
would  be  estopped  by  it  in  this  suii.  There  are  many 
strong  reasons  why  he  should  not  be.  But  it  is  unnecessary 
to  determine  that  question  now.  I  only  refer  to  it  because 
my  associate  has  indicated  his  views  upon  the  point,  and  I 
am  not  now  prepared  to  concur  in  the  views  expressed.  I, 
therefore,  reserve  my  opinion  upon  the  question  until  it 
properly  arises  for  judicial  determination,  and  until  we  can 
have  an  opportunity  for  its  full  discussion,  and  mature 
consideration. 

I  shall  now  call  attention,  very  generally,  to  some  of  the 
salient  points  developed  in  the  testimony,  and  state  my  con- 
clusions on  the  material  issues  of  fact,  but  leave  the  full  dis- 
cussion of  the  evidence  to  my  associate. 

The  great  issue  of  fact  in  the  case,  is,  whether  the  com- 
plainant signed  the  alleged  written  declaration  of  marriage 
set  out  in  the  bill?  As  to  tbis  is^ue,  but  two  parties 
testify,  who  profess  to  know — others  probably  do  know — 
"whether  he  did  or  not,  and  these  parties  are  the  com- 
plainant and  respondent  themselves — the  apparent  parties 
to  the  contract. 

The  complainant,  in  the  most  positive  and  unequivocal 
language,  denies  that  he  executed  the  instrument,  or  that  he 
over  saw  it,  or  heard  of  it,  or  heard  of  any  claim  of  wifehood 
by  respondent  under  it,  or  otherwise,  till  about  the  time  of 
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his  Arrest  for  adalterj,  on  the  complaint  of  one,  Neilson, 
acting  in  concert  with  respondent,  on  September  8,  1883 — 
more  than  three  years  after  its  date,  and  more  than  a  year 
after  the  stipulated  time  for  secrecy  had  expired — and  thai 
he  never,  in  his  life,  saw  the  instrument  until  he  obtained 
an  inspection  of  it  in  Noyember  following,  under  the  order 
of  one  of  the  state  courts.  He,  also,  testifies  that,  according^ 
to  the  best  of  his  judgment,  the  signature  to  the  contraoi^ 
was  not  written  by  him.  He  is  as  ''positire  on  the  point  as- 
human  judgment  can  dictate/'  On  the  other  hand,  the  re- 
spondent, as  positively,  and,  unequivocally,  testifies,  that 
complainant  did  execute  the  contract;  that  she  wrote  it  at 
his  dictation,  in  his  presence,  and  that  they  both  signed  ifc 
in  the  presence  of  each  other. 

They  both  testify  as  to  matters  in  regard  to  which,  they, 
respectively,  have  actual  knowledge,  and  upon  which  they^ 
cannot,  possibly,  be,  innocently,  mistaken;  and  matters, 
which  could  not  well  have  been  forgotten,  or  misrecollected. 
One  or  the  other,  therefore,  must  have,  knowingly,  testified 
to  a  falsehood.  There  is  no  reasonable  ground  for  escaping 
this  conclusion.  This  being  the  case,  the  duty,  is  devolved 
on  the  court  of  determining,  so  far  as  it  is  possible  to  do  so, 
from  all  the  evidence,  and  the  intrinsic  probabilities  arising 
out  of  the  known,  or  undisputed  facts,  and  facts  satisfactorily 
proved,  which  party  has  testified  to  the  truth,  and  which  to 
the  falsehood. 

The  complainant  is  a  well  known  business  man,  of  more 
than  thirty  years*  standing,  as  generally,  and,  thoroughly, 
known  here  as  any  man  in  the  United  States.  There  ia 
nothing  to  throw  a  doubt  upon  his  character  for  truth  and 
veracity,  except  as  it  arises  out  of  the  testimony  in  this  case, 
directly,  or  inferentially,  contradicting  his  own.  Of  the  re- 
spondent we  know  much  less — indeed,  little  beyond  her  own 
account  of  herself— but  as  to  her,  also,  there  is  nothing  to 
impeach  her  character  for  truth  and  veracity,  beyond  the 
testimony  in  the  case  contradictory  of  the  testimony  given 
by  herself,  the  character  of  her  testimony,  the  unusual 
and  unsatisfactory  tone  and  manner  in  which  it  was 
given,  and  such  intrinsic  probabilities  and  improbabilities 
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as  arise  ont  of  her  testimony,  and  the  other  testimony  intro- 
duced. 

Conceding,  then,  for  the  parposes  of  the  case,  that  the 
parties,  at  the  outset,  stand  upon  an  equal  footing,  as  to 
character  for  troth  and  veracity,  their  naked  statements  are 
equally  balanced,  and  we  must  determine  from  the  other  evi- 
dence, and  the  probabilities  arising  oat  of  it,  on  which  side 
is  the  preponderance. 

Under  the  circumstances  the  inquiry,  naturally,  suggests 
itself  to  the  mind,  to  what  extent  are  tbese  parties  contra- 
dicted, or  corroborated  upon  material  matters  by  the  direct 
testimony  of  other  credible  witnesses  testifying  with  regard 
to  the  same  material  facts?  Upon  examination  of  the  tes- 
timony, I  do  not  find  that  the  complainant,  Sharon,  has  been 
directly  contradicted  by  other  witnesses  having  positive 
knowledge  of  the  facts,  as  to  any  fact  material  to  the  case 
to  which  he  has  positively  testified,  unless,  upon  some  points, 
he  may  be  regarded  as,  inferentially,  contradicted  by  Mrs. 
Pleasants,  who  is  as  deeply  implicated  in  the  conspiracy,  if 
conspiracy  there  be,  as  the  respondent  herself;  and,  in  view 
of  the  circumstances  disclosed,  whose  testimony  must  be 
taken  with  a  considerable  degree  of  caution. 

On  the  other  hand,  the  respondent  has  been  directly 
contradicted,  on  many  material  points,  as  to  her  acts  per- 
formed, and  declarations  made,  from  1880  to  1883,  wholly 
inconsistent  with  the  idea  that,  at  those  times,  she  considered 
herself  to  be  the  wife  of  complainant. 

Such  contradictions  in  many  important  matters,  which  I 
shall  not  take  time  to  enumerate,  are  found  in  the  testimony 
of  Mrs.  Bacon,  Mrs.  Morgan,  Mrs.  Kenyon,  Mrs.  Millett, 
and  Mrs.  Mary  Brackett;  and  as  to  an  important  matter,  in 
some  aspects  of  the  case — the  time  of  the  opening  of  Mar- 
tha Wilson's  restaurant — by  several  gentlemen  of  unimpeach- 
able character,  supported  by  contemporaneous  entries  in 
their  account  books. 

Bespondent,  it  is  true,  now  sneers  at  all  these  female  wit- 
nesses, and  indulges  in  very  uneomplitnentary  remarks 
concerning  them,  but  they  were  at  one  time,  manifestly, 
from  her  own  testimony,  more  or  less  intimate  with  her,  and 
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tea  considerable  extent  enjoyed  her  confidence  and  society, 
and  to  that  extent,  by  her  past  conduct  and  acts,  before  the 
litigation  was  entered  upon,  they  have  her  own  endorsement. 
There  is  nothing  else,  other  than  her  contradictions,  and 
their  association  and  connection  with  this  case,  disclosed  in 
the  evidence,  to  discredit,  generally,  their  testimony.  The 
fact  of  so  many  witnesses  among  her  former  associates — 
ante  litem  motam — testifying  directly  contrary  to  respondent 
upon  material  matters,  about  which  they  cannot  well  be 
mistaken,  tends  strongly  to  impeach  her  credibility,  and  is 
worthy  serioas  consideration  in  deciding  the  great  point 
in  issue,  tbas,  otherwise,  left  so  equally  balanced  by  the 
testimony  of  the  two  parties  themselves.  Besides,  the 
whole  tone  and  manner  of  testifying  by  respondent,  and  the 
inherent  character  of  the  testimony  given  by  her,  is,  ex- 
tremely, unsatisfactory.  The  tendency  is  not  by  any  means 
to  inspire  confidence. 

The  complainant  admits  that  he  has  known  respondent 
from  Aagust,  1880,  and  respondent  says,  that  she  first  met 
complainant  in  the  spring  of  1880,  but  she  cannot  fix  the 
date;  and  between  tbat  time  and  August  25,  that  she  had 
several  interviews  with  him,  but  cannot  tell  how  many — one 
of  which  was  at  the  Baldwin  hotel,  shortly  before  she  went 
to  the  Galindo  hotel,  at  Oakland.  The  interviews,  other 
than  at  the  Baldwin,  were  either  on  the  street,  near  the 
Bank  of  California,  or  at  complainant's  office,  over  the  Bank 
of  California.  She  cannot  tell  whether  the  interviews  were 
once  a  month  or  ofteuer.  As  near  as  it  can  be  made  out 
from  her  testimony,  she  did  not  go  to  the  Galindo,  until 
some  two  or  three  weeks,  or  more,  after  the  incident  of  tak- 
ing laudanum  at  the  office  of  a  prominent  attorney,  which 
was  on  May  10,  1880;  and  she  does  not  know  whether  any 
one  of  the  interviews  with  complainant  took  place  before  the 
happening  of  that  incident.  I  think,  therefore,  it  may  be 
assumed,  that  the  acquaintance  commenced,  and  all  the  in- 
terviews occurred  after  May  10,  and,  consequently,  that 
there  were  but  very  few  of  them  between  that  date  and 
August  25.  As  I  uuderstand  her  testimony,  she  does  not, 
positively,  identify  more  than  two  visits  to  complainant's 
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office,  which  were  had  at  hid  suggestion.  At  one  of  them, 
she  says,  that  he  proposed  to  give  her  one  thousand  dollars 
a  month,  and  the  use  of  a  horse,  if  she  would  consent  to  be 
his  mistress.  She  so  understood  the  proposition,  and 
declined  it,  saying  he  had  mistaken  her  character,  and  that 
be  could  obtain  other  women  to  serve  in  that  capacity  for  a 
much  smaller  sum. 

She  says  that  he  then  proposed  marriage,  which  she  ac- 
cepted, and  came  to  meet  him  again,  by  appointment,  on 
August  25;  that  she  arrived  a  little  late,  and  found  complain- 
ant somewhat  excited  and  nervous,  on  that  account,  as  he 
was  going  to  Virginia  City,  Nevada,  on  that  afternoon;  that 
he  had  a  table  with  paper,  pens,  and  ink  on  it,  and  directed 
her  to  sit  down  and  write  as  he  dictated,  which  she  did,  and 
then  wrote,  at  his  dictation,  the  iustrument  in  question, 
signing  where  he  directed;  that  he  had  a  small  book  in  his 
hand  at  the  time,  which  he  consulted,  and  seemed  to  dictate 
from  it,  and  a  number  of  large  books,  that  looked  like 
ordinary  law-books,  from  which  he  read  passages,  showing 
that  such  marriages  were  lawful,  and  cases  in  which  they 
had  been  sustained,  and  in  which  the  wife  had  obtained 
property  as  such;  that  they  stopped  and  talked,  discussing 
matters  from  time  to  time  as  they  proceeded;  that  it  was  all 
written  at  one  sitting,  and  no  part  rewritten;  th-it  they  were 
engaged  in  it,  it  might  be,  an  hour,  an  hour  and  a  half,  or 
perhaps  two  hours;  that  when  it  was  finished  complainant 
came  round  beside  her,  asked  her  if  she  was  satisfied  with 
it,  and  signed  it,  addiog  the  words,  ''Nevada,  Aug.  25, 
1880;"  that  she  was  surprised  at  that  mode  of  marriage,  and 
so  expressed  herself,  and  said,  ''That  can't  be  our  marriage 
certificate,  senator;"  that  complainant  said  that  it  was  all 
right,  and  as  he  was  going  away  that  afternoon,  directed  her 
to  take  it  home  and  copy  it  all  over  nicely,  and,  when  he 
returned,  he  would  sign  the  new  copy  for  her,  and  the  rough 
one  then  signed,  he  would  keep  for  himself;  that  she  then 
left  with  the  document,  and  returned  to  the  Galindo  hotel  at 
Oakland,  and  she  supposes  he  went  to  Virginia.  At  all 
events,  she  never  saw  anything  more  of  him  till  some  time 
after  September  9.    This  is  her  account  of  the  courtship 
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and  marriage,  which  i%  positiToly,  denied  bj  complainant. 
There  is  no  evidence  of  anj  kind,  that  she  ever  made  a 
neat  copy  for  them  to  exeoate  on  complainant's  return,  aa 
she  was  directed  to  do,  or  that  any  copy  was  ever  executed 
for  complainant,  or,  that  the  matter  of  making  a  neat  copy 
was  ever  afterward  alladed  to  between  them.  The  booki 
alluded  to  were,  doubtless,  intended  to  be  the  pocket 
edition  of  the  California  civil  code,  and  some  volumes  of 
reports. 

But  Mr.  DobinsoD,  the  private  secretary  of  complainant, 
and  who,  for  years,  occupied  Sharon's  rooms  in  that  capac- 
ity, and  who  was  perfectly  familiar  with  all  furniture  and 
fittings  up,  testifies  that  no  such  books  as  described  were 
kept  in  the  office;  that  he  would  have  seen  them  had  they 
been  there,  and  that  he  did  uot  see  any  such  there  at  that, 
or  any  other  time.  They  could  hardly  have  been  in  the 
office  without  his  knowledge,  and  this  affords  a  strong 
presumption  that  no  such  books  were  there,  and,  to  that 
extent,  is  in  conflict  with  the  respondent's  testimony  on  this 
point,  and  supports  the  testimony  of  complainant. 

I  think  it  must  be  admitted,  that  there  is  a  strong  intrinsic 
improbality  that  such  an  extraordinary  contract,  upon  so 
short,  casual,  and  exceptional  an  acquaintance,  without  con- 
sultation with,  or  knowledge  of,  her  brother  and  numerous 
other  relatives  and  friends,  should  be  clandestinely  entered 
into  in  such  an  extraordinary  manner,  by  an  honorable  and 
virtous  young  lady  of  twenty-seven,  so  intelligent  and  shrewd, 
and  so  well  acquainted  with  the  world  as  the  respondent  has 
demonstrated  herself  to  be. 

And  it  is  no  less  intrinsically  improbable,  that  a  man  of 
complainant's  experience,  wealth,  and  position,  should  enter 
into  so  strange  a  contract,  with  an  honest  purpose  of  honor- 
able marriage,  while  there  was  no  better  reason  for  depart- 
ing from  the  ordinary  course  of  matrimonial  alliances  than 
has  yet  been  suggested;  and  it  seems,  also,  still  more  im- 
probable that  a  man  of  complainant's  knowledge  of  the 
world,  and  shrewdness,  would,  at  his  age,  place  himself  in 
80  embarrassing  a  position — put  his  wealth  and  position  at 
such  hazard—from  the  basest  of  motives,  and  with  a  delib- 
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erate  parpose,  so  infamoas  and  shocking  to  the  moral  sense, 
of  deceiving  respondent  and  accomplishing  her  rain.  A 
motiye  and  purpose,  so  infamous,  ought  not  to  be  attributed 
to  a  man  hitherto  holding  a  respectable  position  in  society — 
such  a  position  as  would  lead  an  intelligent  lad?  of  good 
connections  and  social  position,  knowing  his  standing,  to 
marry  him — against  his  solemn  oath  to  the  contrary,  except 
npoQ  testimony,  reasonably,  satisfactory  to  the  mind — 
certainly,  not,  upon  the  unsupported  testimony  of  an  un- 
usually intelligent,  and  experienced  party,  capable  of  en- 
tering into  a  secret  arrangement  so  extraordinary,  upon 
so  slight  an  acquaintiince  of  exceptional  character,  without 
consulting  with,  or  the  knowledge  of,  her  numerous  rela- 
tions and  friends,  including  a  brother,  who  had  theretofore 
been  to  her  all  that  a  brother  could  be  to  a  sister,  and  who 
were  readily  accessible,  aiAl  in  habits  of  daily  intercourse 
with  her — that  brother,  at  the  time,  living  in  the  same  house 
with  her,  and  serving  as  her  protector.  Again,  according 
to  respondent's  own  account,  this  interview  and  transaction 
having  taken  place,  somewhere  from  noon  and  afterward,  on 
August  25,  at  its  conclusion  the  parties  separated,  she  going 
to  her  residence  at  the  Galindo  hotel,  in  Oakland,  and  com* 
plainant,  as  she  supposes,  to  Virginia  City,  Nevada,  leaving 
by  the  3:30  p.m.  overland  train — the  only  means,  at  that 
time,  of  travel  between  San  Francisco  and  Virginia. 

Bespondent  remained  at  the  Galindo  hotel  until  it  was 
destroyed  by  fire  on,  or  about,  September  9,  when  she  re- 
turned to  the  Baldwin  hotel  in  San  Francisco,  and  remained 
till  the  latter  part  of  September.  The  complHinant  remained 
in  Virginia  until  some  time  after  the  destruction  of  the 
Galindo  hotel  in  September,  and  returned  to  San  Francisco 
between  the  date  of  that  event  and  September  25 — the  date 
not  now  being  definitely  fixed. 

He  called  on  respondent,  she  says,  at  the  Baldwin^  before 
September  25,  but  she  cannot  say  how  long  before.  It  was, 
probably,  but  a  short  time  before  September  25»  for  on  that 
day  complainant  was  active,  and  urgent  for  an  interview,  he 
having  on  that  day  written  her  several  notes — some  of  them 
in  evideupe — X  think,  four  in  all — seeking  an  interview-^ad- 
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dressed  at  the  heading,  **My  Dear  Miss  HUV  And  immedi- 
ately after  that,  she  removed  to  the  Grand  hotel,  without 
eyen  consulting  with  her  brother,  who  was  with  her  at  the 
Baldwin^  or  informing  him  of  her  contemplated  moTement 
Upon  learning  of  the  change,  however,  he  immediately  fol- 
lowed her  to  the  Grand,  and  for  her  protection  took  up  his 
residence  at  that  house,  thereby  manifesting  the  deep  inter- 
est he  felt  in  her  welfare.  Daring  the  whole  month,  from 
the  date  of  the  alleged  marriage  contract,  August  25,  to 
September  25,  there  was  no  communication  by  word,  letter, 
or  telegraph  between  complainant  and  respondent,  except 
the  single  call  by  complainant  at  the  Baldwin  at  some  time 
after  his  return  from  Virginia  City,  and  before  September 
26,  the  date  of  which  is  not  fixed. 

Respondent  did  not  even  inform  complainant  of  the  burn- 
ing of  her  residence,  and  her  colisequent  removal.  She  did 
not  intimate  to  her  newly  acquired  husband,  where  she 
could  be  found  on  his  return  from  Virginia  City,  and  he  was 
compelled  to  send  his  Chinese  servant  to  Oakland,  and  else- 
where, to  learn  of  her  whereabouts.  So  that,  it  is  probable, 
that  the  meeting,  at  the  Baldwin,  was  not  very  long  prior  to 
September  25,  when  complainant  became  so  active  and  ur- 
gent for  an  interview.  Thus  a  month,  or  nearly  so,  inter- 
vened between  the  entering  into  this  extraordinary  marriage 
contract,  and  any  further  communication,  or  effort  to  com- 
municate, between  them.  It  does  not  appear  that  prior  to 
complainant's  return  from  Virginia  City,  there  had  been  any 
consQmmation  of  the  marriage  by  marital  intercourse. 

The  respondent,  according  to  her  own  account,  did  not 
take  sufficient  interest  in  her  newly  acquired  husband,  to 
communicate  with  him,  or  to  inform  him,  of  her  misfortune 
in  being  burned  out,  and  compelled  to  remove,  and  where 
he  could  find  her  on  his  return;  and  gave  as  a  reason  for  her 
neglect,  that  she  did  not  conceive  it  necessary  for  wives  to 
run  after  their  husbands,  and,  that,  she  supposed  he  would 
find  her,  if  he  wanted  to,  on  his  return  from  Virginia  City. 

There  was  a  daily  mail,  and  at  all  times  telegraph  com- 
munication between  San  Francisco  and  Oakland  and  Vir- 
ginia City,  and  yet  nothing  passed  between  these  newly 
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married  parties  during  nearly,  or  quite,  the  whole  month, 
usually  designated,  as  the  honeymoon,  and  under  ciroum- 
stances  wherein  we  should  certainly,  expect  some  written  or 
other  communication.  These  first  private  notes  of  the  com- 
plainant after  the  alleged  marriage,  were  addressed,  in  the- 
heading,  ''My  Dear  Miss  ^iZZ,*' and  only  intimated  the  desire 
of  an  interview  for  her  benefit,  saying,  * 'something  I  want 
to  tell  you  about,  of  interest  to. yourself."  There  is  nothing 
in  the  notes  breathing  the  spirit  of  a  husband  newly  married, 
or  even  of  half  a  century's  standing.  To  my  mind,  the  con- 
duct attributed  to  both  parties,  by  the  respondent,  during 
the  month  following  the  alleged  marriage,  is  intrinsically, 
improbable,  had  there  been  a  marriage  contract  as  claimed. 
I  cannot  reconcile  such  a  course  of  conduct  with  my  obser-^ 
ration,  and  experience,  of  the  course  of  human  action,  and 
the  influence  and  operations  of  human  affections.  It  seems 
incredible.  It  is,  of  course,  possible  that  two  parties  can 
be  so  constituted,  that  they  could  make  such  a  contract,  and 
conduct  themselves,  under  the  circumstances,  and  in  the- 
manner  indicated  during  the  month  following  marriage;  but 
it  is  highly  improbable,,  not  to  say,  utterly,  incredible,  even 
when  considered  by  itself,  unaffected  by  other  collateral 
facts;  and  such  improbability  is  to  be  considered,  and  it 
should  receive  its  due^  weight  in  connection  with,  the  other 
facts  developed  iu  the  case. 

We  now  come  to  the  period  from  September  25,  1880,  to 
November,  1881,  while  respondent  resided  at  the  Grand 
hotel,  and  while  the  relationa  of  the  parties  were  most  inti-^ 
mate,  harmonious,  and  cordial;  and  afterward,  from  the  time 
of  respondent's  expulsion  from  the  hotel,  in  December,  1881, 
until  September  8,  1883,  when  complainant  was  arrested,  on 
a  charge  of  adultery  upon  the  complaint  of  Neilson,  and  at 
the  instigatiou  of  respondent,  by  means  of  which  publicity  was 
Jirst  given  to  respondent's  claim  of  wifehood.  My  associate 
has  fully  discussed  the  evidence,  and  facts  relating  to  this 
period,  and  I  shall  not  go  into  particulars,  but  only  state- 
some  facts  appearing  in  the-evidence,  with  a  view  of  drawing 
the  proper  inference*  therefrom. 

One  distinguishing  faoty  is,,  that  the  alleged  marriage  was. 
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kept  aecrett  not  00I7  daring  the  two  yean  prorided  for  in 
the  contract,  bat  for  a  year,  or  more,  afterward,  as  it  was 
neyer  made  pnblic  until  the  time  of  complainant's  arrest — 
September  8,  1883.  Secrecy  is  always  a  badge  of  suspicion, 
and  fraud,  and  especially  so  in  matters  of  interest  to  society, 
and  which  public  policy  and  the  laws  of  well-regulated 
society  require  to  have  general  publicity.  Withholding 
knowledge  of  the  relations  of  the  parties  from  the  public, 
and,  especially,  from  those,  who  have  a  right  to  be  informed 
upon  the  point,  and  clandestine  sexual  intercourse,  are 
strongly  indicatiye  of  meretricious,  and  not  marital  relations. 
And  to  this  effect  uve  all  the  authorities  upon  the  subject. 
The  marriage  and  intercourse,  in  this  instance,  were  kept 
profoundly  secret  from  the  public,  and,  so  far  as  possible, 
from  respondent's  brother,  and  other  near  relatives,  and,  so 
far  as  we  know,  only  reyealed,  if  at  all,  to  a  few,  who,  to  say 
the  least,  in  view  of  the  known  facts,  are  of  questionable 
standing,  and  who  occupy  an  unenviable  relation  to  the  case; 
parties  to  whom  such  a  revelation  was  not  likely  to  be 
made  in  a  case  where  a  contract,  in  good  faith,  required 
secrecy,  and  where  it  was,  studiously,  concealed  from  those 
having  a  right  to  know,  and  who  would  be  quite  as  likely  to 
keep  a  secret  if  desirable  to  do  it.  Those  relatives  could, 
certainly,  have  bad  no  motive  to  defeat  the  election  of  com- 
plainant to  the  senate,  after  he  had  become,  so  nearly,  allied 
to  them  by  marriage.  There  has  been  introduced  in  evi- 
dence a  number  of  letters,  and  brief  notes  from  complain- 
ant, addressed  to  respondent,  while  she  lived  at  the  Grand 
hotel,  from  September,  1880,  to  November,  1881,  and  dar- 
ing the  year  when  the  relations  between  the  parties  were 
the  most  intimate,  and  cordial — while  respondent  claims 
that  they  were  happily,  though  secretly,  cohabiting  to- 
gether as  husband  and  wife.  Of  all  these  letters  thus 
introduced — and  if  any  were  omitted  it  must  be  presumed 
that  respondent  would  have  offered  all  those  favorable  to 
her  case — five  appear  to  be  addressed  "My  Dear  Wife." 
These  are,  positively,  declared  by  complainant  to  be  forged 
and  spurious,  at  least,  so  far  as  the  word  ''wife'*  is  con- 
cerned.   But,  waiving  a  discussion  of  that  point  in  this 
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opinion^  it  having  been  covered  bj  my  associate,  not  one  of 
these  letters,  aside  from  the  word  ''  wife/'  contains  a  word 
that  sag^sts  the  relation  of  marriage,  or  breathes  the 
spirit  a  husband  would  be  expected  to  manifest  in  a  cor- 
respondence, however  cursory,  casual,  or  unimportant,  with 
his  wife.  That  word  is,  singularly,  inconsistent  with  the 
tone  and  matter  of  the  rest  of  these  letters. 

No,  satisfactorily,  authenticated  word,  or  act,  on  the  part 
of  complainant,  indicating  the  relation  of  husband  and 
wife,  or  inconsistent  with  meretricious  relations,  during 
the  whole  three  years  from  August  25,  1880,  to  September 
8, 1883,  appears  in  the  evidence,  or  supported  by  any  direct 
evidence,  other  than  that  of  the  respondent  herself.  On 
the  contrary,  the  letters  all  breathe  a  different  spirit — some- 
times jocose,  sometimes  all  business,  and  all,  except  the 
so-called  '*  Dear  Wife  "letters,  are  addressed  '  *My  Dear  Miss 
Hill,"  "MyDear  Allie,"  or  ''MyDearA."  The  letters  of 
earliest  date — those  written  in  the  ardor  of  the  waning  honey- 
moon— only  rise  to  the  pitch  of  *'  My  DearMiss  Hill."  But 
these  letters  are  fully  discussed  by  my  associate.  I  only 
refer  to  them  for  the  purpose  of  drawing  an  inference. 

There  does  not  appear  to  be  any  good  reason  why,  on 
one  day,  complainant  should  address  his  wife  '^  My  Dear 
Miss  Hill,*'  and  on  another  day,  '*My  Dear  W.ife,"  or  why, 
in  their  secret  correspondence,  intended  for  no  other  eyes, 
a  husband  should  not  always  recognize  his  wife,  as  wife.  If 
he  could  trust  her  with  some  such  letters,  and  tvith  the  keeping 
of  the  marriage  contract,  why  not  toith  more?  But  during  all 
this  period,  these  parties  were  dealing  with  each  other  in 
money  matters,  even  in  small  amounts,  at  arm's-length.  As 
early  as  December  6,  1880,  but  little  over  two  months  after 
going  to  the  Grand,  there  was  a  stock  transaction,  wherein 
respondent  drew  a  memorandum,  which  complainant  signed, 
acknowledging  that  he  held  a  hundred  shares  of  Belcher 
for  ''Miss  HUl,  at  $200  per  share,  to  he  paid  for  on  delivery  of 
ike  stock.*' ^    This  was  a  private  transaction  between  them, 

*  In  the  transcript  of  the  short-hand  notes  of  testimony  reported  by  the  master, 
the  price  appears  |200— there  being  no  point  between  the  2  and  the  ciphers.  This 
most  be  an  inadvertent  omission,  for  it  is  a  matter  of  public  history  and  notoriety 
that,  at  that  date,  the  value  of  Belcher  stock  was,  in  fact,  only  about  two  dollars  per 
■hare,  as  a  reference  to  the  official  records  of  the  San  Francisco  Stock  and  Exchange 
Board  and  the  daily  published  reports  of  sales  will  show.  But  I  take  the  price  as  I 
And  it  in  the  record.  8. 
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unknown  to  anybody,  and  requiring  no  mask;  why  this  par- 
ticularity, and  care,  in  carrying  on,  and  concealing  under 
false  names,  a  business  transaction  between  husband  and 
wife? 

So,  also,  several  of  the  notes  from  complainant  to  re- 
spondent, introduced  in  evidence,  relate  to  moneys  and 
accounts  between  the  parties,  which  were  nicely  calculated, 
and  balanced  to  a  cent,  on  the  apparent  basis  of  five  hun- 
dred dollars  per  month — the  amount  which  respondent  tes- 
tifies her  husband  was  paying  her.  This  was  not  merely 
pin-money,  but  funds,  out  of  which  the  wife  of  a  man 
alleged  by  respondent  to  be  worth  many  millions  of  dollars, 
with  an  income  of  from  thirty  thousand  to  one  hundred 
thousand  dollars  per  month,  was  to  pay  all  her  expenses, 
hotel  bills,  clothing,  everything,  and  out  of  which,  she  says, 
she  also  purchased  many  articles  of  apparel  for  her  hus- 
band— and  the  accouiit,  regalarly,  balanced,  and  settled,  as 
though  they  were  dealings  between  utter  strangers. 

Yet  respondent  was  offered,  according  to  her  own  testi- 
mony, double  the  amount  to  take  the  position  of  mistress — 
she  beiog  regarded  as  twice  us  valuable  in  that  capacity,  as 
in  the  capacity  of  wife.  So,  on  November  7,  1881,  the 
complainant  paid  the  respondent  seven  thousand  five  hun- 
dred dollars  in  cash,  and  notes  payable  to  the  order  of 
*'Mi88  HiW — the  balance  of  which  has  been  recovered  by 
respondent  against  complainant  in  a  state  court  since  the 
commencement  of  this  suit.  This  the  respondent  claims 
to  have  been  paid  in  settlement  of  a  prior  money  demand. 
Complainant  denied  it,  and  he  accounted  for  it  in  that  suit 
on  an  entirely  different  theory.  But  these  facts  show  the 
course  of  dealings  in  money  matters  between  these  parties, 
at  the  very  time  when  their  marriage  relations,  if  any  suoh 
existed,  were  most  harmonious  and  affectionate,  while  there 
was  no  occasion  beltaeen  tliem  for  masking — where  no  one  else 
had  occasion  to  know  anything  about  the  transactions,  and 
even  though  private,  they  were  dealings,  ostensibly,  if  not 
in  fact,  between  these  parties  in  the  names  and  character 
of  William  Sharon  and  S.  A.  Hill,  and  not  in  the  names  of 
Mr.  and  Mrs.  Sharon,  in  the  character  of  husband  and  wife. 


Dist.  Cal. J  Shabon  v.  Hill.  386 

1885.1  Opinion  of  Sawyer,  0.  J.,  ooncurring. 

They  were,  ostensibly,  dealings  at  "  arm's-length ''  in 
money  matters,  sometimes  of  small  amounts,  between 
strangers.  This  is,  certainly,  not  the  ordinary  coarse  of 
transactions  between  hasband  and  wife,  brought  up  and 
edncated  in  this  country,  imbued  with  American  ideas; 
and,  in  Tiew  of  our  laws  in  relation  to  marriage,  the  legal 
stcUus  of  marital  property  rights,  and  marital  and  domestic 
polity. 

We  naturally  look  for  some  recognition  of  the  relation  of 
wifehood  from  the  husband  in  priyate  transactions,  cor- 
respondence, and  intercourse,  domestic,  money,  and  other- 
wise, between  hasband  and  wife,  other  than  the  very  few 
instances  of  the  use  of  the  word  ''wife'*  in  the  address  of 
casual  letters.  We  fidd  none  on  the  part  of  complainant  in 
the  relations  between  him  and  respondent,  so  far  as  they 
are  disclosed  to  view — not  one  instance. 

Turning  from  the  conduct  of  the  complainant  to  that  of 
the  respondent  during  all  the  time  from  August  25,  1880, 
till  about  a  year  after  the  time  for  secrecy  under  the  clause 
in  the  contract  had  expired,  we  find  U  equally  barren  of  any 
iveU-^mthenticaled  act  or  toordof  respondent,  public  or  private, 
in  complainanfs  presence,  or  in  addressing  him  by  letter,  indicat- 
ing thai  she  during  that  period,  at  any  time,  regarded  herself  as 
the  wife  of  complainant. 

No  witness  ever  heard  her  address  complainant  as  hus- 
band, or  any  language  indicating  the  existence  of  that 
relationship.  We  have  a  number  of  her  letters,  addressed 
to  complainant  during  that  time — ^private  letters,  intended 
for  no  eye  but  his— and  he  alone  was  interested  in  keeping 
the  secret,  and  could,  certainly,  be  trusted  with  an  endear- 
ing, wife-like  letter — be  trusted  with  the  keeping  of  his  own 
secret — but  none  containing  the  word  ''husband"  or  its 
equivalent,  or  any  reference  to  matters  between  husband 
and  wife,  which  either  would  desire,  for  that  reason,  not  to 
have  brought  to  the  knowledge  of  others.  All  of  these 
letters  are  addressed  "My  Dear  Mr.  Sharon,"  "My  Dear 
Senator,'*  or  "My  Dear  Sen." — not  one  "My  Dear  Hus- 
band.'* And  there  is  not  a  line,  or  word,  in  any  of  them, 
that  indicates  any  idea  upon  respondent's  part  that  she  was 
25 
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the  wife  of  the  party  to  whom  they  were  addressed.  There 
are  appeals  of  the  most  passionate  and  pathetic  character  to 
his  sense  of  jostioe,  to  his  generosity,  to  his  manhood,  bat 
not  one  in  the  character  of  wife — not  one  addressed  to  him 
in  the  character  of  hnsband.  Bat  my  associate  has  fully 
discussed  these  letters,  and  I  need  not  dwell  upon  them, 
farther  than  to  draw  the  natural  inference,  and  to  say,  that 
they  are,  in  my  judgment,  wholly  inconsistent  with  the  idea 
that,  at  the  time  they  were  written,  she  thought,  or  sup- 
posed, she  was  the  wife  of  complainant  It  is  inconceivable 
to  me,  that  a  woman  of  the  spirit  and  temper  eyerywhere 
displayed  by  respondent,  conscious  of  honor  and  wifehood, 
under  the  circumstances,  giving  birth  to  some  of  these  let- 
ters, could  have  written  them  to  her  husband,  without 
reminding  him,  at  least,  of  the  sacred  tie  binding  them 
together.  Surely,  to  a  man  susceptible  to  the  influences 
sought  to  be  brought  to  bear  upon  him,  an  appeal  to  his 
honor,  generosity,  and  manhood,  would  not  be  less  effective 
coming  from  a  wife,  in  the  character  of  a  wife,  than  from  a 
mistress,  in  her  character  of  mistress. 

This  failure  to  appeal  to  complainant,  as  husband,  to 
address  him  as  husband,  and  to  claim  the  rights  of  a  wife, 
in  these  private  letters,  written  under  the  distressing  cir- 
cumstances under  which  respondent  found  herself,  is  inex- 
plicable upon  any  theory  that  she,  at  that  time,  supposed 
she  was  his  wife.  The  claim  that  she  acted  under  the 
advice  of  the  aged  colored  woman,  Mrs.  Pleasants,  is 
incredible  and  unsatisfactory.  All  her  womanly  instincts, 
and  her  resolute  and  dominating  spirit,  in  which  she  is  by 
no  means  deficient,  would  have  rebelled  against  such  a  sub- 
missive and  pusillanimous  course. 

Again,  she  states,  that  on  one  occasion  she  concealed  her- 
self behind  a  bureau  in  her  husband's  bedroom,  and 
remained  there,  while  he  and  another  woman  occupied  the 
bed  together,  and  that  she  was  greatly  amused  at  what  she 
witnessed. 

Is  it  credible  that  a  high-spirited  and  passionate  woman, 
as  respondent  claims  to  be,  and  as  she  has  on  various  occa- 
sions shown  herself,  in  fact,  to  be,  conscious  that  she  was  a 
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floomed,  and  grossly  injured  wife,  conld  quietly  witness 
snch  an  exasperating  act  on  the  part  of  her  husband,  and 
tamely  submit?  and  that  the  incident  would  greatly 
amuse  her  ? 

So  on  another  occasion,  according  to  her  own  testimony, 
she  concealed  a  young  girl  of  eighteen  behind  the  same 
l^urean,  in  order  that  she  might  hear  her  husband  call  her 
wife,  while  she  and  her  husband  went  to  bed  together. 
What  need  of  taking  such  means  to  satisfy  Mrs.  Pleasants, 
or  anybody  else,  of  her  being  the  wife  of  complainant^  if 
she,  at  that  time,  had  the  eyidence  of  the  fact  in  a  genuine 
written  contract,  supported  by  the  so-called  "Dear  Wife" 
letters,  then  in  her  control  ?  Are  these  the  acts  of  a  person 
conscious  of  being  the  wife  of  the  party  under  such  espion- 
age ?  But  what  was  said  on  that  occasion,  in  those  moments 
of  dalliance,  is  not  in  evidence,  and  we  do  not  know  that 
she,  even  then,  drew  from  complainant's  lips  the  coveted 
appellation,  ''wife,"  under  circumstances,  where  the  most 
endearing  terms  were  likely  to  be  used. 

So  far  as  is  shown  by  the  evidence,  therefore,  there  is  no 
act  or  declaration,  written  or  spoken,  in  the  respondent's 
treatment  of  complainant  daring  these  three  years,  indica- 
ting that  she  supposed  herself  to  be  his  wife,  or  that  is  not 
more  consistent  with  the  idea  that  those  relations  were 
meretricious  rather  than  marital.  The  fact  that  she  used 
complainant's  carriage,  as  she  says  she  did,  is  cited  as  evi- 
dence of  treating  her  as  a  wife.  But  if  there  be  any  force 
in  this,  it  is  broken  by  the  further  fact,  stated  by  herself, 
that  complainant's  mistresses  have  ever  since  been  accus- 
tomed to  freely  use  the  same  carriage,  and  be  driven  by  the 
same  coachman,  in  the  same  manner. 

Complainant's  admitted  mistresses,  therefore,  seem  to 
have  been  treated  alike,  and  put  upon  the  same  footing,  in 
this  particular,  with  respondent  herself. 

But  I  need  not  dwell  on  points  so  fully  discussed  by  my 
associate.  Is  it  too  much  to  say,  that  the  whole  course  of 
conduct  toward  respondent,  and  on  the  part  of  respondent 
toward  complainant,  during  those  three  eventful  years,  is 
in  the  highest  degree  improbable,  had  they  been  husband 
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and  wife  ?  Is  it  possible  that  a  husband  and  wife,  cohabit- 
ing, '  harmoniously,  could  so  conduct  themselves  towards 
each  other,  and  that  duriug  the  first  year  of  their  married 
life? 

There  is  strong  evidence  on  the  face  of  the  alleged  con- 
tract, itself,  that  it  was  written  over  the  name  of  complain- 
ant after  the  signature  had  been  written,  and  that  parts  of 
it,  at  least,  were  written  after  the  paper  was  folded,  and  the 
signature  before  folding,  showing  that  the  signature  must 
have  been  first  written.  Without  enumerating  the  points, 
or  discussing  again  the  particulars  pointed  out  by  my  asso- 
ciate, leading  to  that  conclusion,  there  is  enough  in  the 
appearance  to  render  it,  in  a  very  high  degree,  probable, 
when  considered  by  itself  alone,  without  reference  to  the 
testimony  bearing  upon  other  points,  that  such  is  the  fact. 
So,  also,  upon  comparing  the  signatures  with  hundreds 
of  signatures  of  complainant  written  from  1875  to  1883, 
conceded  to  be  genuine,  and  the  testimony  of  experts 
pro  and  con,  it  appears  to  be  a  better  signature  than 
any  other  of  complainant's  in  evidence.  It  is  smoother, 
more  flowing,  regular,  artistic,  and  less  cramped  than 
the  others,  admitted  to  be  complainant's.'  There  is  not 
another  in  all  the  genuine  signatures  in  evidence,  that 
contains  all  the  distinguishing  characteristics  of  the  dis- 
puted signature.  So  the  fact  appears  to  me  to  be,  after 
a  careful  comparison  of  the  disputed  signature  with  all 
others  in  evidence,  in  the  light  of  expert  testimony,  and 
even  without  such  light — some  of  the  signatures  having 
been  enlarged  by  the  miscroscope  and  photographic  pro- 
cess, in  order  to  show  the  prevailing  characteristics  more 
distinctly. 

Several  paying-tellers  in  banks,  including  the  Bank  of 
Culifornia.  who  had  paid  hundreds  and  probably  thousands 
of  complainant's  checks,  and  others  long  in  his  employ,  and 
having  the  best  opportunity  to  become  familiar  with  his  sig- 
nature, except  his  former  employee,  Gushman;  also  a  num- 
ber of  the  most  skillful  experts,  testify,  that  the  disputed 
signature,  in  this  case,  is  not  the  genuine  signature  of  com- 
plainant, Sharon.    There  are  others,  besides  Cushman,  of 
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no  special  standing  as  experts,  having  less  reason  to  be 
acquainted  with  complainant's  handwriting,  and  Gumpel, 
who  is  a  competent  expert,  who  testify  that  they  belieye  it 
to  be  gennine.  To  my  eye,  although  I  do  not  profess  to  be 
an  expert,  after  a  long  and  thorough  examination  and  care- 
ful comparison  of  the  numerous  signatures  in  eyidence 
claimed  to  most  nearly  resemble  the  one  disputed — there 
are  over  three  thousand  in  eyidence — in  the  light  of  all  the 
expert  testimony,  it  does  not  appear  to  be  the  genuine  sig- 
nature of  complainant.  There  is  one  remarkable  fact  that 
attracts  attention.  There  are  several  examples  of  signatures 
written  by  the  expert,  Gumpel,  at  different  times,  at  the 
request  of  different  parties,  professedly  in  imitation  of  com- 
plainant's signature,  and  written  from  memory,  without  any 
signature  before  him.  The  signatures  thus  written,  as  they 
were  written,  and  copies  of  them  enlarged  under  the  micro- 
scope and  by  photographic  process,  are  in  evidence;  and  to 
^7  ^7^9  after  a  careful,  studious  comparison,  there  is  not 
one  of  them,  written  by  Gumpel,  that  is  not  more  like  the 
disputed  signature,  than  any  one  of  all  the  numerous  admit- 
tedly genuine  signatures  of  complainant.  Every  one  of 
those  written  by  Gumpel  contains  all  of  the  several  peculiar 
and  striking  characteristics  of  the  disputed  signature,  while 
not  one  of  the  genuine  signatures  of  Sharon  does.  Some  of 
Sharon's  signatures  contain  one,  and  some  another,  of  the 
peculiar  characteristics  of  the  disputed  one;  but  no  one 
contains  all,  or  nearly  all,  of  those  characteristics,  as  Gum- 
pel's  do.  This  striking  resemblance  between  the  imitations 
of  Gumpel  and  the  disputed  signature,  may  result  from  the 
fact,  if  it  be  a  fact — but  whether  it  be  a  fact  or  not,  we  do 
not  know — that  Gumpel  took  the  disputed  signature,  assum- 
ing it  to  be  genuine,  as  his  exemplar,  and  practiced  his  imi- 
tations from  thai  If  this  was  done,  it  would,  intelligently, 
account  for  the  similarity.  In  that  case,  however,  it  shows, 
conclusively,  that  Gumpel,  at  the  time,  fully  appreciated  all 
the  peculiar  characteristics  of  the  disputed  signature,  and 
incorporated  them  into  his  imitations.  That  the  peculiari- 
ties are  found,  both  in  the  imitations  by  Gumpel,  and  in  the 
disputed  signature,  it  seems  to  me  when  pointed  out,  if  not 
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before,  must  be  clearly  apparent  to  any  tolerably  eorreet 
and  appreciative  eye. 

The  document,  it  is  conceded,  was  written  by  respondent^ 
snd  is  alleged  by  her  to  have  been  written  at  one  sittings 
no  part  having  been  written  over;  and  with  interroptions  at 
rarioos  points  by  conversation — discossing  the  points  as 
they  rose  during  the  writing;  the  time  occupied  being  about 
an  honr  and  a  half,  or,  perhaps,  two  hours. 

It  was,  manifestly,  written  with  elaborate  care  in  its 
mechanical  execntioo.  It  is  by  far  the  best  and  most  artistic 
specimen  of  respondent's  penmanship  exhibited  in  evidence. 
Not  a  word  had  to  be  erased,  added  to,  corrected,  or  rewrit- 
ten, except,  in  many  instances,  to  shade  more  heavily,  and 
apparently,  with  different  ink.  T  think  the  experience  of 
every  one  familiar  with  such  work,  will  suggest  that  it  is 
highly  improbable  that  one  could  dictate  from  a  book,  and 
another,  not  accustomed  to  writing  from  dictation,  sit  down 
and  write  so  extraordinary  a  document  of  such  length  while 
carrying  on  a  conversation  discussing  the  points,  legal  and 
otherwise,  arising  as  they  went  along,  without  a  single  mis- 
take requiring  correction;  especially  so,  when  the  last  four 
lines  are  condensed  into  a  smaller  space  by  omitting  several 
words  found  in  the  other  corresponding  parts  of  the  con- 
tract, requiring  to  some  extent,  a  reconstruction  of  the  sen- 
tences, and  also  by  contracting  others,  as  by  using  the 
character  "A"  for  the  word  "and,"  in  order,  apparently,  to 
accommodate  the  matter  to  be  inserted  to  the  available 
space.  And  neither  the  party  dictating  nor  the  party  writ- 
ing would  be  likely  to  know  in  advance  how  much  it  was 
necessary  to  contract  and  condense.  If  this  contract  was 
written  in  the  manner  and  under  the  circumstances  stated, 
I  think  it  must  be  conceded,  that  it  is  a  feat  of  accurate 
work,  that  must  attract  attention — a  very  extraordinary  per^ 
formance. 

The  ink  of  the  signature  appears  to  be  different  from  the 
ink  in  which  the  contract  is  written,  while  there  seems  to 
be  two  kinds  of  ink  in  tlie  contract,  making  three  in  all. 
According  to  Dobinson's  testimony,  but  one  kind  of  ink  waa 
in  the  office  other  than  copying-ink  and  red  ink;  and  accords 
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ing  to  Piper,  the  ink  was  not  of  the  kind  used  in  the  office, 
and  the  inference  arises,  that,  it  is  highly  improbable,  that 
the  instrument  could  have  been  written  in  complainant's 
office,  or  in  the  manner  as  stated  by  respondent. 

Taking  the  document  itself,  as  it  appears  upon  its  face, 
comparing  the  signature  with  the  numerous  genuine  signa- 
tures of  complainant  in  evidence,  in  the  light  of  the  expert 
testimony,  and  of  the  testimony  of  respondent,  as  to  the  cir* 
cumstances  and  mode  of  its  preparation  and  execution,  and 
the  positive  testimony  of  complainant,  unequivocally  deny- 
ing the  execution  of  the  contract,  and  considering  all  the 
testimony  directly  bearing  upon  this  point,  without  refer- 
ence to  collateral  testimony  on  other  points  in  the  case,  and, 
I  thi^k,  to  any  candid,  unprejudiced  mind,  accustomed  to 
consider  evidence,  and  able  to  appreciate  the  relation  of  one 
set  of  facts  to  another,  it  will  appear  to  be,  in  the  highest 
degree,  improbable,  that  this  signature  to  the  alleged  mar« 
riage  contract  is  the  gennine  signature  of  the  complainant; 
and,  whether  the  signature  be  genuine  or  not,  still  more 
improbable,  that  it  was  subscribed  to  the  alleged  contract 
after  it  was  written. 

It  farther  seems  highly  improbable,  that  respondent  should 
have  confided  so  important  a  secret  as  the  marriage  contract 
to  such  persons  as  the  two  colored  women,  Mrs.  Pleasants 
and  Martha  Wilson,  to  Yesta  Snow  and  Nellie  Brackett,  and 
have  concealed  it  from  her  brother,  uncle,  aunt,  and  other 
much  more  reputable  friends,  having  a  far  greater  interest 
in  her  welfare.  It  is,  also,  highly  improbable,  that  her 
counsel  would  have  failed  to  call  her  friends,  and,  at  least, 
offer  to  show  their  knowledge  of  the  contract,  as  a  part  of 
the  res  gestce,  had  it  been  exhibited  to  them,  or  had  any 
knowledge  of  its  existence  ever  been  brought  to  their  no- 
tice. Their  absence  from  the  witness-stand,  and  from  any 
sort  of  connection  with  the  trial,  is  extremely  significant. 
Counsel  for  respondent  were  not  at  all  backward  in  offering, 
and,  vehemently,  pressing  upon  the  attention  of  the  court, 
any  testimony  supposed  to  be  favorable  to  their  client's 
cause.  This  failure  by  her  to  produce  the  contract  for  the 
inspection  of  respondent's  friends,  as  a  vindication  of  her 
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condnct,  ii^'hich  caused  them  great  uneasinesB,  raises  a  vio- 
lent presumption,  that  it  was  not  at  the  time  in  existence, 
and  gives  rise  to  a  further  strong  improbability,  that  the 
contract  is  genuine. 

The  discussion  of  the  '*  Dear  Wife  "  letters  I  shall  leave 
whoUj  to  my  associate. 

While  section  75  authorizes  the  making  of  a  *' declaration 
of  marriage  "  substantially  in  the  form  of  the  one  in  ques- 
tion, section  77  makes  the  positive  additional  provision  that 
**  declarations  of  marriage  mvst  be  acknowledged  and  re^ 
corded,  in  like  manner,  as  grants  of  real  property."  There 
is  no  exception.  The  declaration  in  question  is  neither 
acknowledged  nor  recorded,  and  in  this  important  particular 
fails  to  conform  to  the  statute.  If  the  parties  had  the  code 
before  them,  when  this  contract  was  drawn  up,  as  stated, 
this  provision,  being  on  the  same  page,  could  not  have 
escaped  attention.  It  provides  certain  means  of  proof 
which  public  policy  demands  in  matters  so  important  to  the 
interests  of  society.  There,  surely,  could  be  no  good 
reason  for  not  having  it  acknowledged,  even  if  it  was  not 
desirable  to  record  it.  There  would  then  have  been  valid 
proof  on  its  face  of  its  genuineness.  The  fact  that  the  de- 
claration is  neither  acknowledged  nor  recorded,  as  is  ex- 
pressly required  by  the  very  statute  under  which  it  purports 
to  have  been  executed,  raises  an  implication  against  its  genu- 
ineness, and  affords  another  improbability  that  it  was  drawn 
and  executed  in  the  manner  alleged  by  respondent.  Surely 
when  the  statute  itself  provides  for,  and  in  the  most  posi- 
tive, mandatory,  terms  requires,  the  evidence  of  the  genuine- 
ness of  the  instrument  indicated,  it  is  not  too  much  for  the 
court,  in  the  absence  of  both  such  acknowledgment  and 
record,  to  insist  that  the  other  evidence  of  the  genuineness 
of  so  extraordinary  a  contract  of  marriage  should  be  of  the 
most  indubitable  and  satisfactory  character. 

To  recapitulate,  the  results  thus  briefly  suggested  by  the 
evidence,  more  fully  elucidated  by  my  associate:  We  start 
with  a  direct  irreconcilable  contradiction  between  the  com- 
plainant  and  respondent,  as  to  the  execution  of  the  alleged 
marriage  contract-one  affirming  and  the  other  denying  its 
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execution  —  and  the  point  to  be  determined  is,  which  is 
right  ?  Conceding  the  parties  prima  facie  to  stand  upon  an 
equal  footing  as  to  character  for  truth  and  veracity,  the  ques- 
tion of  veracity  between  them  must  be  determined  from  the 
other  evidence  in  the  case. 

There  is  no  other  direct  evideuce  upon  the  principal  fact 
in  issue,  and  we  cannot  know,  absolutely,  where  the  truth 
lies. 

The  scale  must,  therefore,  be  turned  by  the  intrinsic 
probabilities  arising  out  of  the  known  facts,  Considered  in 
their  relations  to  all  the  other  evidence  in  the  case,  and 
all  collateral  facts  disclosed,  from  which  the  truth  may  be 
inferred. 

We  have,  then,  these  several  enumerated  improbabilities, 
contradictions  and  other  circumstances  fairly  suggested  by 
the  evidence: 

1.  The  improbability  that  complainant,  a  man  of  expe- 
rience, of  known  intelligence,  reared  with  ideas  such  as 
prevail  in  this  country  upon  the  subject,  should  enter  into 
so  extraordinary  a  contract,  in  the  extraordinary  way  indi- 
cated, with  honorable  intentions,  without  a  stronger  motive 
than  any  suggested  for  departing  from  the  ordinary  course 
in  entering  into  matrimonial  alliances;  and  the  greater  im- 
probability, that  he  should  do  it  with  the  basest,  and  most 
infamous  purpose  of  deceiving,  and,  thereby  ruining  the  re- 
spondent. Such  infamous  acts  should  not  be  attributed  to 
him  against  his  unqualified  positive  denial,  except  upon 
evidence,  clearly,  satisfactory. 

2.  The  improbability  that  an  honorable,  and  virtuous 
woman  of  tbe  respondent's  intelligence,  spirit,  and  experi- 
ence in  the  ways  of  the  world,  in  easy  pecuniary  circum- 
stances, as  she  claimed  to  be,  of  respectable  connections, 
and  good  social  position,  upon  so  short  an  acquaintance  of 
80  exceptional  a  character,  without  consulting  her  brother — 
one  who  manifested  so  much  interest  in  her  welfare — or 
other  near  relatives  and  friends,  should  enter,  clandes- 
tinely, into  so  extraordinary  a  contract  in  so  extraordinary 
a  manner. 
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3.  Had  there  been  execated  a  eontraot  of  the  oharaoteY 
alleged,  in  the  extraordinary  manner  stated,  the  improba- 
bility that  both,  or  either,  of  the  parties  would,  or  eren 
oonld  have  oondacted  themselves  with  respect  to  each  other 
in  the  way  we  know  they  did,  during  the  month,  or  nearly 
the  whole  month,  following  the  execution  of  the  contract— 
a  course  of  conduct  wholly  at  variance  with  our  experience 
of  human  action,  and  the  influence  and  operation  of  human 
affections,  and  human  passions. 

4.  The  improbability,  that  respondent  would  fail  to  make 
her  marriage  contract,  if  any  there  were,  public  for  two 
years  after  its  repudiation  by  complainant,  who,  having 
violated  and  repudiated  the  whole  contract  himself, 
could  no  longer  expect  respondent  to  comply  with  its 
requirements.  And  the  further  great  improbability,  that 
after  her  expulsion  from  the  Grand  hotel,  and  for  a  year 
after  the  time  prescribed  for  secrecy  had  expired,  she  would 
neglect  to  make  the  contract  public,  and  claim  her  rights 
under  it;  especially  so,  where  the  ignominious  position  in 
which  the  respondent  was  placed  called,  loudly,  for  pub- 
licity. And  the  still  further  improbability,  that  a  proud- 
spirited and  resolute  woman,  like  respondent,  would  quietly 
submit  and  suffer  in  silence,  under  the  circumstances  of 
contumely  in  which  she  was  placed. 

5.  The  improbability,  that  the  private  correspondence 
of  a  husband  with  his  wife,  intended  for  no  eye  but  her 
own,  should  generally  be  addressed,  inside,  to  her  by  her 
maiden  name,  and,  in  no  instance,  manifest  any  of  the  sen- 
timents which  would  be  expected  in  letters  from  a  husband 
to  his  wife,  and,  in  the  few  instances  in  which  he  is  claimed 
to  have  addressed  her,  as  "  My  Dear  Wife,"  the  word 
''wife"  should  be  the  only  one  in  the  letter  indicative  of 
that  relation,  and  be  inconsistent  in  tone,  and  matter,  with 
every  other  part  of  the  letter. 

6.  The  improbability,  that  during  all  the  three  years 
next  succeeding  the  date  of  the  alleged  contract,  there 
should  be  no  letter  addressed  by  respondent  to  complain- 
ant, and  no  authentic  instance  of  a  verbal  communication 
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between  them  wherein  respondent  should  address  com- 
plainant as  husband — no  instance  where  there  would  be 
some  claim  or  intimation  that  she  considered  herself  as  the 
wife  of  complainant,  or  in  which  some  sentiment  or  thought 
should  be  expressed,  from  which  it  can  be  inferred  that  she 
entertained  the  idea  of  wifehood,  while  a  number  of  letters 
are  shown — in  fact,  all  in  evidence — which,  in  matter  and 
form,  are  wholly  inconsistent  with  the  idea  that  she  con- 
sidered herself  the  wife  of  complainant. 

7.  The  improbability,  that  during  the  time  of  a  cordial 
and  harmonious  cohabitation,  as  husband  and  wife,  if  such 
there  was,  the  parties  should  at  all  times  deal  with  each 
other,  in  money  matters,  at  arm's-length,  and  account  to- 
gether, from  time  to  time,  balancing  to  a  cent  on  the  appa- 
rent basis  of  five  hundred  dollars  a  month  allowance,  and 
that  out  of  this  pitifully  small  sum,  comparatively  speaking, 
the  wife  of  a  man  of  so  great  wealth  should  be  required  to 
pay  all  her  expenses,  rent  of  rooms  to  live  in,  hotel  bills, 
clothing,  ornaments,  and  other  personal  expenses  incident 
to  a  lady  in  good  society,  when  that  husband  had,  before 
marriage,  offered  to  respondent  double  the  allowance  to  live 
with  him  in  another  capacity,  of  less  respectable  character. 

8.  The  improbability,  that  respondent's  important  and 
vital  secret  should  be  confided  to  such  parties  as  Mrs. 
Pleasants,  Martha  Wilson,  and  Yesta  Snow,  whose  posi- 
tions, in  the  most  favorable  aspects  in  which  they  can  be 
viewed  in  connection  with  the  circumstances  developed  in 
the  testimony,  are,  at  least,  equivocal,  and  have  been  con- 
cealed from  her  brother,  who  had,  theretofore,  been  to  her 
all  that  a  brother  could  be  to  a  sister,  and  who  remon- 
strated with  her  against  her  association  with  complain- 
ant; also  from  her  uncle,  who  had  manifested  so  great  an 
interest  in  her,  as  to  threaten  physical  punishment  to  com- 
plainant; from  her  aunt  and  her  husband,  and  respondent's 
other  relations  and  friends,  and  under  the  circumstances  of 
ignominy  in  which  she  was  placed,  if  revealed  to  them,  that 
they,  or  she,  herself,  should  have  concealed  it  so  long  from 
the  public. 
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9.  The  great  probability,  from  the  appearance  of  the 
4illeged  contract,  and  the  intrinsic  evidence  disclosed  on  its 
lace,  that  it  was  written  after  the  writing  of  the  signature, 
and  after  the  paper  had  been  folded;  and  the  further  great 
probability  appearing  from  a  comparison  of  the  signatures 
to  the  alleged  contract  with  numerous  genuine  signatures  of 
complainant,  and  from  a  consideration  of  all  the  testimony 
bearing  upon  this  point,  that  the  signature  was  not,  in  fact, 
written  by  complainant. 

10.  The  great  probability,  that  respondent's  veracity 
cannot  be  relied  on,  from  the  fact,  that,  respondent  is,  sub- 
stantially, contradicted  by  Dobinson,  as  to  there  being  books 
of  the  kind  she  mentions  at  the  time  of  the  alleged  execu- 
tion of  the  marriage  contract  in  the  office  of  complainant; 
by  other  credible  witnesses  as  to  the  date  of  the  opening  of 
Martha  Wilson's  restaurant;  and  that  she  is  directly  con- 
tradicted as  to  the  numerous  acts  performed  and  declaration 
made  by  her  in  1880,  1881,  and  1882,  about  which  neither 
can  be  mistaken,  wholly  inconsistent  with  the  idea,  that,  at 
that  time,  she  supposed  she  was  the  wife  of  complainant, 
by  Mrs.  Morgan,  Mrs.  Millett,  Mrs.  Eenyon,  Mrs.  Bacon, 
and  Mrs.  Brackett,  thereby  discrediting  her  testimony  on 
material  points.  Also,  the  improbability  arising  out  of  the 
unsatisfactory  character  of  the  testimony  given  by  respond- 
ent, and  the  unsatisfactory  tone  and  manner  in  which  it 
was  given. 

11.  The  improbability  as  to  its  genuineness,  arising  from 
the  fact  that  the  alleged  declaration  of  marriage  was  not 
''acknowledged  and  recorded  in  like  manner  as  grants  of 
real  property,"  as  is,  expressly,  required  that  it  should  be 
by  section  77  of  the  civil  code. 

12.  Secrecy  is  always,  as  we  have  seen,  and  especially  in 
matters  which  the  good  of  society,  and  public  policy,  re- 
quire to  be  made  public,  a  badge  of  suspicion  and  fraud. 
The  secret  acts  of  the  parties  in  this  case  are  indicia  of 
meretricious,  and  not  marital,  relations,  and  give  rise  to  a 
further  probability  that  there  was  no  genuine  marriage  con* 
tract. 
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Without  going  over  the  particulars  of  the  evidence  so 
ably  and  satisfactorily  discussed  by  my  associate,  I  find 
these  intrinsic  improbabilities,  probabilities,  and  these 
other  weighty  considerations  disclosed  in  the  case  to  be 
opposed  to  the  testimony  of  respondent,  and  I  am  wholly 
unable,  on  the  other  hand,  to  find  any  sufficient  deductions 
from  the  testimony  in  the  case,  to  counterbalance  them. 

In  my  judgment,  the  weight  of  the  evidence,  even  as  pre- 
sented in  the  case,  without  an  inspection  by  the  court  of  the 
original  documents,  largely  preponderates  in  favor  of  the 
complainant,  and,  satisfactorily,  establishes  the  forgery,  and 
the  fraudulent  character  of  the  instrument  in  question. 

It  would  have  been  far  more  satisfactory  to  the  court,  if 
the  original  documents  themselves  had  been  introduced  in 
evidence,  instead  of  mere  photographic  copies,  or  if  the 
court  could  have  been  permitted  to  inspect  the  originals,  but 
this  could  not  be  done  without  compulsion,  or  upon  such 
conditions,  as  respondent  and  her  counsel,  themselves, 
saw  fit  to  prescribe,  and  to  which  the  court  could  not  sub- 
mit. We  have  done  the  best  we  could,  in  view  of  the  dis- 
advantages under  which  we  labored,  in  this  particular,  and 
if  the  respondmit  has  suffered  from  a  want  of  inspection  of 
the  originals  by  the  court,  and  nearly  all  the  witnesses — all 
except  the  witness  Piper— it  is  the  result  of  her  own,  and 
her  counsel's  acts.  The  inference  that  must  be  drawn  from 
withholding  an  inspection,  is,  that  their  production  would 
be  injurious  to  respondent's  case,  and  this  inference  only 
makes  more  certain  the  correctness  of  our  conclusion,  which 
is,  sufficiently,  obvious  without  its  aid. 

I  am  satisfied^  after  a  most  laborious  and  careful  consider- 
ation of  the  evidence,  that  the  instrument  in  question,  the  so- 
called  "  Dear  Wife"  letter  in  ink,  and  the  other  '*  Dear  Wife" 
letters,  the  latter,, at  least,  as  to  the  word  ''wife,"  are  not 
genuine;  that  they  are  forged  and  fraudiilent,  and  that  the 
alleged  declaration  of  marriage  set  out  in  the  bill  ought  ta 
be  canceled  and  annulled  as  a  forgery,  and  a  fraud. 

The  analysis  of  the  evidence  by  my  associate  is  so  search- 
ing, exhaustive,  and  satisfactory,  and  his  reasoning  so  con* 
vinoing,  that  no  further  discussion  can  be  desired.    I  feel. 
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that  I  can  add  nothing  of  interest,  or  that  will  giye  additional 
force  to  the  argument,  and  but  for  the  great  importanoe  of 
the  case,  and  the  widespread  public  interest  manifested  in 
it,  I  should  haye  remained  silent  Without  further  obser- 
Tations,  therefore,  I  concur  in  the  conclusions  on  the  mo* 
terial  points,  reached,  in  the  line  of  reasoning  by  which  they 
are  established,  and  in  the  decree  ordered. 

As  the  case  was  argued  and  submitted  during  the  life-time 
of  complainant,  who  has  since  deceased,  the  decree  will  be 
entered  nunc  pro  lunc^  as  of  September  29,  1885,  the  date 
of  its  submission,  and  a  day  prior  to  the  decease  of  com- 
plainant. 


The  United  States  v.  Patrick  B.  Sinnott  et  al. 

CntcuiT  CouBT,  DiBTBiOT  OP  Obbgon. 

January  11,  1886. 

Indian  Sawuul. — Lumber  made  at  the  sawmill  on  the  Grand  Bonde 
Indian  reBervation,  is  in  fact  the  * 'property"  of  the  Indians  thereon, 
and  not  that  of  the  United  States  within  the  purview  of  section  3618  of 
the  rcTised  statutes;  and  the  agent,  subject  to  the  instructions  of  the 
commissioner  of  Indian  affairs,  may  dispose  of  any  portion  of  the  same 
and  apply  the  proceeds  to  the  support  of  the  mill  or  otherwise  for  the 
benefit  of  the  Indians,  without  reference  to  section  3617  of  the  revised 
statutes,  requiring  money  received  for  the  use  of  the  United  States  to  be 
deposited  to  its  credit. 

Double  Patmknt  of  Salaby. — ^The  superintendent  of  Indian  affairs  in 
Oregon  returned  to  the  department  two  vouchers  for  the  payment  by  him 
of  the  salary  of  the  agent  of  the  Grand  Bonde  reservation  for  the  seoond 
quarter  of  1873,  each  being  marked  '*  triplicate,"  from  which  the  account- 
ing officers  assumed  that  the  salary  was  paid  twice,  and  charged  the 
agent  with  the  amount  of  such  payments  in  the  settlement  of  his  official 
accounts:  Held  (1),  That  on  the  face  of  the  transaction  it  was  apparent 
that  these  two  papers  were  but  parts  of  one  voucher  taken  in  triplicate, 
and  that  there  was  but  one  payment;  and  (2),  that  if  there  had  been  two 
payments,  the  agent,  although  liable  for  the  excess,  as  an  individual,  as 
for  money  had  and  reodved  to  the  use  of  the  United  States,  was  not 
liable  therefor  on  his  bond. 

MoNBT  Paid  bt  Aobnt  wzthout  Authobity. — The  defendant,  Sinnott, 
employed  a  person  on  the  reservation  aforesaid,  as  "  superintendent  of 
farms  and  mills,"  and  in  reporting  the  fact  to  the  commissioner,  said 
that  he  did  so  at  the  instanoe  of  <<  some  politioal  friends,'*  but  there  mm 
really  no  necessity  for  the  employment,  and  advised  that  it  be  diavp* 
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proTod,  which  was  done;  but  the  agent  oontinued  the  person  in  such 
employmeDt  and  paid  him  therefor,  and  on  settlement  of  his  aooounts  at 
the  treasury,  fifteen  hundred  dollars  thereof  was  disallowed:  Held,  That 
the  payments  being  not  only  without  authority,  but  contrary  thereto, 
were  illegal,  and  the  agent  and  his  sureties  are  liable  therefor. 

* 
Before  Deadt,  District  Judge. 

JIfr.  James  F.  Waison^  for  the  plaintiff. 
Mr.  William  B.  CHlbert,  for  the  defendant. 

Deadt,  J.  This  action  is  brought  on  the  bond  dated 
March  5,  1872,  of  the  defendant,  Patrick  B.  Sinnott,  as 
Indian  agent,  at  the  Grand  Bonde  reservation,  and  of  the 
defendants,  Luzerne  Besser  and  E.  Cahalin,  as  sureties 
therein,  to  recover  a  balance  of  three  thousand  and  forty- 
eight  dollars  and  eighteen  cents,  alleged  and  ascertained  to 
be  due  the  plaintiff  thereon,  at  the  United  States  treasury, 
March  21, 1885,  on  account  of  money  and  property  received 
by  said  Sinnott  under  said  bond  and  not  duly  accounted  for, 
with  interest  from  said  date  at  the  rate  of  six  per  centum 
per  annum  and  costs  and  disbursements. 

The  answer  of  the  defendants  consists  of  a  denial  of  the 
failure  of  Sinnott  to  account  and  the  correctness  and  justice 
of  the  settlement  at  the  treasury. 

The  case  was  heard  by  the  court  without  the  intervention 
of  a  jury. 

The  sum  sought  to  be  recovered  consists  of  these  items, 
namely:  1,  eleven  hundred  and  seventy-nine  dollars,  the 
proceeds  of  the  sale  of  certain  lumber  made  at  the  Indian 
sawmill;  2,  three  hundred  and  seventy-five  dollars,  the 
amount  of  a  second  payment  by  the  superintendent  to  the 
agent  on  his  salary  account,  for  the  second  quarter  of  the 
year  1873;  3,  fifteen  hundred  dollars  paid  to  0.  D.  Folger, 
between  July  1,  1874,  and  August  25,  1876,  as  •*  superin- 
tendent of  farms  and  mills."  less  a  credit  of  five  dollars  and 
eighty-two  cents  for  an  unexpended  balance  deposited  to 
the  credit  of  the  United  States. 

The  mill  at  which  this  lumber  was  sawed  was  erected  by 
the  United  States  for  the  Indians  of  this  reservation  in  pur- 
suance of  the  treaty  with  the  Umpquas  of  November  29, 
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1854  (10  Stat.,  1126),  and  that  with  the  Molallas  of  Decem- 
ber 21,  1885  (12  Stat.,  981),  and  in  fact  belongs  to  them. 
And  therefore,  in  my  judgment,  sach  lumber  was  not  the 
"property  "  of  the  United  States,  within  the  purview  of  sec- 
tion 3618  of  the  revised  statutes,  which  requires  the  pro- 
ceeds of  any  sale  thereof  to  be  covered  into  the  treasury; 
nor  was  the  money  received  therefor,  received  "for  the^use 
of  the  United  States,"  within  the  purview  of  section  3617  of 
the  revised  statutes. 

As  the  agent  and  guardian  of  the  Indians,  it  was  the  duty 
of  the  defendant  Sinnott,  subject  to  the  instmctions  of  the 
commissioner  of  Indian  affairs,  to  dispose  of  the  lumber  made 
at  this  mill,  and  not  needed  by  the  Indians  for  their  own 
use,  and  to  use  or  apply  any  money  or  other  property  re- 
ceived therefor  for  their  benefit. 

This  lumber  was  the  product  of  Indian  labor  combined 
with  the  labor  and  skill  of  white  men,  that  the  United  States 
bound  itself  to  furnish  them,  in  consideration  of  the  cession 
of  their  lands.  It  was  not  then,  properly  speaking,  the 
property  of  the  United  States;  and  certainly  not  within  the 
contemplation  of  the  sections  of  the  revised  statues,  3617-18. 
In  this  case  it  appears  from  the  treasury  statement  and  the  de- 
fendant's accounts,  that  in  1873  he  received  one  thousand 
and  seventy-nine  dollars  and  thirty-one  cents  from  the  sale 
of  lumber,  of  which  he  deposited  to  the  credit  of  the  United 
States,  or  in  some  way  converted  into  its  treasury  one  hun- 
dred dollars  and  thirty-one  cents,  and  used  the  remainder 
in  payment  of  current  expenses  of  the  agency,  including  the 
wages  of  the  sawyer  and  loggers — first  charging  himself 
with  the  amount  ireceived.  At  the  time  he  had  no  instruc- 
tions to  make  any  other  or  special  disposition  of  these  funds, 
and  did  not  receive  any  until  October,  1876,  when  he  was 
instructed  to  deposit  the  same  to  the  credit  of  the  United 
States. 

In  the  second  quarter  of  1874  the  defendant  furnished 
two  hundred  dollars  worth  of  this  Indian  lumber  for  the 
building  of  the  manual  labor  school  on  the  reservation,  and 
paid  for  it  out  of  the  funds  furnished  and  designated  for 
that  purpose.    The  money  received  for  this  lumber  he  then 
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applied  to  the  payment  of  current  expenses — first  charging 
himself  with  the  amount,  as  in  the  case  of  the  funds  so  re- 
ceived  in  1873. 

It  is  objected  that  this  transaction  was  contrary  to  section 
8679  of  the  revised  statutes,  prohibiting  expenditures  in  any 
department  of  the  goyernment  in  excess  of  appropriations. 
But  certainly,  this  section  has  no  application  in  the  premises. 
There  is  no  question  but  that  the  money  expended  for  the  lum- 
ber for  the  labor  school  was  appropriated  for  that  purpose. 
And  the  agent  had  as  much  right  to  use  it  in  the  purchase  of 
material  from  the  Indians  as  any  one.  So  that  the  item  of  two 
hundred  dollars  is  in  the  same  category  as  the  one  of  nine 
hundred  and  seventy-nine  dollars,  and  the  question  concern- 
ing both  is — was  the  money  disbursed  or  accounted  for  ac- 
cording to  law? 

As  I  have  said,  in  the  absence  of  any  instruction  to  the 
contrary,  in  my  jndgment  it  was;  and  the  defendant  Sinnott 
should  be  credited  with  the  amount. 

And  even  if  the  disposition  of  the  money  received  from 
the  sale  of  the  lumber,  was  a  technical  violation  of  section 
3617  or  3618  of  the  revised  statutes,  there  is  no  pretense  but 
that  the  defendant  acted  in  good  faith  and  thelndians  to  whom 
the  money  really  belonged  had  the  benefit  of  it.  And  there- 
fore upon  any  equitable  view  of  the  transaction,  he  is  entitled 
to  be  credited  with  the  amount.  {United Stntea  v.  Roberts,  10 
Fed.  Rep.  540;  United  States  v.  Stotae,  19  Fed.  Rep.  807.) 

The  item  of  three  hundred  and  seventy-five  dollars,  for 
double  payment  of  salary,  is  manifestly  a  mistakp  of  the  su- 
perintendent's. It  is  admitted  that  the  superintendent, 
Odeneal,  who  was  Rubpoenaed  as  a  witness,  but  is  unable  to 
attend,  would  testify  if  sworn  that  he  did  not  pay  the  salary 
twice.  Sinnott  swears  positively  that  he  never  received  the 
money  but  once,  and  there  is  nothing  in  the  treasury  state- 
ment to  the  contrary. 

It  appears  from  that  that  the  superintendent  paid  the  agent 
his  salary  for  the  second  quarter  of  1873,  and  took  a  voucher 
therefore  in  triplicate,  and  for  some  reason  or  by  mistake 
sent  two  parts  of  such  triplicate  voucher,  instead  of  one  with 
his  accounts  to  the  department. 
26 
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Upon  this  the  accoanting  officers  have  assamed  withoat, 
as  it  appears  to  me,  any  sufficient  reason,  that  these  two  parts 
of  one  voucher  relate  to  two  different  and  distinct  payments 
of  the  same  amount  for  the  same  quarter's  salary.  Upon  a 
parity  of  reasoning,  if  the  superintendent  had  for  any.  cause 
sent  the  three  parts  of  this  voucher  to  the  department,  the 
defendant  would  have  been  charged  with  receiving  this  salary 
thrice. 

It  is  but  fair  to  add  that  there  is  a  slight  difference  in  the 
language  of  these  two  papers,  in  the  statement  of  the  ac- 
count— the  one  being  for  "salary'*  as  Indian  agent,  etc.,  the 
other  for  ''services  rendered  the  Indian  department,"  as  In- 
dian agent,  etc.  But  there  is  no  difference  in  the  language 
of  the  receipt  by  Sinnott  or  the  certificate  of  payment  by 
the  superintendent,  and  manifestly  they  are  parts  of  one 
transaction  and  relate  to  but  one  payment. 

It  would  be  absurd,  as  well  as  unjust,  to  charge  Sinnott 
with  the  wrongful  receipt  of  three  hundred  and  seventy-five 
dollars  on  any  such  state  of  facts  as  this.  And  if  the  ac- 
counting officers  have  erroneously  credited  the  superinten- 
dent's account,  with  this  amount,  as  having  been  actually  paid 
out  by  him,  the  agent  is  not  responsible  for  the  mistake. 

And  furthermore,  if  this  salary  had  been  paid  to  the  agent 
twice,  he  would  not  be  liable  Uierefor  on  his  bond.  The 
security  for  the  proper  disbursement  of  this  money  is  the 
bond  of  the  superintendent — the  officer  who  received  it  for 
that  purpose.  The  agent's  bond  covers  all  moneys  that 
come  ''into  his  hands,"  as  agent  for  the  Indians,  but  not 
that  which  was  paid  to  him,  rightfully  or  wrongfully,  as  a 
compensation  for  his  services. 

He  would  be  liable,  of  course,  as  an  individual,  for  money 
had  and  received  by  him,  by  mistake  or  otherwise,  that  be- 
longs to  the  United  States,  but  not  on  his  bond  as  agent; 
nor  would  his  securities  be  liable  therefor  at  all. 

On  July  2,  1874,  Sinnott  wrote  to  the  commissioner  of 
Indian  affairs  a  statement  of  the  employes  engaged  on  the 
reservation.  Among  these  was  C.  D.  Folger,  "superintend- 
ent of  farms  and  mills,"  at  a  salary  of  one  thousand  dollars 
per  annum — a  place  which  seems  to  have  been  created  for 
his  benefit. 
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On  the  7th  of  the  same  month  he  wrote  to  the  commis- 
sioner that  he  ''was  induced"  to  employ  Folger  ''by  some 
political  friends''  of  his,  but  that  in  his  "  judgment  a  saper- 
intendent  of  mills  is  unnecessary;"  and  that  he  "had  better 
disapprove  of  the  engagement  of  the  superintendent  of 
mills.''  And  as  to  a  superintendent  of  farms,  he  left  that 
with  the  commissioner,  saying,  in  a  sentence  that  appears  to 
lack  something:  "  I  attended  to  the  business  of  farmer  since 
I  came  here  myself,  and  now  that  the  farm  is  to  be  discon- 
tinued after  harvest. " 

On  July  25th  the  commissioner  wrote  in  reply,  disapprov- 
ing of  "the  appointment  of  C.  D.  Folger"  as  unnecessary, 
the  miller  being  sufficient  to  run  the  mill  and  the  agent  to 
manage  the  farm. 

But  on  September  6th  the  agent  wrote  again  to  the  commis- 
sioner, urging  the  approval  of  Folger 's  employment;  to  which 
the  commissioner  replied  on  September  30th,  refusing  to  ap- 
prove the  same.  And  on  March  9,  1876,  the  commissioner 
wrote  again  to  the  agent,  calling  his  attention  to  the  fact  that 
Folger's  name  appeared  in  his  report  of  employes  for  the  third 
and  fourth  quarters -of  1874  "as  superintendent  of  farms 
and  mills,"  and  after  referring  to  the  correspondence 
between  them  on  the  subject,  closed  by  saying:  "You  are 
now  informed  that  vouchers  for  services  performed  by  Mr. 
Folger  will  not  be  considered  by  this  office. "  There  is  no 
pretense  that  Folger  performed  any  service  about  the  mill 
or  farm,  but  it  is  claimed  that  he  was  of  some  use,  or  might 
have  been,  in  showing  the  Indians  the  corners  or  boundaries 
of  the  allotments  of  lands  which  had  lately  been  surveyed 
and  assigned  to  them  in  severalty.  He  also  acted  as  clerk 
for  the  agent,  and  in  that  capacity  received  and  opened  his 
official  correspondence. 

But  the  agent  was  not  authorized  to  employ  him  in  any 
capacity  without  the  approval  of  the  commissioner,  and 
certainly  there  was  no  excuse  for  his  doing  so  after  the  em- 
ployment was  expressly  disapproved  by  the  latter. 

His  excuse  is  that  he  never  received  the  letter  of  March 
9th,  and  he  surmises  and  suggests  that  Folger  may  have 
suppressed  it  for  fear  of  losing  his  place.     And  at  his 
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request  a  day  was  given  bim  to  produce  Folger  as  a  witness 
on  this  point.  But  the  party,  though  living  in  the  eitj,  was 
not  produced  or  examined.  But  the  letter  of  Septeaiber 
80th  was  sufficient  without  anything  further  to  make  the 
employment  plainly  illegal. 

It  is  true  that  some  of  the  payments,  apparently  amount- 
ing in  all  to  six  hundred  and  fifty-five  dollars,  were,  on  what 
was  thought  equitable  ground,  allowed  by  the  Indian  bu- 
reau, after  being  rejected  by  the  treasury  auditor.  For 
instance,  the  two  hundred  and  fifty  dollars  paid  for  the  third 
quarter  of  1874,  which  was  allowed  on  the  supposition  that 
it  might  have  been  paid  before  the  letter  of  September  30th 
reached  the  agent. 

Bat  this  act  of  grace,  as  to  part  of  the  disbursement,  does 
not  render  any  of  it  legal,  and  is  no  defense  to  a  claim  to 
recover  the  balance. 

The  money  was  not  only  disbursed  without  authority,  but 
directly  in  the  face  of  it;  and  what  is  more,  with  the  ad- 
mitted knowledge  that  the  employment  was  merely  to  serve 
the  interest  of  or  oblige  ''some  political  friends,"  and  not 
the  public  good.  • 

The  plaintiff  is  entitled  to  a  judgment  against  the  defend- 
ants for  this  sum,  less  the  credit  of  five  dollars  and  eighty-two 
cents,  with  interest,  in  all  fifteen  hundred  and  sixty-five 
dollars  and  fourteen  cents  with  costs  and  disbursements. 


The  United  States  v.  Patrick  B.  Sinnott  et  al. 

Deadt,  J.  This  case  was  heard  in  conjunction  with  the 
foregoing  one.  The  action  is  brought  on  the  bond,  dated 
September  28,  1876,  of  the  defendant,  Patrick  B.  Sinnott, 
as  Indian  agent  at  the  Grand  Ronde  reservation,  and  of 
the  defendants,  Nicholas  B.  Sinnott,  Daniel  Handley  and 
William  W.  Page,  as  sureties  therein,  to  recover  a  balance 
of  five  hundred  dollars  alleged  and  ascertained  to  be  due 
the  plaintiff  thereon,  at  the  U.  S.  treasury,  on  April  24, 
1882,  on  account  of  money  received  by  said  Patrick  B.  Sin- 
nott,  under  said  bond  and  not  duly  accounted  for,  with 
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interest  from  said  date,  at  the  rate  of  six  per  centum  per 
annum,  and  costs  and  disbursements. 

The  answer  of  the  defendants  consists  of  a  denial  of  the 
allegations  of  the  complaint,  showing  a  breach  of  the  con- 
dition of  the  bond. 

The  sum  sought  to  be  recovered  consists  of  two  payments 
to  C.  D.  Eolger,  as  superintendent  of  farms  and  mills  for 
the  first  and  second  quarters  of  the  year  1876. 

The  money  was  paid  contrary  to  the  instructions  of  the  com- 
missioner of  Indian  afiiairs,  and  was  therefore  illegally  dis- 
bursed. 

There  must  be  judgment  for  the  plaintiff  for  the  sum  de- 
manded, with  interest  from  the  date  of  settlement,  amount- 
ing in  all  to  five  hundred  and  eighty-one  dollars  and  twenty- 
five  cents,  with  costs  and  disbursements. 


The  Zealandia. 
District  Court,  District  op  California. 
.  January  13, 1886. 

1.  Cabbixb  Damaob  to  Caboo.— Libel  dismissed  on  satisfactory  proof  that 
it  ooold  not  have  been  canBed  by  the  fault  of  the  carriers. 

Before  Hoffman,  District  Judge. 
Mr,  J,  D.  Redding^  for  libellants. 
Mr,  MiUon  Andros^  for  claimants. 

Hoffman,  J.  The  proofs  show,  I  think,  to  a  demonstra- 
tion, that  the  very  great  damage  sustained  by  the  hides  in 
question  in  this  suit  could  not  have  been  caused  by  the  neg- 
ligence of  the  carriers. 

If  any  confidence  can  be  placed  in  human  testimony  we 
must  believe  that  the  ship  was  staunch  and  dry,  and  that  no 
water  found  access  to  the  hides  by  the  leakage  of  the  vessel. 
This  is  shown  not  only  by  the  testimony  of  the  master  and 
all  his  principal  officers,  but  by  the  evidence  of  the  very 
capable  and  reliable  surveyors,  who  examined  the  after  hold 
with  the  special  object  of  ascertaining  whether  any  signs  of 
leakage  could  be  discovered. 
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It  also  appears  that  the  vessel  had  conveyed  several  ship- 
ments of  hides  from  Sydney  to  this  port,  stowed  in  the 
same  place  and  same  manner  as  the  hides  in  qnestion,  with- 
out damage. 

She  has  also  made  two  voyages  since  delivering  the  hides, 
with  cargo  in  the  after  hold,  which  was  delivered  in  good 
order,  the  vessel  in  the  meantime  having  nndergooe  ne 
repairs  whatever. 

It  is  impossible,  I  think,  to  attentively  pernse  this  testi- 
mony without  coming  to  the  conclusion  that  this  extraordi- 
nary and  unprecedented  condition  of  the  hides  when  deliv- 
ered— whatever  may  have  been  the  cause— cannot  be  attrib- 
uted to  the  fault  of  the  carrier. 

The  damage  to  the  skins  was  caused  by  this  breaking 
adrift  of  a  cask  of  oil  in  the  between  decks.  The  testimony 
shows  that  the  ship  encountered  weather  of  extreme  violence; 
that  the  cask  was  securely  lashed,  and  broke  away  during 
a  tempest — an  accident,  it  is  said,  of  not  unfrequent  occur- 
rence. 

I  should  have  thought  that  an  accident  of  this  character 
might  be  prevented  by  the  exercise  of  proper  care  on  the 
part  of  the  carrier;  but  on  the  proofs  I  feel  obliged  to 
decide  that  in  this  case  it  must  be  attributed  to  perils 
of  the  sea. 

Libel  dismissed. 


The  United  States  v.  S.  A.  Hielneb  and  S.  Otten- 

HEIMER. 

Circuit  Court,  District  op  Orxoon. 

January  15,  1886. 

1.  Mbasubs  of  Dauaobs  in  Action  fob  the  Conysbsion  of  Timbbb.— A» 

innooent  purohaser,  from  a  willful  trespasser,  of  timber  out  on  the  pub- 
lic land  is  liable  for  the  value  of  the  timber  at  the  date  of  such  purchase, 
including  the  increased  value  which  said  trespasser  had  bestowed 
upon  it. 

2.  Case  in  Judghent.— H.  purchased  50,000  feet  of  lumber  at  the  mill  of  £.» 

made  from  timber  willfully  cut  from  the  public  land  by  the  latter  with- 
out the  knowledge  of  H.,  and  hauled  the  same  to  Baker  City,  a  distance 
of  twenty  miles,  at  a  cost  of  $5  per  thousand,  where  he  disposed  of  it 
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at  $15  per  thousand;  Held,  that  in  an  action  by  the  United  States  to 
recorer  damages  for  the  conyersion  of  said  timber,  the  tme  measure 
thereof  was  the  ralne  of  the  lumber  at  the  mill. 
3.  New  Triai/— Imtbbist  on  Value  of  Pbopebtt  Conyebted. — On  the  trial 
it  was  taken  for  granted  that  the  lumber  was  delivered  to  the  defendant 
at  Baker  City,  and  the  jury  took  its  value  there  as  the  measure  of  dam- 
ages; but  on  a  motion  for  a  new  trial,  it  being  admitted  that  the  defend- 
ant paid  for  hauling  the  lumber  to  that  place,  and  no  objection  being 
made  to  the  omission  to  prove  that  fact  on  the  trial,  a  new  trial  was 
granted  the  defendant,  unless  the  plaintiff  would  remit  the  cost  of  haul- 
ing, $250,  lesA  $120,  the  amount  of  three  years'  interest  on  the  value  of 
the  lumber  at  the  mill,  which  the  plaintiff  had  omitted  to  claim  on  the 
trial. 

Before  Deady,  District  Judge. 
Motion  fob  a  New  Trial. 
Mr.  James  F.  Wcdsoriy  for  the  plaintiff. 
Mr.  Lewis  L.  McArihur,  for  the  defendants. 

Deady,  J.  This  action  was  brought  Januarj^  2,  1884,  to 
recover  damages  from  the  defendants  for  the  wrongful  tak- 
ing and  cutting  into  boards  of  four  hundred  thousand  feet 
of  logs,  belonging  to  the  plaintiff,  and  wrongfully  converting 
the  same  to  their  own  use. 

It  is  alleged  in  the  complaint  that  between  June  1,  1881, 
and  the  commencement  of  this  action,  one  O.  T.  Elliott 
wrongfully  cut  and  made  into  saw  logs,  on  section  17,  in 
township  7  south,  of  range  38  east  of  the  Wallamet  merid- 
ian, as  subsequently  surveyed,  four  hundred  thousand  feet 
of  timber,  and  removed  the  same,  to  a  steam  saw  mill  in 
Baker  county,  Oregon,  with  intent  to  dispose  of  the  same; 
that  the  defendants,  well-knowing  the  premises,  took 
possession  of  said  saw  logs,  then  and  there  being  of  the 
value  of  twelve  hundred  dollars,  and  wrongfully  cut  the 
same  on  said  mill  into  boards,  of  the  value  of  four 
thousand  eight  hundred  dollars,  and  did  then  and  there 
convert  the  same  to  their  own  use,  to  the  damage  of  the 
plaintiff  four  thousand  eight  hundred  dollars. 

On  June  2,  1884  the  defendants  answered  separately, 
denying,  substantially,  any  knowledge  of  the  allegations  of 
the  complaint  relative  to  Elliott's  cutting  and  removing  tim- 
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ber  from  the  public  land;  and  admitting  that  on  and  since 
October  1,  1882,  they  each  had  an  interest  in  the  steam  saw- 
mill situate  on  or  near  the  section  aforesaid,  but  that  about 
said  date  it  was  removed  to  land  belonging  to  the  defendants; 
and  denying  that  they  were  in  any  way  interested  in  the 
running  of  said  mill  between  the  time  of  acquiring  said 
interests  therein  and  its  removal,  or  that  they  ever  took  pos- 
session of  said  logs  or  sawed  that  same  into  lumber,  or  con- 
verted the  same  to  their  use. 

On  the  trial  it  appeared  that  in  April,  1882,  the  defendant 
Heilner  took  a  conveyance  of  the  mill  in  question,  it  being 
then  located  on  the  unsurveyed  public  land  and  on  or  near 
this  section  17,  and  the  same  day  leased  it  to  said  Elliott 
for  so  much  lumber — the  transaction  being,  in  fact,  a  mere 
security  for  the  delivery  to  Heilner  of  lumber  in  payment 
of  money  theretofore  advanced  by  him  to  Elliott;  that  in 
the  summer  of  1882  there  was  received  under  said  arrange- 
ment, by  Heilner  at  Baker  City,  from  forty  to  sixty  thousand 
feet  of  lumber,  made  from  logs  cut  and  taken  from  said  sec- 
tion 17  by  said  Elliott,  which  was  worth  at  the  mill  about 
ten  dollars  per  thousand,  and  at  Baker  City,  a  distance  of 
twenty  miles  therefrom,  fifthteen  dollars  per  thousand;  and 
that,  although  the  defendants  were  then  members  of  a  mer- 
cantile firm  at  Baker  City,  the  defendant  Ottenheimer  had 
no  interest  in  the  transaction. 

The  jury  found  for  the  defendant  Ottenheimer  and  against 
the  defendant  Heilner,  and  assessed  the  plaintiff's  damages 
by  reason  of  the  premises  at  seven  hundred  and  fifty  dollars. 

Afterwards,  counsel  for  Heliner  made  a  motion  for  new 
trial,  on  the  ground  tbac  the  lumber  was  delivered  by  Elliott 
and  received  by  the  defendant  at  the  mill,  and  the  latter 
paid  the  coat  of  hauling  the  same  to  Baker  City,  which  was 
five  dollars  per  thousand. 

This  fact  did  not  appear  on  the  trial,  but  the  case  was 
given  to  the  jury  on  the  supposition,  that  Elliott  delivered 
the  lumber  at  Baker  City.  On  this  hypothesis,  the  jury, 
taking  the  mean  of  the  evidence — ^fifty  thousand  feet—as  the 
amount  of  lumber  received  by  Heilner,  and  its  value  at 
Baker  City— fifteen    dollars    per    thousand — properly  as- 
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sessed  the  plaintiff's  damages  at  seven  hundred  and  fifty 
dollars. 

Bat  the  district  attorney  now  concedes  that  the  defendant 
did  receive  the  lamber  at  the  mill  and  paid  for  hauling  it  to 
Baker  City,  where  presumably  it  was  disposed  of  by  him 
and  finally  converted  to  his  own  use. 

But  he  also  contends  that  Elliott,  being  a  willful  tres* 
passer,  the  defendant  is  not  only  liable  for  the  value  of  the 
timber  at  the  mill  including  the  value  of  the  labor  put  upon 
it  by  Elliott,  but  for  the  full  value  of  the  property  at  any 
time  after  it  came  into  his  possession  and  before  this  suit  was 
brought  for  the  conversion,  which  includes,  of  course,  the 
cost  of  transportation  from  the  mill  to  Baker  City. 

The  rule  for  ascertaining  the  damages  in  such  cases  has 
been  a  vexed  question — the  volume,  if  not  the  weight  of 
authority,  being  that  the  value  of  the  property  at  the  time 
of  conversion  or  appropriation  to  the  use  of  the  defendant, 
with  interest  thereon,  constitutes  the  measure  of  damages. 
(Field  on  Dam.,  section  V92.) 

But  this  includes  any  accession  of  value  between  the  tak- 
ing and  conversion. 

Blackstone  (2  Book,  404)  says  that  the  rule  of  the  Roman 
law  had  been  copied  and  adopted  by  Bracton  and  confirmed 
by  the  courts  of  England,  that  if  any  property  receives  '*  an 
accession  by  natural  or  artificial  means,  as  by  the  growth 
of  vegetables,  the  pregnancy  of  animals,  the  embroidering 
of  cloth  or  the  conversion  of  wood  or  metal  into  vessels 
and  utensils,  the  original  owner  of  the  thing  was  entitled  by 
his  right  of  possession  to  the  property  of  it  under  such  its 
state  of  improvement;  but  if  the  thing  itself,  by  such  oper- 
ation, was  changed  into  a  different  species,  as  by  making 
wine,  oil  or  bread  out  of  another's  grapes,  olives  or  wheat, 
it  belonged  to  the  new  operator,  who  was  only  to  make  satis- 
faction to  the  former  proprietor  for  the  materials  which  he 
had  so  converted.*' 

And  in  SUabury  v.  McCoon,  3  N.  Y.,  379,  the  court  went 
further  and  held  that  when  the  taking  was  willfully  wrong  it 
matters  not  that  the  species  has  been  changed,  the  wrong- 
doer acquires  no  property  in  the  article  produced,  so  long 
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as  it  can  be  shown  that  it  was  made  from  the  material  con* 
verted — as  when  corn  is  made  into  whisky. 

But  the  rule  laid  down  in  Wooden  Ware  Company  v.  U.  S., 
106  IT.  8.  432,  is  of  final  authority  in  this  court. 

In  that  case  it  was  held  that  in  an  action  to  recover  dam- 
ages for  timber  cut  and  carried  away  from  the  public  land^ 
the  defendant,  if  a  willful  trespasser,  is  liable  for  the  full 
value  of  the  property  at  the  time  of  commencing  the  suit, 
without  any  deduction  for  any  labor  or  expense  bestowed 
thereon;  but  if  he  is  an  unintentional  or  mistaken  tres- 
passer, he  is  only  liable  for  the  value  of  the  timber  at  the 
time  of  conversion,  less  the  value  of  any  such  labor  or 
expense;  and  that  a  purchaser  from  a  willful  trespasser 
without  notice  of  the  wrong  or  the  true  ownership  of  the 
property,  is  only  liable  for  the  value  thereof  at  the  time  of 
such  purchase,  and  not  for  any  labor  or  expense  he  may 
bestow  upon  it  thereafter. 

It  is  admitted  that  the  defendant  purchased  this  lumber 
from  a  willful  trespasser,  and  is  therefore  liable  to  the 
United  States  at  least  for  the  full  value  of  the  same  at  the 
time  of  such  purchase.  He  bought  and  received  the  lumber 
at  the  mill,  where  it  was  worth  ten  dollars  per  thousand.  If 
he  purchased  without  notice  that  the  property  belonged  to  the 
United  States,  he  is  not  liable  for  any  additional  value  he 
may  have  put  on  it,  before  the  suit  was  brought,  by  hauling 
it  to  Baker  City;  but  if  he  had  such  notice  he  is  so  liable. 

As  to  the  knowledge  of  the  defendant,  there  is  no  direct 
evidence,  and  the  circumstances  do  not  warrant  any  satis- 
factory inference  on  the  subject. 

The  objection  that  this  point  ought  to  have  been  made  on 
the  trial  was  not  made  by  the  district  attorney,  and  may  be 
considered  waived.  Probably  he  thought  the  defendant 
entitled  to  favorable  consideration  in  this  respect,  for  the 
candid  and  truthful  manner  in  which  he  testified  when 
called  as  a  witness  by  the  United  States  to  make  out  a  case 
against  himself— which  is  a  matter  of  rather  rare  occuiTence 
in  cases  of  this  kind,  so  far  as  my  observation  goes. 

Assuming  then,  that  the  defendant  was  not  liable  for  the 
value  of  the  lumber  at  Baker  City,  but  only  at  the  mill,  the 
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verdict  should  not  have  been  for  more  than  five  hundred 
dollars.  « 

But  while  revising  this  verdict,  there  is  another  circum- 
stance that  ought  to  be  considered.  The  United  States  was 
entitled  to  interest  on  the  value  of  this  lumber  from  the 
time  of  the  conversion — in  the  summer  or  fall  of  1882,  until 
the  finding  of  the  verdict— November  27,  1885.  No  claim 
for  interest  was  made  on  the  trial  or  the  court  would  have 
instructed  the  jury  to  allow  the  same. 

But,  under  the  circumstances,  I  think  it  nothing  more 
than  right,  to  provide  that  the  interest  which  the  plaintiff 
was  entitled  to  recover,  be  deducted  from  the  two  hundred 
and  fifty  dollars,  and  the  verdict  considered  as  excessive 
only  for  the  remainder. 

Three  years'  interest  at  eight  per  centum  per  annum  on 
five  hundred  dollars  is  one  hundred  and  twenty  dollars, 
which  being  deducted  from  two  hundred  and  fifty  dollars 
leaves  a  remainder  of  one  hundred  and  thirty  dollars. 

The  order  of  the  court  will  be,  that  the  verdict  be  set 
aside  and  the  cause  retried,  unless  the  plaintiff,  within  ten 
days  hereof,  enters  a  remittitur  for  the  amount  of  one  hun« 
dred  and  thirty  dollars. 


United  States  v.  Curtner. 

CiBOurr  Court,  District  of  Californu. 
January  18,  1886. 

1.  BiOHT  OF  Unitbd  States  to  Vacatb  Patent  to  Land.— Where  the  United 

States  is  nnder  an  obligation  to  make  a  title  to  a  portion  of  the  pnblio 
lands,  they  have  snch  an  interest  in  the  lands  as  entitles  them  to  main- 
tain a  suit  in  equity  to  vacate  a  prior  patent  improperly  issued  by  mis- 
take to  a  party  not  entitled  to  it. 

2.  Pabties  to  Suit. — Where  lands  have  been  improperly  listed  by  the  officers 

of  the  United  States  land  department  by  mistake  to  the  state  of  Califor- 
nia, and  the  state  has  subsequently  patented  them  to  private  parties,  the 
state  18  not  an  indispensable  party  to  a  suit  by  the  United  States  against 
the  several  patentees  to  annul  such  patents.  Nor  is  the  party  entitled 
to  the  lands  by  right  fully  vested  prior  to  such  listing  to  the  state  an 
indispensable  party. 
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I,  Saiob— Mux«TirABioaBNn8.-'A  bill  in  equity  filed  by  the  United  States 
under  circnmBtances  set  out  in  the  bill,  to  yacate  the  patents  to  sereral 
parties  of  several  distinct  parcels  of  land,  the  sereral  defendants  hay- 
ing no  joint  interest  in  any  portion  of  the  land,  depending  upon  the 
same  firsts  and  the  same  eyidenoe,  is  not  objectionable  as  being  miilti- 
farioos. 

Before  Sawteb,  Circuit  Jadge. 

Mr.  S.  O.  Hilbomy  United  States  attorney^  and  Me$9n. 
Shafter^  Parker  dc  Waterman^  for  the  complainant. 

Mr.  L.  D.  Latimer,  for  the  defendants. 

Sawteb,  Circuit  Judge,  orally.  This  is  a  bill  filed  bj  the 
United  States  to  set  aside  listings  of  certain  lands  to  the 
state  of  California,  and  certain  patents  therefor,  issued  to 
defendants  by  the  state. 

The  ground  is,  that  the  lands,  listed  and  patented,  are  odd 
sections  within  the  limits  of  the  grant  made  by  the  United 
States  to  the  Central  Pacific  Railroad  Company;  that  no 
other  right  had  attached  to  them,  at  the  time  of  filing  the 
definite  location  of  the  road;  that  the  road  having  been  com- 
pleted pursuant  to  the  act  of  congress;  the  title  vested;  and 
that  the  lands  were  listed  over  to  the  state  by  mistake,  the 
right  of  the  railroad  company  to  a  patent  having  before  the 
listing  fully  vested  and  become  perfect. 

The  state,  after  such  listing  over,  patented  them  to  the 
several  defendants  or  their  grantors  in  this  case.  This  suit 
is  brought  by  the  United  States,  under  direction  of  the 
attorney  general,  to  annul  the  listing  and  these  patents,  on 
the  ground,  that  they  were  issued  by  mistake,  when  there 
was  no  right,  except  the  bare,  naked,  legal  title  left  in  the 
United  States,  and  no  authority  in  the  officers  of  the  United 
States  to  list  them  over  to  the  state  of  California. 

There  is  a  demurrer  to  the  bill. 

In  the  first  point,  counsel  follow  the  suggestions  in  the 
case  of  United  States  v.  Minor,  114  U.  S.  233,  as  to  whether 
the  right  to  the  lands  having  already  passed  out  of  the 
United  States,  the  complainants  have  any  interest  in  the 
suit.  They  suggest  the  points,  therein  indicated,  and  rely 
upon  them. 
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I  think  the  United  States  have  snoh  an  interest  in  the 
lands,  or  that  they  stand  in  such  relation  to  them,  as  enti* 
ties  them  to  maintain  a  suit. 

Under  the  allegations  of  the  bill,  the  right  to  a  patent  to 
the  lands  was  fully  vested  and  perfected  in  the  railroi^d 
company  before  the  listing  to  the  state.  The  officers  of  the 
government,  therefore,  acted  wholly  without  authority  in 
listing  them  to  the  state;  but  they  did  list  them  over,  and 
the  state  has  patented  them,  to  the  several  defendants,  and 
their  grantors,  and  thereby  a  conflict  has  arisen,  and  the 
government  recognizes  the  right  of  the  railroad  company. 
There  has  been  a  conflict  for  years  over  these  lands,  the 
railroad  company  seeking  a  patent.  The  government,  after 
a  due  consideration  of  the  subject,  recognizes  the  fact  that 
these  lands  belong  to  the  railroad  company,  but  declines  to 
complicate  the  matter  by  issuing  another  patent.  It  prefers 
to  vacate  the  title  issued,  in  order  that  it  may  give  a  perfedt 
title,  which  I  think  is  a  very  proper  mode  of  procedure  on 
the  part  of  the  United  States.  It  is  much  better  than  issu- 
ing another  and  second  patent,  thereby  complicating  the 
title  and  leaving  the  railroad  company  a  long  litigation  with 
each  individual  defendant  on  its  hands.  It  was  through  the 
wrongful  acts  of  the  officers  of  the  government  that  this 
conflict  arose,  and  the  listing  to  the  state  stands  in  the  way 
of  issuing  the  patent  to  the  proper  party.  As  the  wrong 
resulted  from  the  mistake  of  the  government  officials,  the 
government  of  the  United  States  is  under  obligation  to  per* 
feet  the  title  for  its  first  grantee.  The  United  States  have 
an  interest,  therefore,  in  the  litigation,  because  they  are 
morally  and  legally  bound — although  there  may  be  no  rem- 
edy in  the  courts  against  the  government — to  see  that  this 
title  is  made  perfect,  and  they,  therefore,  stand  in  such 
relation  to  the  lands  in  this  case  as  gives  them  a  right  ta 
intervene  to  set  aside  the  listing  to  the  state,  and  the  pat- 
ents issued  in  pursuance  of  such  listing  in  order  that  they 
may  perform  their  duty,  and  discharge  their  legal  and  moral 
obligation  to  the  railroad  company. 

The  following  authorities,  I  thinks  sustain  that  position : 
United  States  y.  Hughes,    11   How.   568;    Hughes  v.  United 
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States,  4  Wall.  235;  UnUed  States  v.  Stone,  2  Id.  535; 
United  States  v.  Bobbins,  96  U.  S.  533. 

The  United  States  is  an  injared  party,  it  being  placed  in 
that  position  where  it  cannot  fulfill  its  legal  obligation.  I 
think  that  objection,  therefore,  should  be  overruled. 

The  second  objection,  is,  that  there  is  a  defect  of  parties 
plaintiff — the  railroad  company  not  having  been  made  a 
party. 

The  railroad  company,  although  it  is  interested  in  the 
land,  is  not  a  party  to  the  transaction  between  the  United 
States  and  the  state  of  California,  and  it  derived  no  title 
from  the  United  States,  subsequently,  to  this  transaction. 
The  right  of  the  railroad  company  was  vested,  and  perfected, 
before  this  transaction.  It  is  not  a  subsequent  claimant. 
It  being  no  party  to  the  transaction,  and  not  claiming  by 
title  subsequent,  I  think  it  is  not  an  indispensable,  or  neces- 
sary party  to  the  suit.  The  sole  duty  to  make  a  title  is  on 
the  government.  Whether  it  would  be  a  proper  party,  it  is 
not  necessary  now  to  determine.  I  think  that  objection 
should  be  overruled. 

The  next  objection,  is,  that  the  state  of  California  should 
be  a  party.  The  state  of  California  has  parted  with  all  her 
interest  in  the  lands,  whatever  it  was,  to  the  defendants  in 
this  case,  and  she  now  has  no  interest  in  them,  to  be  affected. 
I  do  not  think  she  is  an  indispensable,  or  a  necessary  party, 
to  this  suit.  Besides,  the  state  of  California  cannot  be 
sued.  She  is  not  subject  to  be  sued,  and  could  not  be  made 
a  party.  As  to  whether  she  would  be  a  proper  party,  it  is 
not  necessary  to  determine;  but  I  do  not  think  the  state  of 
California  is  an  indispensable  party,  as  to  any  suit  between 
the  United  States  and  her  grantees.  The  United  States 
have  no  interest  in  any  litigation  between  the  state  and  her 
grantees,  arising  out  of  the  transactions  between  them- 
selves.    The  demurrer  is,  therefore,  overruled  on  that  point. 

It  is  claimed  that  the  bill  is  multifarious,  in  that  each  of 
the  parties  defendant  has  a  separate  patent  from  the  state. 

These  lands  were  listed  to  the  state  under  one  act.  It  is 
possible  that  they  were  listed  at  different  times,  but  it  was 
all  done  under  one  act,  and  the  rights  of  the  railroad  com« 
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pany,  the  moving  cause  of  this  suit  are  derived  from  the 
United  States  uuder  one  act.  There  are,  therefore,  two 
points  of  title  common  to  all  the  parties.  The  same  ques- 
tions arise  as  to  all  of  these  defendants,  and  the  case  of 
each  will  be  decided  on  the  same  issues,  and  the  same  tes- 
timony. 

There  is  no  difficulty,  then,  in  litigating  all  the  questions, 
and  the  rights  of  all  the  parties,  in  the  same  suit. 

In  this  matter  of  multifariousness,  in  equity  practice, 
there  is  no  definite,  absolute,  unbending  rule.  It  rests  very 
much  in  the  discretion  of  the  court.  The  litigation  in  this 
suit  will  prevent  a  multiplicity  of  suits.  A  suit  brought 
against  each  defendant,  respectively,  would  be  oppressive 
to  the  government,  and  to  all  parties,  and  be  much  more 
expensive  to  both. 

I  think  the  bill  is  unobjectionable  in  that  particular. 

The  statute  of  limitations,  and  that  the  claim  is  stale,  are 
set  up  as  grounds  of  demurrer,  but  they  do  not  appear  to 
be  relied  upon  in  the  argument.  Indeed,  nothing  is  said 
on  these  points.  The  statute  of  limitations,  if  applicable 
as  such  in  equity  cases  in  the  national  courts,  does  not 
apply  to  the  United  States. 

As  to  staleness,  the  railroad  company  has,  constantly, 
been  pressing  its  claim  before  the  proper  officers,  and 
awaiting  for  years,  on  the  routine  of  the  land  department  of 
the  government.  The  department  has  been  considering  it, 
and  the  claim  having  gone  through  all  stages,  the  secretary 
of  the  interior  has,  finally,  decided  that  the  company  was 
entitled  to  the  lands,  and  directed  the  commencement  of 
this  suit.  The  proceedings  have  been  as  expeditious  as  is 
usual  in  such  cases,  and  as  the  nature  of  the  case  admits. 

I  do  not  think  the  charge  of  stalement  will  lie  in  this 
matter.  The  case,  I  think,  is  within  the  rule  on  this  point 
stated  in  United  Stales  v.  Minor ^  already  cited. 

The  demurrer  will,  therefore,  be  overruled,  and  the 
defendants  allowed  till  the  rale  day  in  March  to  answer. 
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The  Bark  D.  0.  Murrat. 

DlSTBIOT  GOUBT,  D18TBIOT   OF  CaUFOBMIA. 

Jahua&t  18,  1886. 
1.  DAM40SB  Allowed  PAssiNaiBS  von  Bad  Qualitt  op  Food. 

Before  Hoffmak,  District  Judge. 
Mr.  Chas.  Page,  for  libellants. 
Mr.  C.  K.  Bonestelly  for  claimants. 

Hoffman,  J.  I  have  foand  it  impossible  to  arriye  at  any 
certain  conclasion  as  to  the  details  of  the  grieyances  com- 
plained of  by  the  passengers. 

The  testimony  is  conflicting,  not  only  as  to  the  general 
quality  of  the  food  and  water  famished  to  the  passengers, 
but  also  on  points  as  to  which  it  is  diffionlt  to  believe  that 
an  honest  mistake  has  occurred.  A  notable  instance  of 
this  is  found  in  the  conflicting  statements  of  Mrs.  Harring- 
ton and  her  daughters,  and  those  of  Mrs.  Hesketh. 

The  former  testify  that  the  food  was  excellent,  and  that 
they  never  complained  of  it. 

Mrs.  Hesketh,  who  is  a  lady  of  some  seventy  years,  says 
that  the  elder  Miss  Harrington  used  to  complain  to  her  that 
the  food  was  very  bad,  except  the  clam  soup. 

Mrs.  Hesketh  also  testifies  that  Mrs.  Berry  (the  captain's 
wife)  frequently  said  she  should  die  if  she  could  not  get 
better  food,  and  spoke  of  growing  thin  in  consequence  of 
its  bad  quality. 

Mrs.  Berry  denies  this  emphatically,  and  maintains  that 
the  provisions  were  of  excellent  quality. 

If  her  statement  be  accepted  as  accurate  the  passengers 
had  no  ground  whatever  for  complaint. 

And  yet  that  complaints  were  made  constantly  through- 
out the  entire  voyage,  it  appears  from  the  testimony  of  Cap- 
tain Berry  himself. 

One  fact  is  clear.  All  the  cabin  passengers  left  the  ves- 
sel at  Honolulu;  some  of  them  even  taking  steerage  passages 
in  the  steamer  from  that  port. 
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Their  disgnst  with  the  ship  does  not  seem  to  have  been 
wholly  caused  by  the  bad  quality  of  the  water  and  proyisions. 
A  most  unpleasant  feeling  appears  to  have  grown  up  between 
the  master  and  his  wife,  and  all  the  passengers  except  Mrs. 
Hesketh.  Evidence  of  that  feeling  is  abundant  in  the  tes- 
timony. 

The  master  seems  to  have  been  of  a  taciturn  and  morose 
disposition,  was  frequently  guilty  of  rudeness,  and  occa- 
sionally indulged  in  threats  and  profanity.  How  far  his 
conduct  may  be  excused  on  the  ground  of  exasperation  at 
the  incessant  and  open  expressions  by  the  passengers  of 
dissatisfaction  and  a  disgust  with  their  food,  depends  upon 
how  far  those  expressions  were  justified  by  its  quality.  I 
am  inclined  to  think  that  the  beef  and  pork  were,  for  the 
most  part,  bad,  the  water  dirty  and  brackish,  but  for  how 
much  of  the  time  I  have  been  unable  to  ascertain  with  cer- 
tainty. 

That  the  rice  had  weavels  in  it  occasionally  cannot  be 
doubted;  but  how  often  it  is  difficult  to  discover.  Other 
articles  of  food,  such  as  tripe,  canned  meats,  the  bread,  oat- 
meal, etc.,  etc.,  are  condemned  by  the  passengers  in  un- 
measured terms.  They  are  declared  by  th^  claimant's  wit- 
nesses to  have  been  very  good.  Both  statements  are 
probably  exaggerated.  It  would  be  endless  to  examine  the 
testimony  in  detail  with  respect  to  every  article  of  food 
supplied  to  the  passengers.  The  provisions  which  the 
steerage  passengers  called  by  the  claimants  pronounce 
''excellent"  and  "splendid,"  are  in  many  instances  spoken 
of  by  the  cabin  passengers  as  putrid,  rotten  and  offensive. 

In  some  cases  the  complaints  of  the  latter  seem  frivolous 
or  unfounded;  as,  for  example,  the  importance  they  seem 
desirous  of  attaching  to  the  circumstance  that  a  pig  which 
had  been  slaughtered  became  tainted  before  it  could  be 
used,  the  vessel  being  at  the  time  in  the  tropics;  or  Mrs. 
Hesketh's  condemnation  of  the  tea  as  "bad,*'  because  it 
was  *'  too  strong,'*  and  she  had  to  dilute  it  with  water  before 
she  could  use  it. 

But  on  the  whole,  I  am  of  opinion  that  the  food  to  the 
passengers  was  in  general  of  a  very  inferior  quality  and 
27 
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by  no  means  such  as  they  were  entitled  to  expect,  when  it 
is  considered  that  they  paid  for  their  passage  one  hundred 
and  twenty-five  dollars  each,  when  the  fare  for  a  first-class 
passage  by  steamer  from  this  port  to  Sydney  is  only  two 
hundred  dollars. 

If  in  reaching  this  conclusion  I  err  by  giving  too  much 
credence  to  the  statements,  possibly  exaggerated,  of  the 
libellants,  the  claimants  have  themselves  chiefly  to  blame. 
It  would  have  been  easy  on  the  vessel's  arrival  to  have 
called  a  survey  upon  her  remaining  stores.  Her  precise 
condition  and  quality  of  the  beef,  ham,  pork,  flour,  rice, 
oatmeal,  etc.,  could  have  been  unmistakably  ascertained. 

I  shall  decree  to  Mr.  Haley  three  hundred  dollars  for 
himself  and  family;  the  sum  of  one  hundred  dollars  to  each 
of  the  other  libellants. 


B.  G.  Crane  v.  Peter  Runey. 

Circuit  Coubt,  Distbiot  of  Oregon. 
Jaiiua&t  18,  1886. 

MoNBT  BioiiTKD  ON  Ebbonboub  Judomxmt. — Where  money  is  received  on 
an  erroneous  judgment  by  a  party  thereto,  the  law,  on  a  reversal  of  the 
same,  raises  an  obligation  against  snch  party,  to  restore  the  amount, 
which  obligation  may  be  enforced  by  an  action,  as  for  money  had  and 
received  to  the  use  of  the  plaintiff  therein. 

Case  in  Judgment. — In  a  snit  to  enforce  a  mechanics'  lien,  the  parties 
hereto  with  others  having  liens  on  the  same  property  were  made 
defendants,  and  the  conrt  by  its  decree  directing  the  sale  of  the  proper- 
ty and  the  distribution  of  the  proceeds  among  the  parties,  postponed  the 
.payment  of  the  plaintiff's  claim  to  that  of  the  defendant's,  which  portion 
of  the  decree,  the  supreme  court,  on  appeal  taken  after  the  confirma- 
tion  of  the  sale  and  the  distribution  of  the  proceeds,  reversed,  and  also 
ordered  a  resale;  Hddf  that  on  the  reversal  of  the  erroneous  decree,  the 
defendant  in  contemplation  of  the  law  held  the  money  wrongly  received 
by  him  thereon  for  the  use  and  benefit  of  the  plaintiff,  to  whom  it 
should  have  been  originally  adjudged  and  paid,  and  that  he  might  main- 
tain an  action  to  recover  the  same  as  for  money  had  and  received  to  his 
use;  aLd  the  order  of  resale  did  not  limit  or  affect  his  right  in  <ihia  par- 
ticular. 


Before  Deadt,  District  Judge. 


Dist.  Or.]  Crane  v.  Runey.  419 

1886.]  Opinion  of  the  Gonrt^Deady,  J. 

Mr.  Claude  Thayer^  for  the  plaintiff. 
Mr,  Baleigh  StoU,  toT  the  defendant. 

Deadt,  J.  This  action  is  brought  by  the  plaintiff,  a  citi- 
zen of  California,  to  recover  from  the  defendant,  a  citizen 
of  Oregon,  the  sum  of  twelve  hundred  and  sixteen  dollars  and 
twenty-five  cents,  had  and  received  by  the  defendant  to  the 
ase  of  the  plaintiff. 

The  defendant  demurs  to  the  complaint,  for  that  it  doe^ 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

It  is  alleged  in  the  complaint  that  on  March  19,  1878,  the 
defendant  received  from  the  county  clerk  of  Clatsop  county 
to  and  for  the  use  and  benefit  of  the  plaintiff  said  sum  of 
money,  which  of  right  should  have  been 'paid  to  him;  that 
such  clerk  received  said  money  as  the  clerk  of  the  circuit 
court  for  said  county  from  the  sheriff  thereof,  as  a  part  of 
the  proceeds  of  the  sale  of  certain  real  property  theretofore 
sold  by  him,  to  G.  W.  Parker,  on  a  decree  of  said  courts  in 
a  suit  wherein  J.  C.  Trullinger  was  plaintiff  and  N.  Kofoed, 
Mary  Eofoed,  G.  W.  Parker  and  the  parties  hereto  were 
defendants;  that  the  money  paid  to  defendant  as  aforesaid 
was  so  paid  in  accordance  with  an  erroneous  provision  in 
said  decree,  which  on  appeal  to  the  supreme  court  of  Oregon, 
was  thereafter,  on  August  26,  1879,  so  modified  that  the 
plaintiff  was  thereby  adjudged  to  be  entitled  to  the  said 
twelve  hundred  and  sixteen  dollars  and  twenty-five  cents,  but 
the  defeudaiiit  still  retains  the  same  and  refuses  to  pay  it 
over  to  the  plaintiff,  although  often  requested  so  to  do. 

The  law  is  well  settled  that  on  the  reversal  of  a  judgment 
an  obligation  arises  on  the  part  of  the  party  to  the  record 
who  has  received  the  benefit  of  the  erroneous  judgment,  to 
make  restitution  to  the  other  party  of  or  for  what  he  has 
thereby  lost.  The  reversal  of  the  judgment  gives  a  right 
of  action  as  between  the  parties  thereto  and  creates  an  obli- 
gation against  the  one  who  has  had  the  benefit  of  the  same 
to  restore  to  the  other  what  he  has  thereby  lost. 

At  one  time  it  was  the  practice  to  obtain  this  restitution, 
either  by  a  writ  of  restitution  when  the  record  showed  what 
had  been  lost  or  what  money  had  been  paid,  and  in  other 
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cases  by  a  scire  facias  quare  restUuiionem  nouj  issued  out  of 
the  court  where  the  judgment  was  giyen. 

But  with  the  growth  of  the  action  for  money  had  and 
received,  these  proceedings  fell  into  disuse,  and  the  obliga- 
tion to  restore  has  long  since  been  enforced  by  action.  And 
under  the  code  there  is  no  other  remedy  that  I  am  aware  of. 
(Bank  of  U.  8.  v.  Bank  of  Washington,  6  Pet.  17.  19;  Clark 
T.  Pinney,  6  Cow.  299.  And  see  Yates  v.  Joyce,  11  John. 
140;  Hoxter  ▼.  Poppleton,  9  Or.  482;  Bap  &  Law  Die, 
Bestitution  1;  Scire  /ados  10.) 

Upon  the  facts  stated  in  the  complaint,  this  seems  to  be  a 
clear  case  for  recovery.  There  appears  to  have  been  a 
decree  of  the  circuit  court  for  Clatsop  county,  ascertaining 
and  determining  the  rights  of  the  parties  in  the  suit  men- 
tioned therein,  in  a  fund  then  in  court  or  to  be  there,  aris- 
ing from  the  sale  or  disposition  of  certain  property  in  pur- 
suaoce  of  the  order  of  the  court,  which  decree  erroneously 
gave  the  sum  now  sued  for  to  the  defendant  herein  instead 
of  the  plaintiff^  and  for  that  reason  was  reversed  on  an 
appeal  to  the  supreme  court. 

By  this  erroneous  decree  the  plaintiff  lost  the  twelve  hun- 
dred and  sixteen  dollars  and  twenty-five  cents  that  the 
defendant  obtained,  but  as  soon  as  it  was  reversed  the  law 
created  an  obligation  agaiosi  the  latter  to  return  what  it 
then  appeared  did  not  belong  to  him,  but  to  the  plaintiff, 
for  whose  use  and  benefit  the  defendant  is  thereafter  deemed 
to  have  received  it. 

On  the  argument,  however,  counsel  for  the  defendant 
undertook  to  put  a  new  face  on  the  facts  by  citing  and  read- 
inf;  the  opinions  of  the  sapreme  court  in  the  case  of  2VuZ- 
linger  v.  Kofoed  etal.,7  Or.  228;  8  Or.  436. 

But  while  a  reference  to  these  opinions  may  give  the 
court  a  knowledge  of  some  matters  connected  with  said  case 
not  contained  in  the  complaint,  they  cannot  be  allowed  to 
vary  the  legal  effect  of  the  facts  stated  therein. 

The  case  before  the  court  is  confined  to  the  facts  stated 
in  the  complaint. 

But  really  there  is  nothing  in  the  reports  of  TruUinger  v. 
Kofoed  et  ah,  contrary  to  the  case  stated  in  the  complaint. 
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From  the  report  in  7  Oregon  it  appears  that  a  suit  was 
brought  by  TruUinger  to  enforce  a  mechanic's  lien  against 
certain  property  of  N.  Eofoed  and  Mary,  his  wife,  in  which 
suit  G.  W.  Parker  and  B.  G.  Crane,  mortgagees  of  the  same 
property,  were  made  defendants,  and  also  Peter  Buney,  who 
claimed  a  lien  thereon  by  virtue  of  a  mechanic's  lien  and  a 
mortgage  for  the  same  debt — the  former  being  prior  in  time 
to  Crane's  mortgage  and  the  latter  subsequent  thereto. 

And  thereupon  a  controversy  arose  between  the  plaintiff 
and  defendant  herein,  as  to  which  of  them  had  the  prior 
lien. 

The  court  below  decided  the  question  in  favor  of  Buney 
and  directed  the  proceeds  of  the  sale  of  the  property,  which 
amounted  to  four  thousand  two  hundred  and  eighteen  dol- 
lars and  twenty  cents,  to  be  distributed  accordingly,  which 
was  done.  But  on  an  appeal  to  the  supreme  court  it  was 
decided  that  Buney,  by  taking  a  note  and  mortgage  for  his 
debt,  waived  his  mechanic's  lien,  and  the  decree  in  this 
respect  was  reversed  and  directions  given  for  a  decree  post- 
poning the  payment  of  Buney's  claim  to  that  of  Crane's. 

From  the  report  of  the  case  in  8  Oregon,  it  appears  that 
the  appeal  was  not  taken  by  Crane  until  after  the  order  con- 
firming the  sale  was  made,  and  that  it  was  then  taken,  both 
from  the  decree  determining  the  rights  and  priorities  of  the 
parties  as  well  as  such  order;  and  that  on  the  hearing  the 
court  remanded  the  case  with  the  further  direction  that  a 
resale  be  made. 

The  court  below  made  the  order  for  resale  in  pursuance 
of  the  mandate,  but  it  does  not  appear  that  any  such  sale 
has  been  made;  and  counsel  for  the  defendant  insists  that 
the  plaintiff's  remedy  is  by  means  of  this  resale. 

Bat  unless  the  property  will  sell  for  more  than  it  did 
before — and  it  is  not  likely  that  it  will — a  resale  will  be  of 
no  benefit  to  anyone,  and  a  useless  expense  to,  whoever 
undertakes  it.  And  the  plaintiff  is  under  no  obligation  to 
resort  to  it  if  it  would. 

The  property  brought  enough  to  pay  his  claim,  or  so 
much  of  it  at  the  first  sale.  But  this  amount — twelve  hun- 
dred and  sixteen  dollars  and  twenty-five  cents — instead  of 
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being  paid  to  him,  was,  in  parsnance  of  the  erroneoos 
decree,  paid  to  the  defendant,  who  is,  by  the  reversal  of 
sach  decree,  boand  to  restore  the  same  to  the  plaintiff,  with- 
out any  reference  to  the  order  of  resale,  with  interest  from 
the  date  of  such  reversal. 

The  order  of  resale  was  presumably  made  for  the  benefit 
of  the  defendant,  whose  claim  is  now  postponed  to  all  the 
others.  By  this  means  he  may  save  himself  by  bidding,  at 
sach  resale,  a  sum  snfficient  to  cover  his  claim.  At  the  first 
sale  there  was  no  indacement  for  him  to  do  so,  as  the  sum 
bid  covered  his  claim  where  it  then  stood.  And  probably 
the  owner  of  the  property  has  a  right  to  have  this  resale 
made  with  a  view  of  farther  satisfying  the  demands  against 
him  on  account  of  it. 

But  so  far  as  the  sum  in  controversy  in  this  case  is  con- 
cerned, the  plaintiff  has  no  interest  in  the  question.  In 
contemplation  of  law  he  has  already  received  this  amount 
and  cannot  get  it  again,  either  from  the  property  or  its 
owner.  He  must  look  to  the  defendant,  who  received  it  in 
fact,  but,  as  it  turns  out,  only  for  his  use. 

The  demurrer  is  overruled. 


Tick  Wo   v.   Patrick  Crowley. 

CiBcniT    Court,  District    of    California. 
January  20,  1886. 

1.  JuBisDicnoN  TO  Enjoin    Pboc]sedino6  in  State  Coubt. — The  United 

States  oircait  court  has  no  authority  to  restrain  the  chief  of  police  of  San 
Francisco  from  serying  warrants  of  arrest  issued  by  the  police  court  upon 
criminal  charges  for  violating  city  or  Jinances,  alleged  to  have  been  passed 
in  contravention  of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  and  of  the  stipulations  of  our  treaty  with  China. 

2.  Section  720  of  the  Beyised  Statutes  prohibits  the  issue  of  injunctions  to 

restrain  proceedings  in  the  state  courts. 

Before  Sawteb,  Circuit  Judge. 

Mr.  Hall  McAllister,  Mr.  D.  L.  Smoot  and  Mr.  L.  H.  Van 
Schaick,  for  the  complainaDt. 

Mr.  Alfred  Clarke,  for  the  respondent. 
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Sawyer,  Circuit  Judge,  orally.  In  the  bill,  the  com- 
plainant alleges  that  Patrick  Crowley,  respondent,  is  chief 
of  police  of  the  city  and  county  of  San  Francisco,  and  that 
he  has  certain  warrants,  by  virtue  of  which  he  is  about  to 
arrest  complainant,  a  citizen  of  China,  and  a  large  number 
of  other  Chinese  subjects,  upon  the  charge  of  violating  cer- 
tain ordinances,  adopted  by  the  board  of  supervisors  of  said 
city  and  county,  which  he  alleges  to  have  been  passed  in 
violation  of  the  fourteenth  amendment  to  the  national  con- 
stitution, and  of  the  stipulations  of  the  treaty  between  the 
United  States  and  the  empire  of  China.  Complainant  sues 
on  behalf  of  himself,  and  one  hundred  and  fifty  others,  and 
prays,  "that  the  said  Patrick  Crowley,  chief  of  police,  as 
aforesaid,  may  be  enjoined  and  restrained  from  enforcing, 
by  arrest  or  otherwise,  the  aforesaid  ordinances,  to  wit,  sec- 
tion 1  of  order  1559,  section  1  of  order  1569,  and  sections  67 
and  68  of  order  1587." 

Section  720  of  the  revised  statutes  is  as  follows:  "The 
writ  of  injunction  shall  not  be  granted  by  any  court  of  the 
United  States  to  stay  proceedings  in  any  court  of  a  state,  ex- 
cept in  cases  where  sdch  injunction  may  be  authorized  by 
any  law  relating  to  proceedings  in  bankruptcy." 

This  provision  was  carried  into  the  revised  statutes  from 
the  statute  of  March  2,  1793,  expressly  prohibiting  any  in- 
terference on  the  part  of  a  national  court  with  proceedings 
in  the  courts  of  a  state.  That  statute  has  been  construed  a 
great  many  times  by  the  supreme  court.  As  early  as  1807, 
the  case  of  Diggs  v.  Wolcott,  4  Cranch.  179,  arose  in  which  an 
action  was  brought  in  a  state  court  upon  a  certain  instru- 
ment in  writing.  The  defendants  afterwards  brought  suit  in 
chancery  in  the  state  court  to  cancel  the  instrument  and  en- 
join the  proceedings  in  the  case. 

The  chancery  suit  was  removed  to  the  United  States  cir- 
cuit court,  where  a  decree  was  entered  enjoining  the  pro- 
ceedings in  the  state  court.  On  the  appeal  the  court  says : 
"  The  case  was  argued  upon  its  merits  by  C.  Lee  and  Swann 
for  the  appellants,  and  by  P.  B.  Key  for  the  appellee;  but 
the  court  being  of  opinion  that  a  circuit  court  of  the  United 
States  had  no  jurisdiction  to  enjoin  proceedings  in  a  state 
court,  reversed  the  decree." 
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That  decision  has  since  been  followed  in  a  great  many 
cases,  arising  under  a  great  variety  of  circumstances;  as  in 
United  Utates  v.  CoUiiia,  4  Blatchf.  156;  Ilak  v.  U.  P.  B.  Co., 
6  Id.  399;  Biggs  v.  Johnson  CouiUy,  6  Wall.  195;  OrUm  ▼. 
SmUh,  18  How.  265,  266;  Slaughter  House  Cases,  10  WalL 
298;  Dial  v.  Beyuolds,  96  U.  8.  340;  Peck  v.  Jenness,  7  How. 
626;  Haines  ▼.  Carpenter,  91  U.  S.  257,  and  many  others  in 
the  circuit  and  supreme  courts. 

There  are  other  cases,  however,  not  necessary  to  notice 
here,  limiting  the  provision  and  rule,  to  proceedings  ^rs^ 
commenced  in  the  state  court,  and  where  a  United  States 
court  has  first  obtained  jurisdiction  over  the  parties,  and 
the  subject-matter,  holding,  that  it  is  entitled  to  proceed  to 
the  conclusion  and  execution  of  its  judgment;  unaffected  by 
any  subsequent  proceedings  in  a  state  court  of  co-ordinate 
jurisdiction;  and  that,  to  enable  it  to  give  effect  to  its  pro- 
ceedings in  such  cases,  may  even  enjoin  adverse  proceedings 
in  a  state  court. 

In  the  bill,  this  court  is  asked  to  restrain  the  execution 
of  process  issued  by  a  state  court  and  placed  in  the  hands 
of  the  chief  of  police,  whose  duty  it  is  to  execute  that  pro- 
cess. The  service  of  process  is  a  proceeding  in  the  court. 
But  in  Biggs  v.  Johnson  County,  supra,  the  court  says: 
^*  State  courts  are  exempt  from  all  interference  by  the  fed- 
eral tribunals,  but,  they  are  destitute  of  all  power  to  re- 
strain either  the  process,  or  proceedings  in  the  national 
courts.  Circuit  courts  and  state  courts  act  separately  and 
independently  of  each  other,  and  in  their  respective  spheres 
of  action,  the  process  issued  by  the  one,  is  as  far  out  of  the 
reach  of  the  other  as  if  the  line  of  division  between  them 
was  traced  by  landmarks  and  monuments  visible  to  the 
eye.'' 

In  tbe  case  of  the  United  States  v.  Collins,  supra,  it  is  held 
that  no  process  of  a  state  court,  preliminary  to  the  final  de- 
termination of  the  case,  can  be  stayed  by  injunction  issued 
out  of  a  United  States  court.  The  court  says:  ''  The  fifth 
section  of  the  act  of  March  2,  1793,  prohibits  the  courts  of 
the  United  States  from  granting  an  injunction  to  stay  pro- 
ceedings in  any  court  of  a  state.     This  term  'proceedings ' 
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may,  properly,  and  I  think  most,  necessarily,  include  all 
steps  taken  by  the  court,  or  by  its  officers  under  its  pt'ocess, 
from  the  institution  of  the  suit  until  the  close  of  the  final 
process  of  execution,  which  may  issue  therein." 

The  supreme  court  has,  likewise  held,  that  a  national 
court  not  only  cannot  directly  restrain  a  state  court,  but 
cannot  restrain  its  proceedings  even  by  an  injunction  issued 
against  the  parties  to  a  suit  in  the  state  coart.  In  Peck  t. 
JennesSt  7  How.  625,  the  court  says:  ''The  fact,  therefore, 
that  an  injunction  issues  only  to  the  parties  before  the  court, 
and  not  to  the  courts  is  no  evasion  of  the  difficulties  that  are 
the  necessary  result  of  an  attempt  to  exercise  that  power 
oyer  a  party  who  is  a  litigant  in  another  and  independent 
forum." 

"The  act  of  congress  of  the  second  of  March,  1793,  de- 
clares that  a  writ  of  injunction  shall  not  be  granted  'to  stay 
proceedings  in  any  court  of  a  state.'  In  the  case  of  Diggs 
▼.  Wblcottt  4  Granch.  179,  the  decree  of  the  circuit  court 
had  enjoined  the  defendant  from  proceedings  in  a  suit 
pending  in  a  state  court;  and  this  court  reversed  the  decree, 
because  it  has  no  jurisdiction  to  enjoin  proceedings  in  a 
state  court." 

As  recently  as  the  case  of  Haines  v.  Carpenter,  91  U.  S. 
257,  the  same  doctrine  was  announced  in  the  following  lan- 
guage: "  In  the  first  place,  the  great  object  of  the  suit  is  to 
enjoin  and  stop  litigation  in  the  state  courts,  and  to  bring 
all  the  litigated  questions  before  the  circuit  court.  This  is 
one  of  the  things  which  the  federal  courts  are  expressly  pro- 
hibited from  doing.  By  the  act  of  March  2,  1793,  it  was 
declared  that  a  writ  of  injunction  shall  not  be  granted  to 
stay  proceedings  in  a  state  court.  This  prohibition  is  re- 
peated in  section  720  of  the  revised  statutes,  and  extends  to 
all  cases  except  where  otherwise  provided  by  the  bankrupt 
law.  This  objection  alone  is  sufficient  ground  for  sustaining 
the  demurrer  to  the  bill." 

In  that  case  it  was  attempted  to  restrain  the  state  court 
through  an  injunction  against  the  parties;  and  the  supreme 
court  holds  that  this  cannot  be  done.  The  same  doctrine 
was  repeated  in  Dial  v.  Reynolds,  96  U.  S.  340. 
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The  proceedings  which  are  here  soagbi  to  be  restrained, 
are  proceedings  in  a  state  conrt,  in  which  warrants  have 
been  issued  against  the  complainant,  and  many  others,  and 
placed  in  the  hands  of  the  execntive  officer  of  the  coart  for 
serrice.  It  is  songht  to  enjoin  the  senrice  of  process,  which 
would  be  to  stay  the  proceedings,  and  prevent  the  coart 
from  acting  in  the  case.  This  is  clearly  within  the  prohibi- 
tion of  the  statute,  as,  repeatedly,  construed  by  the  courts; 
and  this  court  has  no  authority  to  restrain  those  proceed- 
ings. Within  the  last  fifteen  years  a  great  many  applications 
— ^under  a  great  variety  of  circumstances — have  been  made 
to  this  court  for  preliminary  injunctions  to  restrain  proceed- 
ings in  the  state  courts  in  civil  cases,  and  they  have,  inva- 
riably, been  denied. 

This  court  has  no  authority  to  restrain  proceedings  firgC 
commenced  in  a  state  court,  nor  has  a  state  court  authority 
to  restrain  proceedings  in  this  court  The  court,  therefore, 
has  no  jurisdiction  to  grant  the  relief  sought  in  this  bill. 

Let  the  order  to  show  cause  be  discharged,  and  the  appli- 
cation for  an  injunction  be  denied. 

The  demurrer  to  the  bill  is  also  sustained  for  want  of 
authority  to  grant  the  relief  sought,  and  the  bill  dismissed. 


The  Bark  Hunter. 

District  Coubt,  District  or  Calipornia. 
January  22,  1886. 

1.  SiAMXN  NOT  Allowed  lat  on  Bonb  Obtainbd  bt  Babtkb.— Charges  by 
master  for  *'  slops  "  disallowed.  The  seamen  denying  that  they  W6r» 
justified,  and  the  master  producing  no  account  books  or  other  eyidence 
that  they  were  supplied. 

Before  Hoffman,  District  Judge. 

Mr.  J.  D.  Sullivan,  for  libellant. 

Mr.  Wm.  H.  Cook,  for  claimants. 

Hoffman,  J.    The  proofs,  I  think,  show  that  the  libellant 
was  engaged  at  a  lay  of  the  one  one-hundredth  (1  iJo)  he  so 
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swears  himaelf,  and  he  is  corroborated  by  the  testimony  of 
Mr.  Bnssell,  who  was  engineer  on  board  the  ship-wrecked 
vessel  "Rainbow"  from  which  they  were  received  with 
others  of  the  crew  of  the  latter.  At  the  time  of  his  ship- 
ment in  answer  to  the  master's  inquiry,  he  said  that  his  lay 
on  board  the  **Eainbow  "  was  the  one  one-hundredth  (1  ij©) 
lay,  in  fact  it  was  the  one  one-hundred  and  twenty-fifth 
(1  im)  lay,  but  the  master  believed  his  statement  and  agreed 
as  he  alleges  to  take  him  on  the  same  lay. 

It  is  admitted  that 'shipwrecked  seamen  taken  on  board  a 
ship  in  the  Arctic  ocean  usually  receive  a  higher  lay  than  that 
allowed  to  crews  shipped  at  the  commencement  of  the 
voyage. 

The  master  swears  the  lay  was  the  one  one-hundred  and 
seventy  (1 170)  lay.  He  is  wholly  uncorroborated.  The  pre- 
ponderance of  proofs  therefore,  as  well  as  the  probabilities 
of  the  case,  indicate  that  the  lay  was  the  one  one-hundredth 
(1  lio).  All  doubt,  however,  might  have  been  removed  if 
the  master  had  put  the  man's  name  on  the  shipping  articles, 
which  he  omitted  to  do,  though,  as  the  libellant  says,  he 
often  requested  it. 

The  *'  hail "  of  the  master  on  bis  arrival  stating  the  catch 
to  be  two  hundred  and  eighty  (280)  barrels  of  oil  is  proved 
to  be  erroneous.  The  oil  actually  taken  was  three  hundred 
and  nine  (309)  barrels.  The  libellant  is  of  course  entitled 
to  have  his  account  settled  upon  the  basis  of  the  actual 
catch  of  the  vessel. 

As  far  as  I  can  ascertain  from  the  testimony,  the  crew  are 
not  entitled,  unless  specially  stipulated  for,  to  any  lay  in  the 
"trade  bone" — that  is  bone  obtained  from  the  natives  by 
barter. 

I  am  inclined  to  think  that  the  libellant  cannot  claim  any 
share  in  the  oil  and  bone  taken  after  he  left  the  ship.  He 
does  not  appear  to  me  to  have  been  discharged — that  is 
expelled  from  the  vessel  against  his  will  or  protest.  A  dis- 
agreement occurred  between  him  and  the  master,  at  which 
both  seemed  somewhat  irritated.  They  seemed  to  have 
parted  by  mutual  consent. 

Under  the  special  circumstances  of  this  case  the  recovery 
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of  the  libellant  must  be  limited  to  his  lay  in  the  oil  and 
bone  taken  while  he  was  aboard.  Some  of  the  oil  probably 
taken  from  the  dead  whale  seems  to  have  been  of  an  inferior 
qoality.  The  bone  was  shipped  to  New  York  for  sale,  there 
being  no  market  for  it  here.  The  freight  and  incidental 
expenses  of  conveying  it  to  a  market  and  selling  it  must  be 
dedacted  from  its  proceeds  or  its  value  (if  not  sold). 

A  tabular  statement  is  appended,  drawn  up  in  accordance 
with  these  views  and  showing  the  amount  and  value  of  the 
oil  and  bone  on  which  the  libellant  is  entitled  to  the  one 
one-hondredth  (1  iJo)  lay. 

I  have  added  ten  per  cent,  to  the  cost  price  so  far  as  I  can 
ascertain  it,  of  slops  furnished  to  the  libellant.  I  have  dis- 
allowed a  charge  against  him  of  three  dollars  ($3)  for  a  pair  of 
boots.  The  master  swears  they  were  furnished,  but  pro- 
duces no  books  of  account.  The  libellant  denies  that  he 
received  them.  I  am  inclined  to  suspect  that  they  were 
furnished  to  him,  but  the  claim  of  the  master  is  in  the 
nature  of  an  offset  or  counter-charge  to  the  demand  of  the 
libellant.  He  is  bound  to  establish  it  by  a  preponderance 
of  proof;  as  between  his  assertion  and  the  libellant*8  denial 
I  must  accept  the  latter. 

If  the  master  of  a  vessel  proposes  to  charge  the  seamen 
with  supplies  of  this  nature,  he  should  set  each  item  down 
at  the  time  it  was  furnished  in  an  account  book  kept  for  the 
purpose;  the  entries  in  which  he  can  verify  by  his  oath. 

The  libellant  is  entitled  to  a  decree  for  the  sum  of  forty- 
eight  dollars  and  twenty  cents  (S48.20),  together  with  costs. 

Schedule. 

The  amount  of  oil  obtained  from  the  two  whales 
taken  whilst  libellant  was  on  board  I  find  to 
have  been 5435  gals. 

The  amount  of  bone  obtained  from  the  whales 
taken  whilst  libellant  was  on  board  I  find  to 
have  been 3090  fl>s. 

I  allow  as  the  value  of  the  oil,  for  the 
purpose  of  ascertaining  libellant*s 
share  of  the  catch,  as  follows: 


Disi  Oal.l  In  be  Wo  Lee.  429 

1886.]  Opinion  of  the  Conrt->8awyer,  0.  J. 

1800  gals,  oil  @  18o.  per  gal t  324  00 

3635  gals,  oil  @  26c.  per  gal 908  75 

And  for  the  value  of  the  bone  as  follows : 

3090  fi>8.  bone  @  1.76  per  ft 5407  60 

Total  value  of  catch $6640  25 

The  1-100  lay  of  which  would  be $66  40 

I  have  allowed  slops  @  $18.20 18  20 

(Disallowing  charge  for  boots.)  

Due  libellant $48  20 


In   re  Wo   Lee   on   Habeas  Corpus. 

CiBcurr  Court,  Distbigt  op  Califobnia. 
Januabt  26,  1886. 

1.  State  avd  OiBoinT  Coubtb. — The  supreme  oonrt  of  the  gtate,  and  the 

United  States  oircnit  court  have  concurrent  original  jurisdiction  on  kabeat 
corpus  to  inquire  into  the  constitutionality  and  validity  of  a  city  ordinance 
alleged  to  have  been  passed  in  contravention  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States.  But  the  circuit  court 
should  not  overrule  the  solemn  judgment  of  the  supreme  court  of  the 
sate  upon  this  question  where  there  is  reasonable  ground  for  doubt.  In 
such  cases  the  question  should  be  referred  to  the  supreme  court  of  the 
United  States  for  an  authoritative  decision  of  the  doubtful  point 

2.  Sams— Laundbt  Obdinakos — CoNsnTUTioNAii  Law.— On  this  ground  the 

circuit  court  declined  to  hold  a  city  ordinance  invalid,  as  being  in  con- 
travention of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  which  ordinance  made  it  an  offense  "  for  any  person  or  persons  to 
establish,  maintain,  or  carry  on  a  laundry  within  the  corporate  limits  of 
the  city  and  county  of  San  Francisco,  without  having  first  obtained  the 
consent  of  the  board  of  supervisors,  except  the  same  be  located  in  a 
building  constructed  either  of  brick  or  stone." 

Before  Sawyer,  Circait  Judge,  and  Sabin,  District  Judge. 

Mr.  Hall  McAlliater,  Mr.  D.  L.  Smoot  and  Mr.  A.  L.  Van 
Schaick,  for  the  petitioner. 

Mr.  Alfred  Clarke,  contra. 

By  the  conrfc,  Sawyer^  Circuit  Judge.  In  the  Laundry 
Ordinance  CasCj  7  Saw.  631,  Mr.  Justice  Field  and  myself 
held  ordinance  No.  1679  of  the  city  and  county  of  San  Fran- 
Cisco  to  be  void  under  the  fourteenth  amendment  of  the  na- 
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tional  constitntioD,  on  the  ground  that  as  a  condition  of 
obtaining  a  license,  the  party  desiring  to  carry  on  that 
bnsiness,  must  obtain  the  consent  of  the  board  of  snper- 
Tisors,  which  could  only  be  granted  upon  the  recommenda- 
tions of  not  less  than  twelve  citizens  and  taxpayers  in  the 
block  in  which  the  lanndry  was  to  be  carried  on;  and  we, 
also,  held  that  a  party  arrested  for  violation  of  that  ordi- 
nance was  entitled  to  be  discharged  on  writ  of  Jiabeas  corpus 
by  the  circuit  court  of  the  United  States  under  the  pro- 
visions of  section  753  of  the  revised  statutes  of  the  United 
States.  In  the  course  of  the  decision  in  that  case,  Mr.  Jus- 
tice Field  observed,  that  in  neither  case,  can  licenses  '^  be 
required  as  a  means  of  prohibiting  any  avocations  of  life 
which  are  not  injurious  to  public  morals,  nor  offensive  to 
the  senses,  nor  dangerous  to  the  public  health  and  safety; 
nor  can  condUions  be  annexed  to  their  issue  which  toould 
tend  to  such  prohibition.  The  exaction  for  any  such  purpose, 
of  a  license  to  pursue  a  vocation  of  this  nature,  or  making 
its  issue  dependent  upon  conditions  having  such  a  tendency, 
toovld  be  an  abuse  of  authority.  Such  is  evidently  the  tendency 
and  purpose  of  the  condition  required  in  the  ordinance  in  ques- 
tion in  this  case,  and  we  have  no  doubt  of  its  invalidity.*"  (7 
Sawy.  531).  And  such  must,  necessarily,  be  the  tendency  of 
any  ordinance,  that  requires  the  consent,  which  may  be 
arbitrarily  given,  or  withheld,  at  the  discretion,  of  the  board 
of  supervisors,  or  of  any  other  body  or  person,  as  a  condi- 
tion precedent  to  the  exercise  of  a  lawful  and  necessary 
calling. 

Soon  after  that  decision,  the  board  of  supervisors  passed 
another  ordinance,  No.  1691,  omitting  the  requirement  of 
the  assent  of  twelve  citizens,  and  taxpayers  in  the  block; 
but  it  still  prohibited  carrying  on  a  laundry  business,  after 
complying  with  numerous  onerous  conditions,  without  in 
addition  ''having  first  obtained  a  license,  or  permit,  there- 
for, duly  granted  by  resolution  of  the  board  of  supervisors." 
It  prescribed  no  specific  conditions,  the  performance  of 
which  should  entitle  the  party  to  a  license,  or  permit;  but 
the  license,  or  permit,  after  performance  of  all  the  other 
prescribed  conditions,    still  depended   upon   the  will,    or 
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pleasure,  of  the  board  of  saperyisors.  It  simply  struck  out 
the  consent  of  the  twelve  taxpayers  on  the  block,  and  left  it 
to  rest  upon  the  consent  of  the  board  alone,  thereby  limit- 
ing the  number  of  parties  to  the  consent,  without  abandon- 
ing the  principle.  For  this  reason,  in  Tom  Toiig^s  case,  the 
circuit  judge  thought  the  objection  still  remained  unobvia- 
ted.  On  this  point,  we  think,  he  is,  also,  sustained  by 
authority.  {Mayor  of  BaUimore  v.  Bctdecke^  49  Md.  217;  33 
Am.  Rep.  243-245).  In  that  case,  in  commenting  upon  the 
ordinance  then  under  consideration,  the  court  says: 

''It  commits  to  the  unrestrained  will  of  a  single  public 
officer,  the  power  to  notify  every  person,  who  now  employs 
a  steam  engine,  in  the  prosecution  of  any  business  in  the 
city  of  Baltimore,  to  cease  to  do  so,  and  by  providing  com- 
pulsory fines  for  every  day's  disobedience  of  such  notice, 
and  order  of  removal,  renders  his  power  ovm*  the  use  of  steam 
in  that  city,  practically ,  absolute,  so  that  he  may  prohibit  its  use 
altogether.  But  if  he  should  not  choose  to  do  this,  but  only 
to  act  in  particular  cases,  there  is  nothing  in  the  ordinance  to 
guide,  or  control  his  action.  It  lays  down  no  rules  by  which  its 
impartial  execution  can  be  secured,  or  partiality  and  oppres- 
sion prevented.  It  is  clear,  that  giving  and  enforcing  these 
notices,  may,  and  quite  likely  unU,  bring  ruin  to  tlie  business  of 
those  against  whom  they  are  directed,  while  others  from  whom 
they  are  unthheld,  may  be  actu^cdly  benefited  by  what  is  thus  done 
to  their  neighbors,  and  when  we  remember  that  this  action  or 
non-action  may  proceed  from  enmity  or  prejudice,  from  partisan 
zeal  or  animosity,  frmn  favoritism  and  other  improper  ipftuences 
and  motives  easy  of  concealment,  and  difficult  to  be  detected  and 
exposed,  it  becomes  unnecessary  to  suggest,  or  comment  upon,  the 
injustice  capable  of  being  wivught  under  cover  of  such  a  power, 
f(yr  that  becomes  apparent  to  every  one  who  gives  the  subject  a 
mementos  consideration.  In  fact,  an  ordinance  which  clothes  a 
single  individual  with  such  power,  hardly  falls  within  the  do- 
main  of  law,  and  we  are  constrained  to  pi'onounce  it  inoperative 
and  void.''  And  it  can  make  no  difference  that  the  arbitrary 
discretion  is  reserved  to  a  board,  instead  of  a  single  individ- 
tud.  Indeed,  where  the  power  is  reserved  to  a  board,  there 
is  a  divided  responsibility,  and  each  member  is  less  sensi- 


432  In  be  Wo  Lee.  [Oir.  Ot« 

Opinion  of  the  Oonrt— Sawyer,  G.  J,  [Januazy, 

tiye  (o  its  pressure  upon  his  indiyidtial  consoienoe.  Each 
gives  comitenanoe  and  support  to  the  others  who  act  with 
him.  Thus  they  mutually  sustain  each  other,  and  break  the 
force  of  the  weight  of  responsibility. 

The  district  judge,  of  this  district,  however,  not  being 
satisfied,  we  certified  a  division  of  opinion  to  the  supreme 
court,  thereby  submitting  the  question  for  its  decision  as  to 
the  constitutionality  of  the  new  ordinance.  The  points  of 
difference  appear  in  ex  parte  Ibm  Tong^  108  U.  8.  557. 
See  especially  points  3  to  6  inclusive.  Unfortunately — ^the 
party  being  confined  for  an  offense  against  the  laws — ^we 
supposed  the  certificate  to  be  governed  by  the  provisions  of 
the  statute  relating  to  criminal  cases,  but  the  supreme  court 
held  the  practice  in  civil  cases  to  be  applicable,  and  declined 
to  take  jurisdiction,  because  a  final  judgment  had  not  been 
rendered,  before  the  writ  of  error  was  sued  out.  Thus,  our 
misapprehension  of  the  practice  prevented  a  decision  of 
the  important,  vigorously  litigated,  and  vital  questions  pre- 
sented. Had  that  case  been  decided,  probably,  there  would 
not  have  been  any  occasion  for  this  case,  as  the  principle  in- 
volved would  have  been,  authoritatively,  settled.  But  we 
are  ourselves  unable  to  distinguish  this  case  from  either  of 
the  preceding.  If  the  coart  was  right  in  those  cases,  then,  it 
seems  to  us,  that  the  ordinance  now  in  question  must  be  void 
upon  similar  grounds.  Section  1  provides  that  ^'  It  shall  be 
unlawful  from  and  after  the  passage  of  this  order,  for  any  per- 
son or  persons  to  establish,  maintain,  or  carry  on  a  laundry 
xvithin  the  corporate  limits  of  the  city  and  county  of  San  JPran- 
Cisco,  without  having  first  obtahied  the  consent  of  the  board  of 
supervisors,  except  the  same  be  located  in  a  building  con- 
stracted  of  either  brick  or  stone.  "JThus,  in  a  territory  some 
ten  miles  wide,  by  fifteen,  or  more  miles  long,  much  of  it,  still 
occupied  as  mere  farming  and  pasturage  lands,  and  much 
of  it  unoccupied  sand  banks,  in  many  places  without  a 
building  within  a  quarter  or  half  a  mile  of  each  other, 
including  the  isolated,  and  almost^wholly  unoccupied  Goat 
Island,  the  right  to  carry  on  this — when  properly  guarded — 
harmless  and  necessary  occupation,  in  a  wooden  building, 
is  not  made  to  depend  upon  any  prescribed  conditions,  giv- 
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ing  a  right  to  anybody  complying  with  them,  but  upon  the 
consent,  or  arbitrary,  tuill  of  the  board  of  supervisors. 

In  three  fourths  of  the  territory  covered  by  the  ordinance^ 
there  is  no  more  need  of  prohibiting  or  regulating  laundries 
than  if  they  were  located  in  any  portion  of  the  farming 
regions  of  the  state. 

Hitherto  the  regulation  of  laundries  has  been  limited  to 
the  thickly  settled  portions  of  the  city.  Why  this  unneces- 
sary extension  of  the  limits  affected,  if  not  designed  to  pre- 
vent the  establishment  of  laundries  after  a  compulsory 
removal  from  their  present  locations,  within  practicable 
reach  of  the  customers  of  their  proprietors  ? 

And  the  uncontradicted  petition  shows  that  all  Chinese 
applications  are,  in  fact,  denied,  and  those  of  Caucasians 
granted — thus,  in  fact,  making  the  discriminations  in  the 
administration  of  the  ordinance,  which  its  terms  permit. 

The  fact  that  the  right  to  give  consent  is  reserved  in  the 
ordinance,  shows,  that  carrying  on  the  laundry  business  in 
wooden  buildings,  is  not  deemed,  of  itself,  necessarily, 
dangerous.  It  must  be  apparent  to  every  well-informed 
mind,  that  a  fire,  properly  guarded,  for  laandry  purposes, 
in  a  wooden  building,  is  just  as  necessary, — and  no  more 
dangerous,  than  a  fire  for  cooking  purposes,  or  for  warming 
a  hoase. 

If  the  ordinance  under  consideration  is  valid,  then  the 
board  of  supervisors  can  pass  a  valid  ordinance  preventing 
the  maintenance  in  a  wooden  building,  of  a  cooking-stove, 
heating  apparatus,  or  a  restaurant,  within  the  boundaries  of 
the  city  and  county  of  San  Francisco,  without  the  consent 
of  that  body,  arbitrarily,  given,  or  withheld,  as  their  preju- 
dices, or  other  motives  may  dictate. 

If  it  is  competent  for  the  board  of  supervisors,  to  pass  a 
valid  ordinance  prohibiting  the  inhabitants  of  San  Fran- 
cisco from  following  any  ordinary,  proper,  and  necessary, 
calling,  within  the  limits  of  the  city  and  county,  except  at 
its  arbitrary  and  unregulated  discretion  and  special  con- 
sent—and it  can  do  so  if  this  ordinance  is  valid — then,  it 
seems  to  us,  that  there  has  been  a  wide  departure  from  the 
principles  that  have,  heretofore,  been  supposed  to  guard 
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and  protect  tbe  rights,  property,  and  liberties  of  the  Ameri- 
can people. 

And  if  by  an  ordinance  general  in  its  terms  and  form, 
like  the  odc  in  question,  by  reserving  an  arbitrary  discretion 
in  the  enacting  body  to  grant  or  deny  permission  to  engage 
in  a  proper  and  necessary  calling,  a  discrimination  against 
any  class  can  be  made  in  its  execntion,  thereby  eyading 
and,  in  effect,  nullifying  the  provisions  of  the  national  con- 
stitution, then  the  insertion  of  provisions  to  guard  the 
rights  of  every  class  and  person  in  that  instrument  was  a 
vain  and  futile  act.  The  effect  of  the  execution  of  this 
ordinance  in  the  manner  indicated  in  the  record  would  seem 
to  be,  necessarily,  to  close  up  the  many  Chinese  laundries 
now  existing,  or  compel  their  owners  to  pull  down  their  pres- 
ent buildings,  and  reconstruct  of  brick  or  stone;  or  to 
drive  them  outside  the  city  and  county  of  San  Francisco  to 
the  adjoining  counties  beyond  the  convenient  reach  of  cus- 
tomers, either  of  which  results  would  be  little  short  of  abso- 
lute confiscation  of  the  large  amount  of  property  shown  to 
be  now,  and  to  have  been  for  a  long  time,  invested  in  these 
occupations.  If  this  would  not  be  depriving  such  parties 
of  their  property  without  due  process  of  law,  it  would  be 
difficult  to  say  what  would  effect  that  prohibited  result. 

The  necessary  tendency,  if  not  the  specific  purpose,  of 
this  ordinance,  and  of  enforcing  it  in  the  manner  indicated 
in  the  record,  is  to  drive  out  of  business  all  the  numerous 
small  laundries,  especially,  those  owned  by  Chinese,  and 
give  a  monopoly  of  the  business  to  the  large  institutions 
established  and  carried  on  by  means  of  large  associated 
Caucasian  capital. 

If  the  facts  appearing  on  the  face  of  the  ordinance,  on  the 
petition  and  retarn,  and  admitted  in  the  case,  and  shown  by 
the  notorious  public  and  municipal  history  of  the  times, 
indicate  a  purpose  to  drive  out  the  Chinese  laundrymen,  and 
not  merely  to  regulate  the  business  for  the  public  safety, 
does  it  not  disclose  a  case  of  violation  of  the  provisions  of 
the  fourteenth  amendment  to  the  national  constitution,  and 
of  the  treaty  between  the  United  States  and  China  in  more 
than  one  particular? 
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Does  not  the  petition  and  retarn,  as,  clearly,  as  in  the 
lanndry  case,  present  a  case  within  the  purview  of  the  obser- 
vations of  Mr.  Justice  Field  quoted  from  that  case  ?  We 
are,  ourselves,  unable  to  distinguish  this  case,  in  principle, 
from  the  laundry  case.  If  this  means  prohibition  of  the 
occupation,  and  a  destruction  of  the  business  and  property 
of  the  Chinese  laundrymen  in  San  Francisco — as  it  seems 
to  us  this  must  be  the  effect  of  executing  the  ordinance — 
and  not  merely  the  proper  regulation  of  the  business,  then 
there  is  discrimination,  and  a  violation  of  other  highly 
important  rights  secured  by  the  fourteenth  amendment  and 
the  treaty. 

That  it  does  mean  prohibition,  as  to  the  Chinese,  it  seems 
iio  us  must  be  apparent  to  every  citizen  of  San  Francisco, 
who  has  been  here  long  enough  to  be  familiar  with  the 
course  of  an  active  and  aggressive  branch  of  public  opinion 
and  of  public  notorious  events.  Can  a  court  be  blind  to 
what  must  be,  necessarily,  known  to  every  intelligent  per* 
«on  in  the  state?  (See  Ah  Kow  v.  Nunany  6  Sawy.  560; 
Sparrow  v.  Strong,  3  Wall.  104;  Brown  v.  Piper.  91  U.  S.  42.) 

But  the  supreme  court  of  the  state,  in  the  recent  case  of 
Yick  Wo,  8  West  Coast  Bep.  548,  has  sustained  this  ordi- 
nance in  all  its  parts,  both  as  a  valid  ordinance  under  the 
state  constitution,  and  under  the  provisions  of  the  fourteenth 
amendment,  and  the  treaty  with  China.  Although  the  court 
does  not  discoiss  fully  the  latter  aspect  of  the  case,  it 
announces  its  view  to  be,  that  the  points  are  covered  by  the 
principles  declared  in  Barbier  v.  Connolly,  113  IT.  S.  27,  and 
Soon  Ring  v.  Crowley,  Id.  703.  We  are,  ourselves,  unable 
to  put  the  same  construction  on  the  rulings  in  those  cases, 
or  upon  the  effect,  of  the  principles  announced.  We  have 
no  reason  to  find  fault  with  anything  decided  in  those  cases, 
as  we  understand  them,  but  it  does  not  appear  to  us,  that 
these  cases  go  far  enough  to  cover  the  points  now  raised. 
The  question,  now  decided,  does  not  appear  to  us  to  have 
been  presented  in  either  of  the  cases.  Indeed,  the  writer 
of  this  opinion,  himself,  denied  the  writ  of  habeas  corpus  in 
Soon  Hing  v.  Crowley,  on  the  same  grounds  adopted  by  the 
supreme  court,  on  writ  of  error  to  this  court.     He  did  not 
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-  coDsider,  that  that  case  presented  the  same  points  decided 
in  the  lanndiy  and  Ibm  Tong  cases.  That  ordinance 
reserved  no  arbitrary  discretion  to  grant,  or  refuse,  a  per- 
mit. It  provided  for  a  license,  upon  complying  with  pre- 
scribed conditions.  Its  validity  was  recognized,  and  we 
have  never  denied,  and  we  do  not  now  deny,  the  power  of 
the  board  of  supervisors  to  properly  regulate,  by  reasonable 
conditions,  prescribed  in  advance,  the  carrying  on  of  this, 
or  any  other  business  in  such  a  manner,  as  to  render  it  reas- 
onably safe.* 

The  case  of  Yick  Wo  was  argued  before  the  state  supreme 
court  in  bank,  but  the  opinion  was  prepared  by  the  commis- 
sioners,  and  the  case  decided  against  the  petitioner  by  the 
court,  for  the  reason  stated  in  the  opinion  of  the  commis- 
sioners. It  thus  had  the  approval,  after  full  and  solemn 
argument,  both  of  the  full  court,  consisting  of  seven  judges, 
and  of  the  three  commissioners.  In  view  of  this  decision, 
and  of  the  views  of  the  district  judge  of  this  district  in  Soon 
Hing's  case,  wherein  we  divided  in  opinion,  we  do  not  feel 
sufficient  confidence  in  our  own  views  in  opposition  to  the 
apparent  greater  weight  of  judicial  authority  in  this  state, 
to  justify  us  in  holding,  the  ordinance  to  have  been  passed 
in  contravention  of  the  provisions  of  the  fourteenth  amend- 
ment, and  of  our  treaty  with  China,  or  in  discharging  the 
petitioner  on  that  ground. 

This  court  has  no  appellate  power  over  the  courts  of  the 
state,  and  the  writ  of  habeas  corpus  cannot  be  used  to  per- 
form the  functions  of  a  writ  of  error.  {Ex  parte  Beed,  100 
U.  S.  23.)  As  to  the  question  on  habeas  corpus  there  is  only 
a  concurrent  jurisdiction  with  the  state  supreme  court.  The 
judgment  of  this  court  is  no  more  binding  on  the  state  courts 
than  is  that  of  the  state  court  on  this  court.  It  is  only  a 
question  as  to  how  the  judgment  of  a  court  of  the  dignity  of 
the  supreme  court  of  California  should  be  regarded  and 
treated  by  an  inferior  court  of  the  United  States  on  a  ques- 
tion fairly  open  to  doubt,  until  that  doubt  shall  be  resolved 

*NoTB.— The  Supreme  G  'iirt  of  the  United  States,  at  the  October  term, 
1885,  reversed  the  case  of  Yick  Wo,  on  writ  of  error,  and  affirmed  the  Tiew* 
expressed  in  this  opinion.    118  U.  S.  356. 
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by  a  court  whose  decision  is  controUiDg,  and  binding  on 
both.  Although  the  statute  imposes  upon,  us  the  duty, 
which  we  could  not,  if  we  would,  escape,  of  investigating 
and  deciding  all  cases  wherein  a  party  alleges  himself  to  be 
imprisoned  in  violation  of  the  constitution,  laws,  and  treaties 
of  the  United  States,  even  where  held  in  pursuance  of  a 
judgment  of  a  state  court,  yet  we  do  not  conceive  it  to  be 
our  duty  to  overrule  the  action  of  the  supreme  conrt  of  the 
state,  unless  it  be  upon  the  clearest,  and  most  indubitable, 
grounds.  And  especially  so,  since  the  act  of  last  winter  has 
given  an  appeal  by  means  of  which  the  party  can  have  any 
question  of  difference  between  the  local  state  and  United 
States  courts,  authoritatively  determined  by  a  tribunal  to 
the  decisions  of  which  all  must  yield  obedience.  Besides, 
a  writ  of  error  lies  to  the  state  supreme  court  from  the 
supreme  court  of  the  United  States,  and  this  is  the  regular 
mode  appointed  by  law  for  a  review  by  an  appellate  tribunal 
of  the  questions  involved.  This  is  a  case,  under  the  circum- 
stances, peculiarly  proper  to  be  left  to  the  final  arbitrament 
of  that  tribunal.  A  conflict  between  the  supreme  court  of 
the  state,  and  the  United  States  circuit  court,  in  regard  to 
a  matter  open  to  reasonable  doubt,  as  this,  clearly  is,  over 
which  they  have  concurrent  original  jurisdiction,  would  be 
very  undesirable,  and  should  be  avoided  when  practicable, 
and  especially  so,  where  the  party  can  have  any  error  of 
either  court  corrected  in  the  ordinary  and  regular  course  of 
judicial  proceedings  on  writ  of  error  or  appeal.  (Burgess  v. 
Seligman,  107  U.  S.  34.) 

The  prisoner  will  be  remanded  in  deference  to  what 
appears  to  us  to  be  the  greater  weight  of  judicial  authority 
in  this  state,  but  if  desired,  an  appeal  will  be  at  once 
allowed,  and  it  is  to  be  hoped  that  both  parties  and  the 
United  States  supreme  court,  will  co-operate  to  procure  a 
speedy  decision  of  a  case  that  involves  the  interests — the 
aH,  we  may  say — of  so  large  a  number  of  Chinese  residents, 
who  have  been  for  many  years  pursuing  their  peaceful,  and 
useful  avocations  in  the  laundry  business  in  San  Francisco, 
without  any  serious  injury  to  the  city,  or  its  citizens,  but  to 
the  great  convenience  of  many. 

Let  the  writ  be  discharged  and  the  petitioner  remanded. 
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United  States  v.  Central  Pacific  Railroad  Compaky. 

CiBOurr  Court,  Distbict  op  Calxtornia. 

Januabt  29, 1886. 

1.  Eailboad  Land  Orakt  within  Mnxican  GBANW.-Under  the  act  of  186e 

( 14  Stats.  239),  granting  land  to  aid  in  the  construotion  of  the  CaUform*^ 
and  Oregon  railroad,  lands  oatside  the  forty  mile  limit  of  the  apeoifie 
grant,  and  within  the  exterior  Umits  of  an  alleged  Mexican  grant,  are 
subject  to  selection  in  lieu  of  the  alternate  odd  sections  otherwise  dia- 
poeed  of.  at  the  time  of  the  definite  location  of  the  road,  situated  within 
the  forty  mUe  limit,  at  any  time  after  the  final  rejection  of  such  Mexican 
grant. 

2.  Lieu  Lands.— The  grant  does  not  attach  to  the  odd  sections  of  lands  oat- 

side  the  forty-mile  limit  of  the  specific  grant,  until  the  selection  is, 
actually,  made  by  the  railrojid  company  under  the  direction  of  the  seore- 
tary  of  the  interior,  in  lieu  of  lands  otherwise  disposed  of  within  sttd 
limit. 

3.  Same.— If  at  the  time  such  selection  of  outside. lieu  lands  is  made,  a  olaun 

under  a  Mexican  grant  embracing  the  lands  selected  within  its  exterior 
limits,  has  been  finally  rejected,  the  lands  have  ceased  to  be  «ti5  judiee, 
and  are  subject  to  selection. 

4.  Pbematube  SEiiEcrioN.— Although  such  lieu  lands  have  been  selected  and. 

patented,  prematurely,  before  the  final  rejection  of  the  grant,  yet,  in  a 
suit  by  the  United  States  to  vacate  the  selection  and  patent,  commenced 
long  after  the  final  rejection  of  the  grant,  on  the  ground  that  it  was  issued 
by  mistake,  will  not  be  suHtained,  where  it  does  not  appear,  that  any  pri- 
vate party  has  acquired  any  interest  in  the  lands  so  selected,  or  that  the 
government  has  become  subject  to  any  obligation  in  relation  to  said  land, 
and  has  sustained  no  injury  by  reason  of  such  premature  selection,  and 
patent. 

5.  Same. — In  such  case,  if  the  patent  were  vacated,  the  railroad  company 

would  now  be  entitled  to  select  an  equal  amount  of  other  lands  within  the 
limits,  and  even  to  select  the  same  lands,  they  being  now  subject  to 
selection,  and  to  receive  a  new  patent  therefor.  A  court  of  equity  will 
not  correct  a  mutual,  innocent,  mistake  from  which  no  injury  can  result, 
when  it  would  be  inequitable  to  do  so.     It  will  not  do  a  vain  thing. 

6.  Indispensable  Parties. — The  owners  of  the  land  at  the  time  of  filing  a 

bill  in  equity  to  vacate  a  United  States  patent  are  indispensable  parties 
to  the  bill;  and  where  it  appears  at  the  hearing,  that  the  bill  is  filed,  only, 
against  parties  who  have  no  interest  in  the  lands,  it  will  be  dismissed  for 
want  of  necessary  parties. 

7.  ExTEBioB  Bounds  of  Mexican  Gbant.— Where  three  exterior  boundaries 

of  a  Mexican  grant,  and  the  quantity  of  land  are  designated,  the  fourth 
wtenor  boundary  is  found  by  running  a  line  paraUel  to  the  opposite 
boundary,  a  sufficient  distance  therefrom,  to  include  the  quantity  of  hind 
called  for. 
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8.  Statute  Jult  25,  1866  (14  StatR.  239),  constrned;  NetohaU  y.  Sanger,  92 
U.  S.  761,  diBtingaiBhed.  This  case  same  as  Byan  t.  Central  Pacific  Rail- 
road Company,  (5  Sawy.  260,  affirmed  in  99  U.  B.  382.) 

Before  Sawyeb,  Circuit  Judge. 
Mr,  S,  G.  HUborn,  for  complainant. 
Messrs.  Bennett  &  Wigginton,  for  respondent. 

Sawter,  Circuit  Judge.  This  is  a  suit  on  the  part  of  the 
United  States,  to  vacate  three  patents,  alleged  to  have  been 
improperly  issued,  by  mistake,  to  respondent,  for  lands  un- 
der the  congressional  grant  to  the  California  and  Oregon 
Railroad  Company,  to  aid  in  the  construction  of  a  railroad 
under  the  act  of  July  26,  1866.  (U  Stats.  239.)  The  pat- 
ents cover,  in  the  aggregate,  something  over  twenty  thou- 
sand acres.  It  is  alleged,  that,  at  the  time  the  grant  attached 
by  the  definite  location  of  the  road,  the  lands  were  within 
the  exterior  limits  of  a  Mexican  grant,  a  claim  for  confirm- 
ation of  which,  was,  then,  pending,  and  undetermined  in 
the  courts;  and  being  subjudice,  they  were  not  public  lands, 
and,  therefore,  not  within  the  terms  of  the  grant.  The 
dates  of  the  patents,  respectively,  are  March  5, 1872,  March 
17,  1875,  and  December  20,  1875.  The  plat  of  definite 
location  provided  for  under  the  act,  was  filed  on  July  1, 
1867. 

The  alleged  Mexican  grant  to  Dias  was  presented  for  con- 
firmation, August  31,  1852,  and  rejected  by  the  Board  of 
land  commissioners,  as  invalid,  October  30,  1854.  The  dis- 
trict court  affirmed  the  decision  rejecting  the  grant,  March 
15,  1858.  On  July  1, 1857,  the  claim  was  again  rejected  by 
the  circuit  court,  and  the  decree  of  the  circuit  court  was 
affirmed,  on  appeal,  and  the  grant  finally  rejected  by  the 
United  States  supreme  court,  March  3,  1873.  The  grant, 
therefore,  never  had  the  approval  of  any  one  of  the  four 
tribunals,  through  which  it  passed;  and  the  original  decree 
of  1854,  rejecting  it,  was  affirmed  by  each— showing  that 
there  never  was  any  merit  in  the  claim  under  the  alleged 
grant. 

It,  thus,  appears,  that  the  first  patent  sought  to  be  va- 
cated was  issued  before  the  final  rejection  of  the  grant;  and 
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the  other  two,  more  than  two  years,  and  two  years  and  nine 
months,  respectively,  after  its  final  rejection.  It  is  insisted, 
on  the  part  of  complainant,  that  tbe  grant  attached  to  the 
specific  lands,  on  the  filing  of  the  map  of  definite  location, 
in  1867,  before  the  final  rejection  of  the  Mexican  grant,  and 
that  the  lands  being,  then,  subjudice,  they  were  not  public 
lands,  and  not  within  the  terms  of  the  grant,  as  held  in  re- 
gard to  the  Moqnelemos  grant,  in  NewhaU  v.  Sanger,  92 
U.  S.  761.  Bat  these  lands  occupy  a  position  entirely 
different  from  those  inyolyed  in  that  case,  and  are  not 
within  that  decision.  None  of  these  lands  are  within  the 
forty-mile  limit  of  the  grant,  to  the  specific  odd  sections  of 
which,  the  grant,  by  virtue  of  the  act  ipso /ado  attaches  by 
the  filing  of  the  plat  of  definite  location.  The  act 'grants 
**  every  aliemaf^  section  of  public  land,  not  mineral,  desig- 
nated by  odd  numbers,''  to  the  number  of  ten,  on  each  side 
of  the  road,  or  within  a  limit  of  forty  miles,  or  twenty  miles 
on  each  side;  and,  then,  provides,  that,  "when  any  of  said 
alternate  sections,  or  parts  of  sections,  shall  be  found  to 
have  been  granted,  sold,  reserved,  occupied  by  homestead 
settlers,  pre-empted,  or  otherwise  disposed  of,  other  lands, 
designated  as  aforesaid,  shaU  he  selected  by  said  companies  in 
lieu  thereof,  under  the  direction  of  the  secretary  of  the  inte- 
rior, in  alternate  sections,  designated  by  odd  numbers  as 
aforesaid,  nearest  to,  and  not  more  than  ten  miles  beyond 
the  limits  of  said  first  named  alternate  sections  " — that  is  to 
say,  within  ten  miles  outside  of  the  forty-mile  limit.  The 
grant,  in  such  cases,  does  not  attach  to  the  specific  sections 
of  outside  lands,  on  the  filing  of  the  plat,  but,  it  remains  a 
mere  * 'float,''  until  it  is  ascertained  that  there  is  a  deficiency 
within  the  limits  of  the  specific  grant,  and  until  the  selec- 
tions outside  are,  in  fact,  made,  under  the  direction  of  the 
secretary  of  the  interior. 

The  grant  does  not  attach  to  the  specific  alternate  sections 
of  lieu  lands,  until  the  selection  is  so  made  by  the  company, 
which  has  the  right  of  selection,  and  recognized,  and  adopted 
by  the  secretary.  If  at  the  time  the  selection  is  so  made, 
recognized,  and  adopted,  the  lands  have  ceased  to  be  svb 
jvdice,  and  are  subject  to  grant,  the  rights  of  the  company 
■'est,  and  are  valid. 
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This  point  is  settled  in  the  case  of  Byan  v.  The  Central 
Pacific  Railroad  Company,  arising  under  the  same  grant  to 
the  Oregon  and  California  Railroad  Company,  and  affected 
in  precisely  the  same  way  by  the  claim  under  the  same 
alleged  Mexican  grant  to  Dias,  6  Sawy.  260,  affirmed  on  ap- 
peal by  the  United  States  supreme  court,  99  XT.  8.  383. 
Also,  affirmed  in  St.  Paul  R,  v.  Winona  Railroad,  112  U.  S. 
731.  See  also,  GHnneU  v.  Railroad  Co.,  103  U.  S.  739;  C.  R. 
R.  Co.  T.  Herring,  110  U.  8.  27;  K.  P.  R.  Co.  v.  A.  T.  &  8. 
K  R.  Co.,  112,  lb.  614.  The  land  involved  in  Ryan's  case  was 
embraced  in  one  of  these  very  patents,  that  of  March  17, 1876, 
and  the  case  is,  therefore,  decisive  on  the  identical  qaestion 
now  presented.  Both  the  circuit,  and  supreme  courts,  dis- 
tinguisfhed  that  case  from  NewhaU  v.  Sanger,  on  the  princi- 
ple, hereinbefore,  stated.  The  lands  covered  by  the  last 
two  patents  set  out  in  the  bill,  are  situated  precisely  as  the 
lands  in  Ryan's  case  were,  under  the  same  grants,  and  judi- 
cial proceedings.  They  are  all  lieu  lands,  situate  outside  the 
forty-mile  limit,  and  required  to  be  selected  before  the  con- 
gressional  grant  attached.  The  lands  were  selected,  and 
patented,  after  the  rejection  of  the  Dias  grant,  and  after 
they  had  ceased  to  be  sub  judice.  The  title  is,  therefore, 
perfect,  as  to  the  lands  covered  by  the  two  patents  issued 
in  1875,  HS  is  settled  by  the  cases  cited.  The  patents  were, 
therefore,  properly,  issued,  and  as  to  those  two  patents,  the 
bill  mnst  be  dismissed. 

The  only  difficulty  I  have  in  the  case,  relates  to  the  first 
patent,  issued  in  1872,  before  the  final  rejection  of  the  claim 
under  the  Dias  grant;  and,  while  the  lands  so  selected,  and 
patented,  were  still  sub  Judice,  and  for  that  reason,  only,  at 
the  time,  not  sabject  to  selection  nnder  the  decision  of 
NewhaU  v.  Sanger.  The  lands  embraced  in  this  patent  were 
also,  all  lieu  lands,  situated  oatside  the  forty-mile  limit  of 
the  specific  grant.  They  are,  therefore,  in  an  entirely  dif- 
ferent position  from  those  inside  the  forty-mile  limit.  Those 
inside  the  forty-mile  limit,  under  the  decision  of  NewhaU  v. 
Sanger,  being  sub  judice,  at  the  time  the  grant  attached  to 
.  the  specific  odd  Bcctions,  were  not  within  the  terms  of  the 
grant,  at  all,  but   were  regarded,  in   a  certain   sense,  as 
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otherwise  disposed  of,  and  the  subsequent  removal  of  the 
cloud  over  them,  did  not  bring  them  within  the  grant.  But 
being  reserved,  or  so  otherwise  disposed  of,  as  to  prevent 
the  attaching  of  the  congressional  grant,  congress  provided 
for  supplying  the  deficiency,  not  out  of  these  same  lands 
after  the  claim  should  be  rejected,  but  out  of  other  outside 
lands  that  should  be  open  to  grant,  when  the  selection 
should  be  made.  Congress  intended  that  the  company 
should  have  its  ten  sections  of  land  to  a  mile  of  the  road, 
and,  provided,  that  the  lands  outside  might  be  selected,  in 
lieu  of  those,  already,  appropriated,  inside.  In  Byan's 
case,  the  supreme  court  held,  that  the  deficiency  may  be 
made  up  by  selections  made  outside,  at  any  time  after  any 
lands  covered  by  a  pending  claim  are  released  from  that 
claim;  after  they  cease  to  he  sub  judice  andhecome,  in  every 
sense,  public  lands,  open  to  other  disposition.  Now,  the 
only  difficulty  in  regard  to  this  patent,  is,  that  the  selection, 
and  patent,  were  prefrriature.  Had  the  company  waited  till 
after  the  rejection  of  the  Dias  claim,  before  selecting,  the 
selection  and  patent  of  identically  the  same  lands,  would 
have  been  good.  If  this  selection  and  patent  fail,  the 
defendant  has  not  yet  received  all  the  lauds  to  which  it  is 
entitled;  and  it  is  still  entitled  to  select  an  equal  amount  of 
outside  lands,  within  the  prescribed  limits,  provided  a 
sufficient  quantity  of  unappropriated  lands,  is  left  for  the 
purpose.  It  does  not  appear  that  anybody  else  has  acquired 
any  interest  in  these  lands  patented,  and  since  they  are 
patented  it  is  not  probable  that  any  adverse  interest  in  themt 
has  been  acquired.  If  this  patent  should  be  vacated,  there- 
fore, being  no  longer  sxib  judice,  the  defendant  would,  noWy 
be  entitled  to  select  these  identical  lands,  to  compensate 
for  the  loss,  and  receive  another  patent  for  them.  The  Dias 
grant,  having  long  since  been  finally  rejected,  the  lands 
would  be  now  open  for  selection,  in  pursuance  of  the  decis- 
ion in  Byan's  case.  The  result  might  be  only  the  substitu- 
tion of  another  patent  to  the  same  lands,  for  the  one  vacated, 
at  a  great  deal  of  further  trouble  and  expense,  both  to  the 
United  States,  and  to  the  respondent. 
The  very  defense  to  this  suit,  broaght  long  after  the  final 
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rejection  of  the  grant,  and  the  claim  now  set  up  to  the  lands 
under  these  patents,  is  a  manifestation,  now,  of  an  intent 
to  select  those  lands.  Morally,  and  legally,  the  defendant 
is,  at  this  time,  clearly,  entitled  to  have  these  identical 
lands,  there  being  no  adverse  claims  to  them.  There  is, 
really,  no  equity  shown,  now,  in  favor  of  the  government. 
On  the  contrary,  the  equities  are  all  in  favor  of  the  defend- 
ant. The  government  has  realized  all  the  benefits  to  be 
derived  from  the  construction  of  the  road.  It  made  the 
same  innocent  mistake,  if  mistake  there  was,  made  by  the 
defendant,  whereby  the  defendant  may  lose  a  part  of  its 
lands,  and  treated  these  lands  as  sul^ject  to  grant,  and  hav- 
ing done  so,  it  has,  presumably,  received  double  the  ordin- 
ary price  for  the  alternate  even  sections.  So  that  it  has,  in 
fact,  given  away  nothing  and  lost  nothing.  It  has  received 
all  it  ever  would  have  received,  had  the  grant  not  been 
made,  and  the  road  either  not  been  built  or  been  built. 
The  government  is  not,  and  it  never  would  have  been  enti- 
tled to  anything  more.  Whereas  on  the  other  hand,  the 
defendant,  in  case  of  the  vacation  of  the  patent,  has  not 
got  its  full  consideration — has  not  got  all  the  land 
to  which  it  is  entitled,  and  which  the  government 
is  bound  to  give,  and  it  is  now,  entitled  to  select  the 
very  same  lands,  should  the  patent  be  vacated.  In  fact, 
the  probability  is,  that  all  the  other  lands  have,  already, 
been  sold  by  the  government,  and  the  purchase-money 
received  by  it,  so  that  there  will,  at  this  time,  be  no  lands, 
except  these  out  of  which  the  grant  can  be  satisfied.  It 
does  not  appear,  that  the  United  States  has  assumed  any 
obligation  to  any  other  persons  with  respect  to  these  lands, 
or  that  they  can  in  any  way  sustain  any  injury  by  the 
action  already  had,  mei^ely  prematurely  taken,  or  that  any- 
body else  has  acquired  any  adverse  interest,  or  claim,  in  the 
lands,  or  will  in  any  way  suffer  by  reason  of  these  patents. 
The  vacation  of  this  parent  would  invole  the  necessity  of 
issuing  another  for  the  same,  or  an  equal  amount  of  other 
lands,  if  any  there  be—of  substituting  a  new  patent  for  the 
one  vacated.  Courts  of  equity  will  not  do  a  vain  thing — 
will  not  sustain  a  bill  where  no  injury  results  from  a  mere 
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innocent  error  in  fact,  or  law,  upon  which  it  is  based — and, 
especially,  where  that  error  consists  merely  in  doing  a  little 
earlier  than  it  shoald  be  done,  a  thing  entirely  proper  to  be 
done  at  the  right  time,  and,  which,  if  now  undone,  must  be 
done  over  again.  ^*  Courts  of  equity  do  not  any  more  than 
courts  of  law  sit  for  the  purpose  of  enforcing  moral  obliga- 
tions, or  correcting  unconscientious  acts  which  are  foUoiaed 
by  no  lo88  or  damage?''  (1  Story's  Eq.  Jur.  203.)  Much  less 
will  it  interfere  where  no  injury  results,  and  there  is  only  a 
mutual  innocent  mistake,  there  being  no  moral  wrong,  and 
where  to  correct  the  mistake,  in  favor  of  the  party  complain- 
ing would  be  inequitable,  and  work  an  injury  to  the  other 
party.  Besides,  if  these  lands  are,  now,  lost,  all  others 
open  to  selection  having  at  this  day  been  disposed  of,  by 
reason  of  a  change  .of  circumstances  the  parties  could  no^ 
be  placed  in  statu  quo.    (I  Story's  Eq.  Jur.  138  a,  138  c.) 

I  think  this  patent  is,  now,  within  the  principles  estab- 
lished in  Ryan's  case;  on  these  grounds  the  bill  as  to  this 
patent,  also,  should  be  dismissed. 

A  large  portion  of  the  lands — some  six  thousand  acres,  I 
believe — covered  by  these  patents,  and  indicated  in  the 
answer  and  evidence,  were  conveyed  in  fee-simple,  absolute, 
to  various  parties  before  the  filing  of  this  bill,  and  the 
defendant  had  at  the  commencement  of  this  suit,  and  it  now 
has.  no  interest  whatever  in  them.  There  is  no  party  to  the 
bill  having  any  interest  in  these  lands.  No  decree  can  be 
made  affecting  those  lands  without  having  the  holders  or 
somebody  before  the  court  having  an  interest  in  them. 
(United  States  v.  (7.  F.  R.  Co.,  8  Sawy.  81.)  The  grantees  of 
the  patentee  of  these  lands  are,  indispensable,  parties  to 
the  suit.  The  bill  must  be  dismissed  as  to  those  lands  on 
this  ground  also. 

So,  also,  the  defendant  has  conveyed  all  of  these  lands, 
in  trust,  to  secure  the  payment  of  ten  millions  of  bonds 
issued  and  pat  upon  the  market.  Although  the  respondent 
is  interested  in  the  residimm  after  paying  the  bonds,  and  is, 
therefore,  a  proper,  and,  doubtless,  a  necessary  party,  as  to 
all  the  lands  not,  absolutely,  conveyed,  as  before  stated, 
there  is  no   bondholder,  trustee,  or  representative  of  the 
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bondholders,  made  a  party  to  the  snit,  and  no  decree  can  be 
made  affecting  their  rights,  without  their  presence. 

It  is  but  jast  to  observe,  on  behalf  of  the  goyernment, 
that  this  suit  was  commenced  after  the  decision  of  NewhdU 
V.  Sanger^  92  U.  S.  761,  and  before  the  decision  in  Ryan  y. 
C.  P.  B.  B.  Co.,  99  Id.  382,  and  in  all  probability,  without 
noticing  the  distinction  established  by  the  latter  case,  which 
takes  this  suit  out  of  the  rule  laid  down  in  the  former.  Had 
the  latter  case  been  decided  before  the  commencement  of 
this  suit,  it  is  but  reasonable  to  presume,  that  it  never  would 
have  been  instituted. 

The  answer  denies,  that  certain  portions  of  the  landa 
embraced  in  the  first  patent  of  1871,  and  some  embraced  ia 
the  other  patents,  were  within  the  exterior  bonndaries  of 
the  Dias  grant,  and  alleges  that  they  are,  wholly,  outside 
those  boundaries.  If  this  be  so,  those  lands,  so  situated^ 
are,  in  any  event,  properly  patented  to  the  defendant,  and 
the  title  to  them  is, perfect.  Whether  they  are  within  the 
exterior  boundaries  of  the  Dias  grant  or  not,  depends  upon 
how  those  boundaries  are  located,  and,  probably,  no  two> 
surveyors,  if  left  to  themselves,  would  have  located  them 
alike.  Surveyor-general  Hardenburg  located  them  in  1873, 
and  Colonel  Yon  Schmidt  again  located  them  in  1880,  under 
the  direction  and  supervision  of  surveyor-general  Wagner, 
and,  I  presume,  expressly,  for  the  purposes  of  this  suit,  as  I 
know  of  no  other  occasion  for  their  determination,  but 
these  locations  differ  very  widely.  In  my  judgment,  Wag- 
ner's location  is  much  more  accurate  than  Hardenburg's. 
Wagner's  seems  to  have  been  located  upon  the  principles 
stated  and  approved  by  Mr.  Justice  Field  in  Henshaw  v, 
BisseU,  18  Wall.  262,  decided  after  Hardenburg's  location, 
was  made.  Says  Mr.  Justice  Field:  "  With  the  breadth  of 
the  tract  stated,  the  quantity  limited,  the  southern  and 
eastern  lines  designated,  all  the  elements  are  given  essential 
to  the  complete  identification  of  the  land.  A  grant  of  land 
thus  identified,  or  having  such  descriptive  features  as  to 
render  its  identification  a  matter  of  absolute  certainty, 
entitled  the  grantee  to  the  specific  tract  named."    (Id.  262.) 

I  think  upon  the  principle,  thus  stated,  we  have  the  ele*- 
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ments  from  which  the  exterior  bonncbuies  of  the  Dims  grant 
can  be  ascertained  with  reasonable  certainty.  It  is  described 
in  his  petition,  and  the  annexed  desinoy  which  was  an  nnnsn- 
ally  good  one.  We  find  from  these  docnments,  that  his 
grant  was  "  joining  to  the  north  with  Mr.  Larkin's  farm,  to 
the  sonth  with  the  plains,  also  yacant;  to  the  east  with  lands 
already  solicited,  and  to  the  west  by  the  mountains;  and 
the  quantity  was  eleven  square  leagues.  Turning  to  the 
desino  we  find  it  platted  in  a  parallelogram,  as  bounded  on 
the  north  by  Larkin's  land,  beyond  which  we  cannot  go,  on 
the  east  by  Jimeno's  grant,  on  the  south  by  a  line  drawn  at 
right  angles  to  the  westward  from  Jimeno's  west  line,  on  the 
south  of  which  line  the  lands,  for  a  distance  of  many  miles, 
appear  to  be  vacant.  The  mountains  are  sketched  to  tiie 
west 

Thus  we  have  all  the  elements  for  locating  the  grant  with 
proximate  and  reasonable  precision.  Larkin's  line  on  the 
north,  Jimeno's  on  the  east,  the  mountains  on  the  west,  and 
the  quantity.  Taking  these  given  boundaries,  and  the 
fourth  can  only  be  drawn  just  far  enough  south  to  take  in, 
with  the  other  three  boundaries,  eleven  square  leagues  of 
land.  On  any  other  principle  there  would  be  no  certainty 
whatever,  for  the  south  line  might  just  as  well  be  drawn 
fifty  miles  farther  south,  as  five. 

This  appears  to  me  to  be  the  only  reasonable  way  of 
determining  the  exterior  boundaries  of  the  Dias  grant,  and 
I  adopt  it.  It  seems  to  have  the  approval  of  the  United 
States  supreme  court,  and  this  seems  to  be  the  theory  of 
surveyor-general  Wagner's  survey,  in  1880,  and  the  bound- 
aries so  located  to  have  his  approval.  Upon  this  location 
of  the  exterior  boundaries  of  the  grant,  a  considerable  por- 
tion of  the  land  in  the  oldest  patent  issued,  as  well  as  in 
the  others,  lies  entirely  outside  of  the  exterior  boundaries 
of  the  grant,  and  they  were  public  lands,  not  siib  jvdice,  at 
the  time  of  the  selection  and  patent;  and  were,  then,  sub- 
ject to  be  taken  by  the  railroad  grant,  and  were  rightfully 
patented.  On  this  ground,  also,  the  bill  must  be  dismissed 
as  to  all  the  lands  embraced  in  the  several  patents,  whioh 
lie  north  of  the  south  line  of  Larkin's  rancho,  and  all  lying 
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ttonth  of  a  line  drawn  from  the  Jimeno  ranch  westward  to 
the  mountains,  far  enongh  sooth  of  Larkin*8  line  to  embrace 
eleven  square  leagues  of  land. 

The  bill  must  be  dismissed  on  the  several  grounds  indi- 
cated, and  it  is  so  ordered. 


Ex  PARTE  Ah  Lit,  on  Habeas  Corpus. 

DiBTBiOT  Court,  Distbiot  of  Obbooh. 
Fkbbuabt  4,  1886. 

1.    POWIB  or  THJB  GoUNCIZi  OF  PoBTLAITD  TO  PUNIBH  FOB  OpXUM  SKOKHia.— 

BnbdiTinon  6  of  aeotion  37  of  the  charter  of  Portland  anthorixes  the 
oonndl  "to  prevent  and  snppreeB  opium  smoking,  and  honsea  or  plaoea 
kept  therefor,  and  to  punish  any  keeper  of  snch  honse  or  place  or  person 
who  smokes  therein  or  frequents  the  same:"  Eeldt  That  no  person  can  be 
punished  for  opium  smoking  under  this  authority,  unless  it  be  done  in  a 
house  or  place  kept  for  that  purpose. 

Before  Deadt,  District  Judge. 
Mr,  Zera  Snow,  for  the  petitioner. 
Mr.  Albert  H,  Tanner,  for  the  defendant. 

Deady,  J.  On  December  18, 1885,  a  writ  of  habeas  corpus 
was  allowed  by  me  on  the  petition  of  Ah  Lit»  directed  to 
Samuel  B.  Parrish,  chief  of  police,  and  returnable  in  this 
court,  commanding  him  then  and  there  to  produce  the  body 
of  Ah  Lit,  together  with  the  cause  of  his  caption  and  deten- 
tion. 

From  the  return  of  the  writ,  it  appears  that  on  December 
15  the  petitioner  was  tried  and  convicted  in  the  police  coart 
of  Portland,  of  violating  section  27  of  the  ordinance  3983, 
entitled  ''An  ordinance  concerning  o£fenses  and  disorderly 
conduct^'*  approved  October  13, 1883,  which  reads  as  follows : 

''That  any  person  who  shall  smoke  opium  in  any  house 
or  place,  or  shall  be  in  any  house  or  place  where  opium  is 
being  smoked,  without  any  lawf  al  business,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  before 
the  police  judge,  shall  be  punished  by  a  fine  of  not  less  than 
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ten  dollars  nor  more  than  one  hundred  dollars,  or  imprison-, 
ment  in  the  county  jail  not  exceeding  twenty  days." 

By  the  complaint  on  which  the  petitioner  was  convicted 
he  was  accused  of  violating  said  ordinance,  '^by  willfully 
and  unlawfully  conducting  himself  in  a  disorderly  manner, 
by  smoking  opium  in  a  certain  house  or  place"  therein 
described  within  the  limits  of  Portland;  and  on  conviction 
thereof  was  "adjudged  to  pay  a  fine  of  fifteen  dollars  and 
costs,  and  be  imprisoned  *  *  *  until  such  fine  be  paid, 
not  exceeding  seven  days." 

By  the  charter,  as  in  force,  when  this  ordinance  was 
passed  (sec.  37,  sub.  5;  8es.  L.  1882,  p.  151),  the  council 
had  authority  '*  to  suppress  bawdy  houses,  gaming  and  gam- 
bling houses,  places  kept  for  smoking  opium  and  opium 
smoking,  and  to  punish  the  inmates  of  bawdy  houses,  houses 
of  ill-fame,  keepers  of  places  for  smoking  opium  and  opium 
smokers." 

In  re  Lee  Tong,  9  Sawy.  333,  this  court  held,  that  the 
authority  thus  given  to  suppress  gaming  did  not  include 
the  power  to  suppress  any  game  not  prohibited  by  the  gen- 
eral law  of  the  state,  nor  to  punish  any  one  for  gaming  oth- 
erwise than  as  prescribed  by  such  law. 

Since  then  section  37  of  the  charter  has  been  revised  and 
amended  (Ses.  L.  1886,  p.  408)  so  as  to  give  the  council 
authority  (sub.  6)  to  punish  the  keepers  of  gaming  and 
bawdy  houses  and  persons  who  frequent  the  same;  and  "to 
prevent  and  suppress  opium  smoking  and  houses  or  places 
kept  therefor,  and  to  punish  any  keeper  of  such  house  or 
place  or  person  who  smokes  therein  or  who  frequents  the 
same." 

Counsel  for  the  petitioner  contends,  that  the  imprison- 
ment complained  of  is  unlawful  and  void  on  several  grounds, 
as  that:  (1)  The  defendant  holds  the  prisoner  without  a  com- 
mitment of  any  kind;  (2)  Imprisonment  cannot  be  substi- 
tuted for  fine;  (3)  The  prisoner  is  sentenced  to  seven  days' 
imprisonment  unless  the  whole  amount  of  the  fine  is  paid; 
(4)  The  prisoner  is  not  charged  with  or  convicted  of  smoking 
opium,  but  with  disorderly  conduct  and  disturbing  the 
'>eace;  and  (5)  Neither  the  complaint  nor  judgment  show 
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that  the  prisoner  was  charged  with  or  oonyicted  of  any 
offense  known  to  the  law. 

It  is  not  necessary  to  consider  any  of  these  points  but  the 
last  one. 

The  power  to  suppress  opinm  smoking,  may,  if  given 
unqualifiedly,  include  the  power  to  punish  a  person  for  a 
single  act  of  smoking  in  his  own  house.  But  the  power  is 
not  unqualifiedly  given.  The  charter  does  not  leave  the 
power  to  punish  persons  for  opium  smoking,  as  a  means  of 
preventing  and  suppressing  the  same,  to  be  implied  without 
limitation.  It  expressly  authorizes  punishment  to  be 
inflicted  therefor  in  certain  cases,  and  therefore  impliedly 
forbids  it  in  all  others. 

Subdivision  6  of  section  37  does  not  authorize  the  council 
to  punish  any  one  for  smoking  opium  in  his  own  house  or 
elsewhere  than  in  a  house  or  place  kept  for  that  purpose — 
what  is  known,  I  suppose,  in  police  jargon,  as  an  ''opium 
joint."  The  power  to  punish  persons,  as  a  means  of  pre- 
venting and  suppressing  opium  smoking,  is  limited  to  the 
punishment  of  those  who  keep  houses  or  places  for  that  pur- 
pose, and  those  who  smoke  therein  or  frequent  the  same. 

This  act,  though  intended,  in  the  main,  to  control  and 
restrain  the  conduct  of  the  Chinese  in  this  particular,  must 
be  construed  in  the  same  way  as  if  its  purpose  was  to  pre- 
vent and  suppress  some  practice  or  habit  more  generally 
prevalent — as  tobacco  smoking  and  whisky  drinking,  or  the 
keeping  of  "joints"  or  places  for  such  purpose.  No  one 
will  deny  that  the  abuse,  if  not  the  common  uoe,  of  these 
two  articles  in  this  community,  is  of  much  greater  injury  to 
the  health,  peace  and  morals  of  society  than  the  present  use 
of  opium. 

But  smoking  opium  is  not  our  vice,  and  therefore  we  are 
more  likely  to  go  to  extremes  in  our  desire  to  suppress  it, 
or  to  vex  those  who  practice  it.  Indeed,  it  is  well  under- 
stood that  this  legislation,  however  right  in  the  abstract, 
is  not  so  much  the  result  of  a  desire  on  our  part  to  reform 
the  "Heathen  Chinee "  as  to  annoy  him.  In  short,  it  is  the 
old  story  of  the  Puritan  and  the  Bear.  His  opposition  to 
the  practice  of  " baiting*'  the  beast  was  not  because  of  the 

2^ 
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pain  it  gave  Bruin,  bat  the  pleasure  it  gave  the  parties 
engaged  in  it. 

If  the  language  used  in  subdivision  6,  concerning  opinm 
smoking,  was  used  in  regard  to  whisky  drinking  or  tobacco 
smoking,  no  odo  would  pretend  that  it  authorized  the  pun- 
ishment of  a  person  who  drank  or  smoked  occasionally  or 
habitually  in  the  privacy  of  his  own  or  even  his  friend's 
house,  and  not  in  a  place  or  ''joint"  kept  for  that  purpose. 
And  there  is  no  good  reason  in  law  or  morals  why  the  act 
should  receive  any  looser  or  different  construction,  because 
it  applies  only  to  the  Chinese  dissipation  of  opium  smoking. 

In  re  Lee  Tong,  mpra  (342),  this  court,  in  speaking  of 
the  rule  for  ascertaining  the  powers  of  a  municipal  corpora- 
tion, said: 

''  Apart  from  the  few  faculties  considered  necessary  to  its 
existence,  such  as  the  'capacity  to  sue  and  be  sued  and  to 
have  a  common  seal,  a  municipal  corporation  has  no  power 
to  do  any  act  except  such  as  are  essential  to  the  plain  purpose 
of  its  creation  or  are  authorized  by  the  express  provisions 
of  its  charter  or  a  clear  or  necessary  implication  therefrom.'* 

So  far  from  there  being  any  express  provision  or  neces- 
sary implication  in  subdivision  six  of  section  thirty-seven, 
authorizing  the  punishment  of  any  one  for  smoking  opium, 
elsewhere  than  at  a  house  or  place  kept  for  that  purpose,  the 
contrary  is  the  case.  The  express  provision  giving  power 
to  punish  the  person  who  smokes  in  a  ''joint,"  excludes 
any  implication  of  power  to  punish  otherwise  from  the 
power  to  prevent  and  suppress  smoking. 

But  it  is  asked  in  this  connection,  how  is  the  council  to 
prevent  or  suppress  a  practice  unless  it  may  directly  punish 
those  who  engage  in  it  ?  Admitting  that  such  punishment 
may  be  an  effective  means  to  that  end,  it  does  not  follow 
that  the  council  have  or  ought  to  have  the  power  to  impose 
it,  under  any  or  all  circumstances.  Evidently,  the  legisla- 
ture, in  passing  this  act,  did  not  think  it  prudent  or  desir- 
able, that  every  person  in  this  community  should  be  liable  to 
have  the  sanctity  of  his  home  invaded  and  be  punished  by 
fine  and  imprisonment  for  privately  inhaling  the  fumes  of 
opium,  either  as  an  experiment  or  a  habit. 
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But  prevention  and  suppression  may  be  more  or  less 
effected  in  yarions  ways.  Houses  or  places  reasonably  sus- 
pected of  being  used  for  gaming,  fornication  or  opium 
smoking  may  be  put  under  surveillance,  and  the  names  of 
persons  frequenting  them  maybe  taken  down  and  published. 
Police  officers  may  be  employed  for  this  purpose;  and  the 
houses  may  be  opened  and  searched  for  evidence  to  convict 
the  keepers,  inmates  and  frequenters. 

But  be  this  as  it  may,  I  am  satisfied  that  the  council  have 
no  power  under  the  statute  in  question  to  punish  any  one 
for  smoking  opium  otherwise  than  in  a  house  or  place  kept 
for  that  purpose. 

.  In  this  case  the  prisoner  appears  at  most  to  have  been 
simply  charged  with  and  convicted  of  smoking  opium  in  a 
private  house.  And  this,  as  we  have  seen,  is,  under  the 
act,  not  a  crime.  He  might  as  well  have  been  charged  with 
smoking  tobacco  or  drinking  whisky  therein. 

But  I  do  not  wish  to  be  understood  as  deciding  that  the 
council  has  not  the  authority  to  punish  opium  or  tobacco 
smoking  or  whisky  drinking  on  the  street  or  other  public 
place  as  a  disorderly  or  offensive  act  or  conduct. 

Nothing  more  is  decided  than  this :  Under  subdivision 
six  of  section  thirty-seven  of  the  charter,  the  act  or  habit 
of  smoking  opium  cannot  be  punished,  unless  it  is  done  in 
a  house  or  place  kept  for  that  purpose.  That  fact  is  an 
essential  element  of  the  offense  and  must  be  alleged  and 
proved. 

The  caption  and  detention  of  the  prisoner  being  clearly 
unlawful  he  is  deprived  of  his  liberty  without  due  process 
of  law,  contrary  to  the  constitution  of  the  United  States, 
and  is  therefore  entitled  to  be  delivered  from  such  restraint 
by  a  habeas  corpus  in  this  court  under  section  seven  hun- 
dred and  fifty-three  of  the  Bevised  Statutes.  Let  him  be 
discharged. 
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Ex  PARTE  Isaac  N.  Hibbs,  on  Habeas  Corpus. 

District  Court,  Distbiot  of  Obxgon. 

Febeuabt  4,  1886. 

1.  JoiVDEB  OF  OrwKHBBi — ^Tbiaxi  AMD  PuHiBHiaMT  Thbbbfob. — ^When  two 

or  more  disfeinot  offenses  are  joined  in  ene  indictment,  under  section  1084 
of  the  revised  statutes,  or  two  or  more  indictments  therefor  are  eonsoH- 
dated,  the  jory  may  find  the  defendant  guilty  of  one  chaiire  and  not  of 
another,  and  may  find  a  yerdiot  as  to  one  or  more  of  the  charges,  and  be 
discharged  from  the  consideration  of  the  remainder,  on  which  the  de- 
fendant may  be  thereafter  tried,  as  if  a  jniy  had  not  been  impanneled  in 
the  case;  and  the  defendant  may  be  sentenced  to  recelYe  the  m^Timfim 
punishment  for  each  offense  or  charge  of  which  the  jory  may  l&nd  him 
gnilty. 

2.  Wabbamt  of  Extbadition — Intkbpbftation  of. — ^A  warrant  of  extradition 

allowed  by  the  Dominion  goTemment  under  the  tenth  article  of  the  treaty  of 
1842  with  Great  Britain,  recited  that  the  party  was  aocosed  of  the  erime  el 
"forgery,"  and  had  been  committed  for  extradition  thereon,  withont 
saying  what  forgery:  Held,  that  resort  might  be  had  to  the  proceedings 
before  the  committing  magistrate  and  his  report  on  which  the  warrant 
issued,  to  ascertain  what  and  how  many  forgeries  the  extradition  was 
intended  to  apply  to  or  include. 

3.  Fob  what  Cbikx  an  Extbadited  Pbbson  mat  bb  Tbikd.— The  treaty 

aforesaid  is  not  only  a  contract  between  the  goTemment  of  Great  Britain 
and  the  United  States,  but  it  is  also  the  law  of  this  land;  and  a  person 
extradited  under  it  cannot  be  detained  or  tried  here  for  a  erime,  unless 
enumerated  therein  and  included  in  the  warrant  of  extradition;  andhs 
may,  if  occasion  require,  inyoke  the  treaty  in  any  judicial  proceeding  as 
a  protection  against  such  detention  or  trial. 

4.  FoBoxBT— What  Gonstxtutbs. — The  postmaster  at  Lewiston,  Idaho,  issued 

a  postal  money  order  on  the  application  of  a  fictitious  person,  without 
consideration  therefor,  payable  to  a  certain  bank,  to  which  he  at  the  same 
time  wrote  in  the  name  of  such  person,  directing  that  the  amount  of  tiie 
order  be  collected  and  remitted  to  him,  at  Pierce  city,  in  a  registered 
package,  which  he  intercepted  as  it  passed  through  his  ofiloe,  and  con- 
Terted  the  contents  to  his  own  use:  Held,  that  the  act  of  the  postmaster 
constituted  forgery,  both  at  common  law  and  under  the  statute  of  the 
United  SUtee.    (Sec.  5463,  B.  S.) 

Before  Deady,  District  Judge. 

Mr,  Frank  Ganahl,  Mr.  Bichard  Williams  and  Mr.  George 
Burnett,  for  the  prisoner. 

Mr.  James  F.  Watson  and  Mr.  James  H.  Haidey,  for  the 
defendant. 
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Deady,  J.  On  December  19,  1885,  a  writ  of  habeas  cor- 
pus was  allowed  by  me  directed  to  Fred  Dabois  and  return- 
able before  this  coart,  on  December  24,  commanding  them 
then  and  there  to  prodnce  the  body  of  Isaac  N.  Hibbs, 
together  with  the  cause  of  his  caption  and  detention. 

The  writ  was  allowed  on  the  petition  of  Ella  Hibbs,  the 
wife  of  the  prisoner,  alleging  substantially  that  in  July  last 
said  Hibbs  was  unlawfully  delivered  to  John  J.  Murphy,  a 
postoffice  inspector  of  the  United  States,  by  "the  authorities 
of  British  Columbia,"  on  a  pretended  warrant  of  extradi- 
tion, wherein  he  was  charged  with  the  crime  of  forging  a 
certain  postal  money  order,  22,768,  and  by  said  Murphy 
conyeyed  to  Lewiston,  Idaho,  where  he  was  indicted  for 
said  crime  and  "duly  acquitted  thereof;"  but  that  said  Du- 
bois has  nevertheless  taken  said  Hibbs  into  his  custody, 
and  is  transporting  him  to  Decatur,  Illinois,  there  "  to  be 
tried  upon  an  alleged  and  pretended  charge  of  uttering 
forged  money  orders,"  which  crime  is  not  mentioned  in  said 
pretended  warrant  of  extradition;  that  the  petitioner  is  un- 
able to  ascertain  the  tenor  of  the  pretended  process  on 
which  said  Hibbs  is  detained,  but  she  believes  and  is  ad- 
vised by  counsel  that  the  same  is  illegal,  because  there  is 
no  legal  process  whatever  to  authorize  the  restraint  of  said 
Hibbs;  and  that  the  said  Dubois  is  about  to  transport  said 
Hibbs  through  the  county  of  Umatilla,  in  said  district,  en 
route  to  Iowa. 

The  writ  was  served  on  Dubois  on  December  21,  as  he 
was  passing  through  Umatilla  county  with  Hibbs  in  his 
custody,  and  by  an  arrangement  between  counsel,  he  had 
until  January  4th  to  produce  the  body  and  make  his  return 
to  the  writ;  at  which  time  an  order  was  made  committing 
Hibbs  to  the  jail  of  this  county  pending  the  proceeding. 

Owing  to  the  great  delay  in  getting  copies  of  papers  from 
Victoria  and  Lewiston,  the  proceeding,  by  consent  of  coun- 
sel, was  delayed  from  time  to  time,  so  that  the  return  was 
filed  on  the  7th  insi  and  the  reply  thereto  on  the  15th. 

The  case  was  heard  on  the  15th,  16th  and  18th  inst.,  and 
during  the  argument,  by  consent  of  counsel,  copies  of  the 
o<Httplaint  before  the  committing  magistrate  at  Victoria,  in 
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British  Columbia,  under  the  Canadian  '^extradition  act  of 
1877,"  together  with  his  ''  judgment "  and  certificate  of  com- 
mittal to  the  minister  of  justice  of  the  Dominion  govern- 
ment,  and  the  record  of  the  proceeding  in  J7.  8.  v.  Hibbgy 
in  the  district  court,  at  Lewiston,  were  put  in  evidenoe, 
with  the  understanding  that  the  facts  stated  therein  should 
have  weight  in  the  consideration  and  determination  of  the 
case  according  to  their  legal  effect. 

From  the  pleadings  and  papers,  it  appears  that  on  July 
27, 1885,  Mr.  John  Murphy,  a  postal  inspector  of  the  United 
States,  made  a  complaint  at  Victoria,  in  British  Columbia, 
before  Hon^  Mr.  Justice  Crease,  of  the  supreme  court  of 
said  province,  under  the  Canadian  extradition  act  of  1877, 
in  which  he  accused  the  prisoner,  Isaac  N.  Hibbs,  of  the 
crime  ot  forging  and  uttering,  at  Lewiston,  Idaho,  while 
acting  as  postmaster  thereat,  postal  money  order  22,768  with 
intent  to  defraud  the  United  States;  and  on  July  29  made 
another  complaint  under  said  act  before  said  justice,  in  whi^ 
he  accused  said  Hibbs  of  forging  and  uttering  at  the  same 
place,  and  while  so  acting  as  postmaster,  thirty-five  other  pos- 
tal money  orders,  numbered  between  22,647  and  22,810  both 
inclusive,  with  intent  to  defraud  the  United  States;  that  said 
orders  were  drawn  on  the  9th,  10th  and  11th  of  April,  1885, 
for  the  sum  of  $100  each — six  of  them  being  drawn  on  each 
of  the  following  offices:  Leadville,  Colorado;  Decatur, 
Illinois;  Kearney,  Nebraska;  Lake  City,  Minnesota;  Plank- 
ington,  Dakota,  and  at  Nebraska  City,  Nebraska;  and  that 
said  Hibbs,  on  May  2,  1885,  did  forge  the  name  of  J.  G. 
Wilson  on  the  backs  of  three  drafts,  dated  April  24,  1885, 
and  drawn  by  the  National  bank  of  Nebraska  City  on  the 
National  bank  of  Omaha  in  favor  of  said  Wilson  for  two 
hundred  dollars  each,  which  drafts  were  so  issued  in  pay- 
ment of  the  six  orders  drawn  by  Hibbs  on  the  office  at 
Nebraska  City,  and  were  thereafter  negotiated  by  him 
through  the  National  bank  at  Lewiston. 

After  an  examination  of  the  case  Mr.  Justice  Crease  held 
the  prisoner  for  extradition,  under  the  tenth  article  of  the 
treaty  of  August  9,  1842,  with  Great  Britain,  on  all  the 
charges  made  against  him,  as  appears  by   *'  the  judgment  ** 
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which  he  then  delivered  and  refers  to  in  his  report  to  the 
minister  of  justice;  and  on  July  31,  he  issued  a  warrant 
committing  Hibbs  to  the  common  jail  of  Victoria,  ''  on  the 
ground  of  his  being  accused  of  the  crime  of  forgery  within 
the  jurisdiction  of  the  United  States  of  America "  until 
duly  discharged. 

From  this  ''judgment"  it  also  appears  that  Hibbs,  as 
postmaster,  wrote  letters  of  advice  to  the  postmasters 
at  the  several  offices  on  which  these  orders  were 
drawn,  informing  them  that  the  same  were  purchased  by  J. 
G.  Wilson  or  W.  H.  Dent,  fictitious  persons,  so  far  as  ap- 
pears, and  were  payable  to  certain  banks,  naming  them,  to 
which  latter  he  at  the  same  time  wrote  letters  in  the  name 
of  such  purchaser,  enclosing  the  orders  and  asking  that 
they  be  collected  and  the  funds  remitted  to  the  writer  in  a 
registered  letter,  directed  to  Pierce  City,  Idaho,  which 
being  done,  the  packages  passed  through  his  office,  at  Lew- 
iston,  and  were  taken  out  by  him  and  the  contents  converted 
to  his  own  use;  that  no  application  was  made  for  any  of 
these  orders,  and  no  money  paid  for  any  of  them;  and  that 
the  prisoner  confessed,  when  arrested,  to  having  obtained 
by  this  means  over  twenty  thousand  dollars. 

On  September  10,  1885,  a  warrant  for  the  extradition  of 
Hibbs  was  issued  by  the  mini&fter  of  justice,  addressed  to 
the  keeper  of  the  common  jail  at  Victoria  and  to  J.  J. 
Murphy.  It  recites  that  Isaac  Newton  Hibbs,  accused  of 
the  crime  of  forgery  within  the  jurisdiction  of  the  United 
States  of  America,  ''  was  delivered  into  the  custody  of  said 
keeper  by  the  warrant  of  Mr.  Justice  Crease  aforesaid,  to 
await  his  surrender  to  the  United  States  of  America,"  and 
that  an  application  for  a  writ  of  habeas  corpus  made  to  the 
supreme  court  of  British  Columbia  by  said  Hibbs  was 
refused,  and  commands  said  keeper  to  deliver  Hibbs  to  the 
custody  of  said  Murphy,  and  the  latter  to  receive  him  and 
convey  him  within  the  jurisdiction  of  the  United  States, 
and  there  place  him  in  the  custody  of  any  person  appointed 
thereby  to  receive  him. 

That  thereafter  the  said  keeper,  pursuant  to  said  warrant, 
delivered  said  Hibbs  to  said  Murphy,  who  thereupon  con- 
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yeyed  him  to  Lewiston  and  there  delivered  him  into  the 
oastody  of  the  proper  authority  for  trial  on  said  charge  in 
the  district  conrt  for  Nez  Perce  connty,  Idaho;  bnt  it  does 
not  appear  that  said  Marphy  ever  had  said  warrant  of  extra- 
dition in  his  possession,  of  that  the  same  is  on  file  in  the 
clerk's  office  of  said  conrt. 

That  on  November  20,  1885,  the  grand  jury  of  said  dis- 
trict conrt  fonnd  four  indictments  against  Hibbs,  thereby 
accusing  him  of  the  crime  of  forging,  at  Lewiston,  on  April 
10,  1885,  four  certain  postal  money-orders  for  the  sum  of 
one  hundred  dollars  each,  and  of  uttering  one  such  order 
with  intent  to  defraud  the  United  States,  as  follows:  Num- 
ber one,  for  forging  order  22,773;  number  two,  for  forging 
order  22,768;  number  three,  forging  order  22,770  and  for 
uttering  the  same,  well  knowing  that  it  was  forged;  number 
four,  forging  order  22,771  and  a  letter  of  advice  thereabout 
of  the  same  number,  to  the  postmaster  at  the  office  on  which 
said  order  was  drawn,  stating  that  the  same  had  been  pur- 
chased by  J.  G.  Wilson,  and  was  payable  to  the  national 
bank  at  that  place — ^Decatur,  Illinois — it  being  also  alleged 
in  indictments  one  and  two  that  the  defendant  therein  falsely 
signed  and  issued  a  letter  of  advice  in  each  of  said  cases  of 
the  same  number  as  the  order  mentioned  therein,  stating 
that  the  purchaser  of  the  same  was  J.  G.  Wilson,  and  that 
it  was  issued  in  favor  of  the  National  bank  at  Decatur, 
Illinois. 

On  the  same  day  a  bench  warrant  was  issued  on  each  of 
these  indictments  endorsed — "Admit  to  bail  in  the  sum  of 
three  thousand  dollars'' — on  which  Hibbs  was  brought  into 
court  and  arraigned;  when  a  plea  to  the  jurisdiction  in  in- 
dictment one  was  interposed,  which  was  argued  and  con- 
sidered as  a  plea  to  the  other  three  indictments  also,  to  the 
effect  that  the  indictments  in  each  case  charged  a  crime  for 
which  the  defendant  was  not  extradited;  which  plea  set  forth 
the  circumstances  of  the  arrest  and  extradition  of  Hibbs 
from  British  Columbia,  substantially  as  above  stated,  but 
averred  that  the  charge  on  which  he  was  arrested  and  ex- 
tradited was  the  forging  and  uttering  of  order  22,768,  and 
no  other.     The  court  overruled  the  plea;  whereupon  a  de- 
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xnurrer  was  filed  to  one  of  the  indictments  on  the  ground: 
(1)  That  it  charged  more  than  one  offense;  and  (2)  That 
the  facts  stated  did  not  constitute  any  offense;  which  was 
argued  and  considered  as  a  demurrer  to  all  four  of  the  in- 
dictments, and  overruled  by  the  court. 

On  December  8,  the  plea  of  *'  not  guilty  "  was  entered  in 
each  case,  and  by  consent  of  counsel,  indictments  two,  three 
and  four  were  ordered  "consolidated  for  the  purposes  of  a 
trial  thereon,"  which  commenced  on  the  following  day  and 
ended  on  the  16th,  with  a  verdict  of  not  guilty  as  charged 
in  the  indictment  "  of  uttering  order  22,770;"  or  "of  forg- 
ing order  22,771;"  and  a  statement  that  the  jary  were 
unable  to  agree  on  the  charge  in  indictment  two,  for  forging 
order  22,768,  which  verdict  was  received  and  the  jury  dis- 
charged from  the  further  consideration  of  the  case,  and 
"  the  prisoner  was  remanded  to  custody."  On  the  following 
day  the  court  denied  a  motion  to  reduce  the  bail,  and  made 
an  order  allowing  the  district  attorney  to  submit  to  the 
next  grand  jury  "twenty-seven  other  charges  standing 
against  the  defendant,  as  appears  by  the  original  complaint 
on  file  herein,  and  the  plea  to  the  jurisdiction  of  the 
court." 

Fred  T.  Dubois,  the  defendant  in  this  proceeding,  is  the 
United  States  marshal  for  Idaho,  to  whom  the  bench  war- 
rants aforesaid  were  directed  and  delivered,  being  issued, 
as  he  avers,  "by  and  under  the  hand  of  the  Hon.  Norman 
Buck,  associate  justice  of  the  supreme  court  of  Idaho,"  and 
which  are  still  in  his  possession,  and  by  virtue  of  which  he 
claims  to  detain  the  prisoner;  he  also  avers  that  on  Decem- 
ber 21,  pursuant  to  an  order  of  the  attorney  general  of  the 
United  States,  he  took  Hibbs  from  the  jail  at  Lewiston  for 
the  purpose  of  conveying  him  to  the  penitentiary  at  Boise, 
Idaho,  for  safe-keeping  therein,  pending  his  trial  on  the 
indictments  aforesaid,  and  while  diligently  and  in  good 
faith  conveying  said  Hibbs  to  said  prison,  he  was  required 
to  pass  through  a  portion  of  Umatilla  county,  Oregon, 
where  he  was  served  with  the  writ  of  habeas  corpus  as  afore- 
said; but  the  order  of  the  attorney  general  appears  to  have 
been  made  before  the  extradition  took  place.    It  is  dated 
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Jaly  13,  and  was  made  in  response  to  a  letter  from  the  mar- 
shiJ^  of  June  22,  in  which  he  states  the  insecaritj  of  the 
jail  at  Lewiston,  and  suggests  in  the  event  of  Hibbs*  extra- 
dition, that  he  be  taken  to  the  prison  at  Boise.  The  order 
provides — ''you  will  cause  said  Hibbs,  if  he  is  extradited, 
and  delivered  to  you,  to  be  taken  to  the  penitentiary  at 
Boise  city,  Idaho,  for  confinement  therein  while  awaiting 
his  trial,  which  I  understand  cannot  take  place  until  the 
November  term." 

This  court  has  no  supervisory  power  over  the  district  court 
of  Idaho,  and  will  not,  therefore,  undertake  to  enquire  into 
the  legality  or  correctness  of  its  proceedings  in  a  matter 
within  its  jurisdiction. 

This  writ  was  allowed  on  the  allegation  in  the  petition 
that  the  defendant  was  removing  the  prisoner  to  another 
jurisdiction  for  the  purpose  of  subjecting  him  to  a  trial  on 
a  charge  not  embraced  in  the  warrant  of  extradition.  Bui 
it  now  appears,  that  the  prisoner  was  not  being  conveyed 
beyond  the  limits  of  Idaho  for  any  purpose,  but  only  to  a 
secure  place  of  confinement  therein. 

Therefore,  the  question  of  whether  these  bench  warrants 
are  fundi  officiis,  because  only  issued  to  bring  the  prisoner 
into  court  to  answer  to  ihe  indictment,  or  whether  the  order 
of  the  court  remanding  the  prisoner  to  custody,  after  the  trial 
on  the  three  indictments,  is  not  itself  sufficient  authority 
for  the  detention  of  the  prisoner,  or  whether  the  marshal, 
under  section  1876  of  the  revised  statutes,  making  him  the 
executive  officer  of  the  territorial  court  in  a  case  where  the 
United  States  is  a  party,  is  not  the  person  to  execute  that 
order,  or  whether  he  might  not  do  so  by  confining  the  pris- 
oner in  the  penitentiary  at  Boise,  under  section  1892  of  the 
revised  statutes,  as  amended  by  the  act  of  June  20,  1874  (18 
Stat.  112),  putting  that  prison  under  the  care  and  control  of 
the  marshal  of  the  territory,  independent  of  any  direction 
from  the  attorney  general,  for  which  it  does  not  appear  that 
the  statute  makes  any  provision,  in  case  of  a  prisoner  merely 
detained  for  trial,  unless  implied  in  the  provisions  of  sec- 
tion 362  of  the  revised  statutes,  will  not  be  considered  or 
decided  in  this  proceeding.     It  being  now  conceded  that 


Dist.  Or.]  Ex  pabte  Hibbs.  469 

1886.]  Opinion  of  the  Court— Daady,  J. 

the  prisoner  is  not  being  conveyed  beyond  the  jurisdiction 
of  the  territorial  court,  so  far  as  these  points  are  concerned » 
the  case  will  be  considered  as  one  where  the  prisoner  may 
and  shoald  seek  relief  in  that  coart  for  any  detention  or 
restraint  caused  by  or  resulting  from  the  use  or  application 
of  its  process  or  orders,  after  the  same  have  fulfilled  their 
function  or  served  their  purpose,  or  the  prisoner  for  any 
reason  is  entitled  to  be  discharged  from  custody  thereunder. 
(Hurd  on  Habeas  Corpus,  chap,  vi.,  sees.  1,  2  and  3.) 

On  the  argument  a  point  was  made  by  counsel  for  the 
prisoner  that  the  e£fect  of  the  trial  and  verdict  on  the  con- 
solidated indictments  two,  three  and  four,  was  equivalent  to 
a  verdict  of  not  guilty  generally;  that  the  prisoner  being 
extradited  ifor  the  crime  of  forgery  only,  and  but  one  forgery, 
he  cannot  be  held  under  the  treaty  for  trial  on  any  other 
or  further  charge  of  forgery. 

At  common  law,  two  or  more  distinct  offenses  may  be 
joined  in  one  indictment  in  separate  counts  when  they  are  ^ 
of  the  same  general  character  and  admit  of  the  same  mode 
of  trial  and  are  subject  to  the  same  species  of  punishment. 
(Whar.  Orim.  P.  &.  P.,  sees.  285,  294.) 

These  indictments  were  consolidated  under  the  last  clause 
of  section  1024  of  the  revised  statutes,  which  authorizes  the 
joinder  in  one  indictment  of  *' several  charges  against  any 
person  for  the  same  act  or  transaction,  or  for  two  or  more 
acts  or  transactions  connected  together,"  or  of  two  or  more 
distinct  crimes  of  the  same  class  "which  may  properly  be 
joined ;""  and  provides  that  if  separate  indictments  are  found 
in  such  cases  the  court  may  order  them  consolidated. 

In  cases  arising  out  of  the  same  act  or  transaction »  or  two 
or  more  acts  or  transactions  connected  together,  where  there 
are  several  counts  in  the  indictment,  it  will  depend  on  the 
circumstances  of  the  case,  whether,  on  a  general  verdict  of 
guilty,  as  charged  in  the  indictment,  the  defendant  may  be 
sentenced  to  more  than  the  maximum  punishment  for  one 
of  the  offenses  charged. 

But  in  the  case  of  two  distinct  offenses,  arising  out  of 
two  distinct  acts  or  transactions,  however  closely  related  in 
point  of  time  or  place,  the  trial  is  for  distinct  offenses  of 
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which  the  defendant  may  be  found  guilty  and  receive  the 
maximnm  punishment  for  each;  and  in  either  case  the  jury 
may  find  a  verdict  of  guilty  as  to  one  count  and  not  guilty 
as  to  another,  or  they  may  find  a  verdict  as  to  one  count, 
and  being  unable  to  agree  as  to  the  other,  they  may  be  dis- 
charged and  the  party  held  for  trial  on  the  latter  count. 
(U.  S.  V.  Davenport,  1  Deady,  264;  Ec  parU  Fders,  4  DilL 
169;  U.  S.  V.  Scott,  4  Bias,  29;  U.  S.  v.  O'CaUahan,  6  Mo- 
Lean,  696;  Whar.  Grim.  P.  &  P.,  sec.  910;  1  Bish.  Crim. 
Law,  sees.  1060, 1062;  U.  8.  v.  WenttooHh,  11  Fed.  Rep.  52.) 

The  act  authorizing  the  joinder  of  ofienses  in  one  indict- 
ment, and  the  consolidation  of  separate -indictments  for 
distinct  offenses,  was  intended  to  promote  the  speedy  and 
economical  administration  of  justice  in  such  cases,  in  the 
interest  both  of  the  government  and  the  defendant,  and  not 
practically  to  merge  two  or  more  distinct  offenses  into  one, 
for  the  benefit  of  the  latter.  Nor  is  there  any  reason  why 
a  party  who  has  committed  two  distinct  offenses,  which,  for 
the  convenience  of  the  prosecution  as  well  as  the  defense, 
are  joined  in  one  indictment,  can  only  be  punished  as  for  one, 
though  found  guilty  of  both.     (Whar.  P.  A  P.,  sec.  910.) 

But  it  is  still  in  the  discretion  of  the  courts  notwithstand- 
ing the  statute,  to  say  what  offenses  may  be  properly  joined 
or  indictments  consolidated,  without  injustice  or  prejudice 
to  the  defendant.  In  this  case  the  charges  are  so  similar, 
and  the  facts  so  few,  that  probably  the  whole  thirty-nine 
charges  against  the  prisoner  might  properly  and  con- 
veniently be  joined  in  one  indictment.  That  such  joinder 
might  curtail  the  privilege  of  taking  peremptory  challenges 
to  the  jury,  is  not  material  to  consider;  for  it  would  oper- 
ate, in  this  respect,  on  the  prosecution  and  defense  alike. 
No  one  has  any  vested  right  to  peremptory  challenges,  and 
congress  may  diminish  or  forbid  them  altogether. 

On  the  argument  the  senior  counsel  for  the  prisoner 
pressed  this  point,  and  cited  and  relied  on  People  ex  rd. 
lioeed  v.  Liscomb,  60  N.  Y.  669,  as  establishing  the  gen- 
eral doctrine  that  a  joinder  of  offenses  has  the  practical 
effect  of  fusing  the  whole  into  one  crime,  for  which  the  de- 
fendant cannot  be  sentenced  beyond  the  maximum  punish- 
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ment  therefor,  even  when  the  jnrj  find  a  separate  verdict  of 
gailtj  on  each  count. 

There  were  some  peculiar  cirotunstanoes  in  this  case;  but 
I  am  inclined  to  agree  with  Dr.  Wharton  (Grim.  P.  Jk  P., 
sec.  910\  that  it  is  not  likely  to  become  a  precedent 
elaewhere. 

According  to  my  impression  of  the  law,  the  verdict  in 
U.  8.  V.  Hibbs,  disposed  of  indictment  four  and  left  two  for 
trial,  as  if  a  jury  had  not  been  impaneled  therein.  But 
indictment  three  is  in  a  peculiar  condition.  It  contains  two 
counts — one  for  forging  and  the  other  for  uttering  order 
22,770.  The  jury  found  the  prisoner  not  guilty  of  the 
**  uttering,"  and  said  nothing  as  to  the  forgery.  A  verdict 
of  guilty  on  one  count  and  silence  as  to  another,  is  gener* 
ally  considered  equivalent  to  a  verdict  of  not  guilty  as  to 
the  latter.  (Whar.  Grim.  P.  A  P.,  sec.  740.)  But  whether 
the  converse  of  this  proposition  will  hold  good  is 
doubtful,  but  not  necessary  to  decide.  No  judgment  was 
entered  on  the  verdict,  nor  does  any  appear  to  have  been 
asked  for. 

In  any  view  of  the  matter,  then,  there  are  two  indict* 
ments — one  and  two  ^^ pending  against  the  prisoner  in  the 
district  court  of  Nez  Perce  county,  charging  him  with  the 
commission  of  distinct  forgeries,  prior  to  his  extradition. 
In  addition  to  these,  there  are  twenty-seven  other  charges 
of  forgery  against  him,  which  the  district  attorney  has  leave 
to  submit  to  the  next  grand  jury. 

But  counsel  for  the  prisoner  insist  that  on  the  face  of  the 
warrant  the  prisoner  appears  to  have  been  extradited  for 
one  forgery  only,  without  specifying  what  one,  which  must 
therefore  be  taken  to  be  the  one  for  which  he  was  tried  and 
found  not  guilty;  and  assuming  that  the  prisoner  cannot 
legally  be  held  or  tried  for  any  ofiense  other  than  the  one 
for  which  he  was  extradited,  counsel  claim  that  the  prisoner 
is  now  illegally  restrained  of  his  liberty  under  process  of 
the  territorial  court,  which  under  no  circumstances  com- 
patible with  the  facts  and  inferences  of  this  argument  can 
any  longer  be  legal  or  valid  for  want  of  jurisdiction  in  said 
court  over  the  offense  of  the  offender. 
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It  mast  be  admitted  that  on  the  face  of  the  warrant  it 
does  not  appear  that  the  prisoner  was  extradited  for  more 
than  one  forgery.  And  yet  he  may  have  been,  for  anything 
that  appears  to  the  contrary.  The  warrant  simply  recites 
that  Hibbs  was  *'  accused  of  the  crime  of  forgery  within 
the  jorisdiction  of  the  United  States  '*  and  that  he  has  been 
committed  by  Mr.  Justice  Crease,  for  extradition  thereon, 
and  authorizes  and  commands  his  surrender  and  extradition 
accordingly. 

The  writ  is  ambiguous  or  indefinite  in  this  particalar. 
The  word  "forgery"  must  be  interpreted  to  ascertain 
whether  the  warrant  was  intended  to  comprehend  more  than 
one  crime.  To  do  this,  the  court  may  consider  the  circum- 
stances under  which  it  was  issued.  And  these  are  beat 
shown  by  a  reference  to  the  preliminary  stages  of  the  pro- 
ceeding of  which  the  warrant  is  but  the  consummation  and 
end. 

From  these  it  appears,  that  the  prisoner  was  held  by  the 
committing  magistrate  on  thirty-nine  distinct  charges  of 
forgery,  which  were  certified  to  the  minister  of  justice  for  a 
warrant  of  extradition  thereon.  If  under  these  circnm- 
stances,  the  warrant  had  been  issued  for  any  particular  one 
of  these  charges  only,  as  the  forging  of  order  22,768,  the 
first  one  complained  of,  the  only  conclusion  possible  from 
the  premises  would  be,  that  extradition  on  the  other  charges 
was  refused.  But  as  the  warrant  authorizes  the  prisoner's 
extradition  on  *'the  crime  of  forgery, "for  which  he  was 
committed  by  Mr.  Justice  Crease,  at  Victoria  "to  await  his 
surrender"  to  the  United  States,  the  only  reasonable  inter- 
pretation of  the  language  is,  that  the  Dominion  government 
thereby  intended  and  did  surrender  the  prisoner  for  trial  on 
all  the  charges  of  forgery  on  which  he  was  so  committed;  and 
the  warrant  must  be  so  construed. 

But  the  counsel  for  the  prisoner  goes  further,  and  con- 
tends that  the  prisoner  cannot  be  legally  held  anywhere  or 
for  any  purpose  on  any  process  issued  on  the  indictment 
aforesaid,  the  same  being  absolutely  void  for  the  reason: 
(1)  A  person  extradited  under  the  treaty  of  1842,  for  one 
offense  cannot  be  charged  with  or  tried  for  another:  (2)  The 
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crime  charged  in  the  indictments  herein  is  not  forgery  under 
the  law  of  the  United  States — therefore  the  prisoner  is 
being  held  and  porceeded  against  thereon  without  law  and 
contrary  to  the  treaty  and  warrant  of  extradition. 

The  major  premise  of  this  argument  involyes  an  impor- 
tant and  vexed  question  which  must  finally  be  settled  by  the 
supreme  court. 

By  the  tenth  article  of  the  treaty  with  Oreat  Britain  of 
1842  (Pub.  Treat.,  320)  it  is  agreed  that  the  parties  thereto 
shall,  on  mutual  requisitions  by  them,  "  deliver  up  to  justice 
all  persons,  who  being  charged  with  the  crime  ef  murder  or 
assault  to  commit  murder,  or  piracy  or  arson,  or  robbery  or 
forgery,  or  the  utterance  of  forged  paper,  committed  within 
the  jurisdiction  of  either,  shall  seek  an  asylum  or  shall  be 
found  within  the  territories  of  the  other;  provided,  that  this 
shall  only  be  done  upon  such  evidence  of  criminality  as, 
according  to  the  laws  of  the  place  where  the  fugitive  or 
person  so  charged  shall  be  found,  would  justify  his  appre- 
hension and  commitment  for  trial  if  the  crime  or  o£Eense 
had  there  been  committed."  The  remainder  of  the  article 
simply  provides  in  detail  for  the  arrest  and  surrender  of  the 
fugitive,  in  case  '''the  evidence  be  deemed  sufficient  to  sus- 
tain the  charge." 

In  V.  8.  V.  CoMweU,  8  Blatch.  131  (1871),  it  was  held  by 
Judge  Benedict  that  the  defendant,  although  extradited  on 
a  charge  of  forgery,  might  be  indicted  and  tried  on  a  charge 
of  bribery.  And  while  in  effect  admitting  that  this  was  an 
abuse  of  the  extradition  proceeding,  that  would  constitute 
a  good  cause  of  complaint  between  the  two  governments, 
he  decided  that  such  complaints  were  not  a  proper  subject 
of  investigation  in  the  courts,  however  much  they  might 
regret  that  they  were  permitted  to  arise.  In  short,  he  held 
that  the  question  was  not  a  judicial  one  but  political,  and 
must  be  referred  to  the  executive  departments  of  the  two 
governments. 

This  case  was  followed  by  U.  8.  v.  LaturencCy  13  Blatch. 
295  (1876),  in  which  Judge  Benedict  adhered  to  the  con- 
clusion reached  in  U.  8,  V.  Caldwell. 

In  AdrianceY.  Lagrave,  59  N.  T.  110  (1874),  the  court  of 
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appeals  held  that  a  person  broaght  within  the  United  States 
on  an  extradition  proceeding,  on  the  charge  of  burglaiy, 
might  be  arrested  therein  in  a  civil  action — two  judges, 
Grover  and  Folger,  dissenting,  and  reversed  the  judgment 
of  the  supreme  conrt  to  the  contrary,  given  by  Jndgea 
Daniels,  Davis  and  Brady,  thns  leaving  the  judicial  utter- 
ance of  the  state  on  the  subject  as  six  to  five. 

In  The  Commonwealih  v.  Batoea,  13  Bush.  697  (1878),  the 
defendant  was  surrendered  under  the  treaty  of  1842,  on  the 
charge  of  forgery  committed  in  Kentucky,  for  which  he  was 
tried  and  acquitted.  He  was  also  indicted  for  embezzle- 
ment, in  the  same  conrt,  an  offense  for  which  he  could  not 
have  been  extradited.  A  motion  to  put  him  on  trial  for  this 
offense  was  denied  by  the  trial  court.  On  an  appeal  to  the 
court  of  appeals,  this  ruling  was  affirmed,  for  the  reason,  in 
brief,  that  by  a  necessary  implication  the  treaty  forbid  ex- 
tradition except  on  a  charge  of  some  one  of  the  offenses 
enumerated  therein,  and  being  "the  supreme  law  of  the 
land,"  a  party  brought  into  this  country  for  trial  under  it, 
had  a  right  to  set  it  up,  as  a  defense,  to  prosecution  for  any 
other  crime  while  in  custody  thereunder. 

In  U.  8.  V.  WdtU,  8  Sawy.^  370  (1882),  the  defendant  being 
arraigned  in  the  United  States  district  court  for  California, 
on  three  indictments  found  therein,  pleaded  to  the  jurisdic- 
tion that  he  had  been  extradited  under  the  treaty  of  1842, 
for  offenses  other  than  those  alleged  in  the  indictment; 
which  last  are  not  enumerated  in  the  treaty. 

Judge  Hoffman,  in  a  very  able  opinion,  containing  an 
exhaustive  review  of  the  authorities,  including  the  opinions 
of  jurisconsults  and  writers  on  international  law,  as  well  as 
the  legislation  and  diplomatic  correspondence  on  the  sub- 
ject, came  to  the  same  conclusions  as  the  Kentucky  conrt  of 
appeals. 

In  The  Stale  v.  Vanderpod,  39  Ohio  St.  273  (1883),  the 
supreme  court  held  that  a  person  extradited  under  the  treaty 
of  1842  cannot  be  detaiued  or  prosecuted  for  a  different 
crime,  whether  included  in  the  treaty  or  not,  than  the  one 
for  which  he  was  surrendered;  and  that  the  treaty,  being  a 

rt  of  the  law  of  the  land,  may  be  invoked  in  the  courts 
any  person  so  detained  or  prosecuted. 
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In  ex  parte  Ker,  18  Fed.  Rep.  167  (1883),  Judge  Drum- 
mond,  of  the  United  States  oironit  conrt  for  Illinois,  refused 
to  issue  a  writ  of  habeas  corpus  for  the  deliverance  of  the  pe- 
titioner from  custody  under  process  of  a  court  of  the  state. 
It  appears  that  Ker,  after  having  been  indicted  in  said  state 
court  for  larceny,  went  to  Peru,  where  he  was  kidnapped 
and  brought  back  to  Illinois  and  arrested  for  trial  on  said 
indictment.  The  grounds  on  which  the  writ  was  refused 
are  not  definitely  indicated,  but  it  was  suggested  that  the 
petitioner  could  set  the  matter  up  as  a  defense  to  the  indict- 
ments in  the  state  courts,  and,  if  need  be,  take  the  case 
from  there  to  the  supreme  court  on  the  question.  But,  it  is 
apparent  that  the  petitioner,  not  having  been  brought  into 
Illinois  under  the  treaty  with  Peru,  was  not  in  custody  under 
color  of  the  authority  of  the  United  States,  or  in  violation 
of  a  treaty  thereof,  and  therefore  the  United  States  circuit 
court  did  not  have  any  jurisdiction  to  inquire  into  the  legal- 
ity thereof.     (Sec.  753,  K  S.;  Spear  on  Extradition,  185.) 

The  weight  of  this  array  of  authorities  is  in  favor  of  the 
proposition  that  an  extradited  person  cannot  lawfally  be 
detained  or  tried  on  any  charge  other  than  the  one  on  which 
he  was  surrendered  by  the  extraditing  government. 

The  treaty  of  1842  is  not  only  a  contract  between  the 
governments  of  Great  Britain  and  the  United  States,  but, 
by  virtue  of  the  constitution  of  the  latter  (Article  6),  it  is 
also  the  supreme  law  of  this  land.  It  contains  an  explicit 
enumeration  of  the  offenses  for  which  persons  may  be  ex- 
tradited under  it,  and  by  a  necessary  implication  the  person 
surrendered  under  it  is  only  allowed  and  held  within  the 
jurisdiction  of  the  receiving  government  for  the  purpose  of 
trial  on  the  charge  specified  in  the  warrant  of  extradition. 
For  the  latter  government  to  detain  such  person  for  trial  on 
any  other  charge,  would  be  not  only  an  infraction  of  the 
contract  between  the  parties  to  the  treaty,  but  also  a  viola- 
tion of  the  supreme  law  of  this  land,  in  a  matter  directly 
involving  his  personal  rights.  (Spear  on  Extradition,  107.) 
A  right  of  person  or  property,  secured  or  recognized  by 
treaty,  may  be  set  up  as  a  defense  to  a  prosecution  in  dis- 
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regard  of  either,  with  the  same  force  and  effect  as  if  such 
right  were  secared  bj  an  act  of  congress. 

And  so  the  prisoner  cannot  lawfully  be  detained  or  prose- 
cuted under  this  extradition,  for  the  crime  of  uttering  anj 
of  these  money  orders. 

For  although  he  was  charged  yith  the  crime  of  uttering 
them  before  the  committing  magistrate  in  Victoria,  he  was 
neither  committed  nor  surrendered  on  that  account^  but 
solely  for  the  crime  of  forgery. 

The  only  other  question  in  the  case  is :  What  is  the  nature 
of  the  crime  charged  in  the  pending  indictments  one  and 
two? 

It  has  been  determined  by  the  proper  authority  of  Can- 
ada, to  be  forgery  according  to  the  common  law — ^the  law  of 
that  country. 

To  what  standard  we  must  look  for  a  definition  or  inter- 
pretation of  the  word  ''forgery,*' as  used  in  the  treaty  of 
1842,  may  be  a  question.  But  in  a  conyention  made  be- 
tween two  countries  like  Great  Britain  and  the  United 
States,  whose  language  and  laws  have  a  common  origin,  it  is 
more  than  probable  that  the  term  is  used  therein,  in  at  least 
as  broad  a  sense  as  at  the  common  law. 

There  are  no  common  law  crimes  against  the  United 
States,  but  terms  used  in  its  statutes  defining  crimes  or 
making  certain  acts  punishable,  as  such,  are,  unless  the 
contrary  plainly  appears,  to  be  taken  and  interpreted  in  the 
common  law  sense. 

A  statute  of  the  United  States  (sec.  5463,  B.  S.)  provides: 
*^  Any  person  who  shall,  with  intent  to  defraud, /obeZy  make, 
forge,  counterfeit,  engrave  or  print  *  *  *  any  order  in 
imitation  of  or  purporting  tobe  ek  money  order  issued  by  the 
post  office  department,  or  of  any  of  its  postmasters  or  agents, 
or  any  material  signature  or  indorsement  thereon,  ^  *  * 
shall  be  punished  by  a  fine  of  not  more  than  five  thousand 
dollars,  or  by  imprisonment  at  hard  labor  for  not  less  than 
two  years  and  not  more  than  five  years." 

The  crime  defined  in  this  statute  is  the  common  law 
crime  of  forgery,  with  reference  to  a  postal  money  order. 

To   ''falsely  make,  forge,  counterfeit,  engrave  or  print" 
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are  all  oognate  tenuB  used  to  define  or  designate  the  crime 
of  forgery  in  some  of  its  manj  phases. 

Forgery  at  common  law  belonged  to  that  class  of  misde- 
meanors called  ''  cheats;"  but  owing  to  the  serious  wrongs 
and  frauds  thereby  perpetrated,  it  was  distinguished  in 
time  by  a  particular  name  and  a  special  punishment.  Dr. 
Wharton  (1  Or.  L.,  sec.  663),  citing  Blackstone  and  East, 
says  forgery,  at  common  law,  is  ''  the  false  making  or  alter- 
ing, nialo  animo,  of  any  written  instrument."  According  to 
Sir  James  Stephens  (3  His.  Grim.  Law,  186),  the  accepted 
common  law  definition  of  forgery  is  '^making  a  false  docu- 
ment with  intent  to  defraud."  Mr.  Bishop  (2  Crim.  Law, 
sec.  523),  says:  ''Forgery,  at  the  common  law,  is  the  false 
making  or  materially  altering,  with  intent  to  defraud,  of  any 
writing  which,  if  genuine,  might  apparently  be  of  legal  effi- 
cacy, or  the  foundation  of  a  legal  liability."  And  reduced 
to  a  briefer  form,  he  puts  it  thus:  ''  Forgery  is  the  fraudu- 
lent making  of  a  false  writing,  which,  if  genuine,  would  be 
apparently  of  some  legal  efficacy." 

The  false  making  of  a  writing  is  forging  at  common  law. 
(U.  8.  V.  WentworiK  H  Fed.  Eep.  55). 

The  prisoner,  as  postmaster  at  Lewiston,  was  intrusted, 
with  public  documents  designed  to  facilitate  the  transfer  of 
small  sums  of  money  from  place  to  place,  and  known  as 
postal  money  orders.  They  were  deliyered  to  him  'in  blank, 
as  the  agent  of  the  postal  department  of  the  government  of 
the  United  States,  for  safe-keeping,  and  with  authority  to 
fill  up,  sign,  stamp  and  issue  any  one  of  them  when  applied 
to  in  writing  for  that  purpose,  and  the  amount  for  which  it 
is  so  filled,  was  paid  into  his  office,  and  not  otherwise.  Li- 
deed,  it  is  made  a  misdemeanor  (sec.  4030,  B.  S.),  punish- 
able by  fine  not  less  than  fifty  dollars,  nor  more  than  five 
hundred  dollars,  for  a  postmaster  to  issue  such  an  order, 
under  any  circumstances,  without  the  previous  receipt  of  the 
money  therefor. 

The  instruments  set  out  in  these  indictments,  and  of  which 
the  prisoner  is  thereby  charged  with  forging,  purport  to  be 
postal  money  orders  of  the  United  States.  They  were 
issued  without  authority  and  contrary  to  the  prohibition  of 
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law.  Tbey  were  falsely  made,  filled  up,  signed,  stamped 
and  issued  bj  the  prisoner,  as  upon  a  state  of  facts  which 
did  not  exist,  with  intent  to  defraud  his  employer,  the 
United  States.  This,  in  my  judgment,  was  a  faJse  making 
within  the  statute,  and  such  a  false  making  as  constitutes 
the  crime  of  forgery  at  common  la^. .  The  writing  is  false, 
because  it  purports  to  be  what  it  is  not.  It  purports  to  be 
a  money  order  of  the  United  States,  issued  by  its  authority, 
after  the  receipt  by  its  agent  of  the  sum  named  therein,  on 
the  application  of  a  real  person,  while  in  truth  and  in  fact 
it  was  issued  without  such  authority  and  contrary  to  law — ^it 
was  issued  without  the  prepayment  of  the  sum  named  on  the 
pretended  application  of  a  fictitious  person. 

Admitting  the  genuineness  of  these  instruments,  and  noth- 
ing appears  to  the  contrary,  they  had  the  legal  efficacy,  suffi- 
cient to  make  them  a  possible  or  even  an  efficient  means  of 
fraud.  (2  Bish.  Crim.  Law,  533).  Indeed,  they  were  cal- 
culated, and  exactly  calculated,  to  defraud  the  United 
States,  by  enabling  the  holder  wrongfully  to  obtain  from 
its  agents,  at  the  several  offices  on  which  they  were  drawn, 
the  several  sums  named  therein. 

However,  it  is  contended  that  a  person  cannot  commit 
forgery  by  making  a  false  writing  in  his  own  name.  But  it 
must  be  borne  in  mind  that  forgery  is  not  necessarily  con- 
fined to  *the  false  writing  of  another^s  name.  It  may  be 
from  the  nature  of  things,  that  it  is  more  often  than  other- 
wise committed  in  that  way;  but  both  reason  and  authority 
say  that  it  may  be  committed  in  other  ways.  * 

In  3  Bae.  Ab.  745  (Tit.  Forgery,  A),  it  is  said:  "The 
notion  of  forgery  doth  not  so  much  consist  in  the  counter- 
feiting of  a  man's  hand  and  seal  ^  ^  ^  but  in  endeavoring 
to  give  an  appearance  of  truth  to  a  mere  deceit  and  falsity; 
and  either  to  impose  that  upon  the  world  as  the  solemn  act 
of  another,  which  he  is  in  no  way  privy  to,  or  at  least  to 
make  a  man's  own  act  appear  to  have  been  done  at  a  time 
when  it  was  not  done,  and  by  force  of  such  falsity  to  give 
it  an  operation,  which  in  truth  and  justice  it  ought  not 
to  have." 

And  if  the  deceit  consists  in  making  it  appear  that  a  man's 
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c^n  act  was  done  under  circumstances  which  would  make  it 
Talid  and  genuine,  when  in  &ct  it  was  false  and  unauthor- 
ized, the  result  is  the  same. 

In  the  report  for  1840,  of  the  English  commissioners  of 
the  criminal  law,  cited  by  Mr.  Bishop  (2  Grim.  Law,  Sec. 
£84)  it  is  said:  ''an  o£Eettder  may  be  guilty  of  a  false  making 
of  an  instrument,  although  he  sign  aud  execute  it  in  his  own 
name,  in  case  it  be  false  in  any  material  part,  and  calculated 
to  induce  another  to  give  credit  to  it,  as  genuine  and  authen- 
tic, when  it  is  false  and  deceptive.*'  And  in  Begina  v. 
Biison,  1  Law  Bep.,  C.  G.  200  (1859),  the  very  point  so 
suggested,  was  decided  accordingly.  A  person  being  the 
owner  of  certain  land,  sold  and  conveyed  the  same  to  an- 
other, who  went  into  possession.  Thereafter,  the  vendor 
conveyed  the  greater  portion  of  the  premises  to  his  son,  by 
an  indenture  which  they  both  executed  and  falsely  ante- 
dated, so  as  to  make  it  appear  to  have  been  executed  before 
the  real  sale  took  place.  Thereupon  the  son  brought  jsuit 
to  eject  his  father's  vendee,  who,  in  return,  caused  the  par- 
ties to  the  indenture  to  be  indicted  for  forgery,  of  which 
they  were  duly  convicted. 

The  judges  were  of  the  unanimous  opinion  that  the  act 
was  forgery.  Mr.  Justice  Kelly,  G.  B.,  said  ''  that  every 
instrument  which  fraudulently  purports  to  be  that  which  it 
is  not,  is  a  forgery,  whether  the  falsehood  of  the  instrument 
consists  in  the  fact  that  it  is  made  in  a  false  name,  or  that 
the  pretended  date,  when  that  is  a  material  portion  of  the 
deed,  is  not  the  date  at  which  the  deed  was  in  'fact 
executed." 

And  Mr.  Bishop  (2  Grim.  Law,  585),  after  a  careful  ex- 
amination of  the  subject  on  authority  and  principle,  con- 
cludes: ''Plainly  the  broad  doctrine  is  not  maintainable, 
that  it  is  incompetent  for  a  man  to  commit  forgery  of  an  in- 
strument executed  by  himself.'* 

It  may  be  admitted  that  this  case  is  not  in  all  particulars 
like  any  of  these— that  it  is  what  may  be  called  a  new  case. 
But  in  my  judgment  there  is  no  difference  in  law  or  morals, 
in  making  a  deed  with  a  false  date  for  the  purpose  of  de- 
frauding another,  andjalsely  making  and  issuing  a  money 
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order  as  postmaster,  without  consideration  or  aathority  for 
the  same  purpose.  In  either  case,  the  party  does  by  force 
of  his  falsity  and  deceit,  give  the  instrument,  in  the  lan- 
guage of  the  authority  above  cited,  "an  operation,  which 
in  truth  and  justice  it  ought  not  to  have." 

This  case  also  comes  within  the  well  known  rule,  long 
since  established,  that  it  is  forgery  for  an  agent,  who  haa 
authority  to  fill  with  a  particular  sum,  a  blank  in  a  paper 
signed  by  his  principal,  to  fill  it  with  a  larger  one;  or  to 
fill  it  at  all  without  authority.  (1  Whar.  Crim.  Law,  sec. 
671,  672). 

In  my  judgment,  the  filling  the  blank  in  each  of  these  orders 
with  the  sum  of  1100  by  the  prisoner,  when  acting  as  the 
agent  of  the  United  States,  contrary  to  bis  authority  and 
the  positive  directions  of  his  principal,  beiuR  done  with 
intent  to  defraud,  was  a  false  making  and  forgery  thereof. 

It  is  not  necessary  to  consider  whether  the  prisoner  com- 
mitted forgery  in  writing  the  name  of  J.  O.  Wilson  on  the 
backs  of  the  three  drafts  on  the  bank  at  Omaha.  Forgery 
may  be  committed  by  thus  writing  the  name  of  a  fictitious 
person  on  an  instrament.  If  the  existence  of  such  person 
is  a  question  of  fact  and  not  law,  and  the  instrument  ap- 
pears to  be  valid  on  its  face,  the  offense  is  complete — pro- 
vided the  act  was  done  with  intent  to  defraud.  (2  Bish. 
Grim.  Law,  543.)  The  fraud  on  the  United  States  was 
accomplished  when  the  money  orders  were  paid  to  the  bank 
for  J.  G.  Wilson,  alias  Isaac  N.  Hibbs,  and  it  is  not 
apparent  how  he  can  be  said  to  have  intended  to  defraad 
any  one  when  he  put  this  alias  on  the  back  of  these  drafts 
for  the  purpose  of  receiving  the  amount  due  thereon.  And 
although  the  money  with  which  they  were  purchased  may 
have  been  stolen  from  the  United  States,  still  the  bank  was 
not  injured  or  defrauded  by  paying  them  to  Hibbs  as  in- 
dorsee of  Wilson,  and  the  fraud  on  the  United  States  was 
already  perpetrated. 

In  conclusion,  my  judgment  is,  that  the  district  court  for 
the  county  of  Nez  Perce,  Idaho,  has  jurisdiction  of  the  pris- 
oner and  of  the  crime  of  forgery  for  which  he  was  extradited 
%nd  wherewith  he  is  charged  in  the  indictments  pending 
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thereon,  and  therefore  this  writ  of  habecta  corpus  mast  be 
dismissed  and  the  prisoner  remanded  to  the  custody  of  the 
marshal  of  Idaho. 

In  the  consideration  of  this  case,  I  own,  I  have  not  been 
nnmindfal  of  the  fact,  that  while  the  law  ought  not  to  be 
forced  or  stretched  to  meet  tthis  or  any  other  emergency,  it 
would  be  a  reproach  to  the  law  of  this  country,  if  the  pris- 
oner could  not  be  punished  for  his  misconduct  while  acting 
as  postmaster  atLewiston. 

It  does  not  appear  that  bis  offense  is  embezzlement.  Thai 
crime  only  occurs  when  an  agent  or  servant  converts  to  his 
own  use  property  entrusted  to  his  care  and  possession  by  his 
principal  or  employer.  (Bap.  &  Law.  Die,  Embezzlement, 
1  Whar  G.  L.,  sec.  1009).  But  the  United  States  never  en- 
trusted Hibbs  with  the  money  he  obtained  from  these  sev- 
eral postmasters  on  these  false  orders  or  in  any  way  gave 
him  the  possession  thereof.  On  the  contrary,  he  obtained 
such  possession  fraudulently,  by  means  of  these  false  writ- 
ings; and  therefore  it  seems,  that  if  his  conduct  does  not 
constitute  forgery,  it  is  not  embraced  in  the  category  of 
crimes  defined  and  punishable  by  law. 

I  also  think  it  proper  to  call  attention  to  the  fact  that  the 
application  for  this  writ  was  not  made  and  verified  by  the 
prisoner,  as  required  by  section  764  of  the  revised  statutes. 
The  Oregon  code  allows  the  writ  to  issue  on  the  petition  of 
the  person  detained  or  that  of  any  one  on  his  behalf. 
Doubtless,  counsel  who  prepared  the  application,  did  so 
under  the  apprehension  that  the  proceeding  was  governed 
in  this  particular  by  the  code,  and  it  was  inadvertently 
allowed  under  probably  the  same  apprehension. 

The  prisoner  must  be  remanded  to  the  custody  of  the 
marshal  of  Idaho,  from  Whence  he  was'  taken;  and  it  is  so 
ordered. 
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In  re  Tie  Loy,  on  Habeas  Corpus. 

(the  STOCKTON  LAUHDBT  OBDDIANCK  CA8K). 
ClBCUIT    COUBT,     D18TBIOT   OF    CaUFOBIOA. 

Fkbbuabt  16,  1886. 

1.  Lauvdbibs— CoNSTiTunoNix  Law. —An  ordinance,  which   makes  it  an 

offense,   for  any  person  to  maintain,  or  carry  on  a  laundry,  wherein 
.  clothes  are  cleansed  for  hire,  within  the  habitable  portion  of  the  city  of 
Stockton,  is  unconstitutional,  and  void. 

2.  FocTBTBBMTH  AMBNDMBin.— Such  Ordinance  yiolates  the  fourteenth  amend- 

ment of  the  national  constitution,  in  the  following  particulars:  1.  It 
abridges  **the  privileges  and  immunities  of  citizens  of  the  United 
States."  2.  It  violates  the  personal  liberty  of  the  citizen.  3.  It  oper- 
ates to  deprive  the  citizen  of  property  without  due  process  of  law.  4.  It 
deprives  citizens  of  the  equal  protection  of  the  laws. 

3.  PoLicz  PowEB. — The  ordinance  is  not  within  the  legitimate  scope  of  the 

police  power  of  the  state,  invoked  to  sustain  it. 

4.  Section  753,  Bbviszd  Statutes,  authorizes  the  discharge  of  the  peti- 

tioner. 

Before  Sawyer,  Circuit  Judge. 
Mr,  iJ.  W,  Beniieitf  for  petitioner. 

Mr.  F.  H.  Smith,  city  attorney  of  the  city  of  Stockton,  and 
Mr.  Alfred  Clarke,  for  respondent. 

Sawyer,  Circuit  Judge.  The  petitioner  is  in  custody  upon 
a  charge  of  violating  the  provisions  of  an  ordinance  of  the 
city  of  Stockton,  which  reads  as  follows: 

Section  1.  The  establishment  of  public  laundries,  and 
public  wash-houses,  where  clothes  and  other  articles  are 
cleansed  for  hire  within  those  portions  of  said  city,  other 
than  the  portions  hereinafter  especially  mentioned,  being 
injurious  and  dangerous  to  public  health  and  public  safety, 
and  prejudicial  to  the  well-being  *and  comfort  of  the  com- 
munity, it  shall  be  unlawful  for  any  person  or  persons  to 
establish,  maintain,  carry  on,  or  conduct,  or  cause  to  be 
established,  maintained,  carried  on,  or  conducted,  any  public 
laundry,  or  public  wash-house,  within  any  portion  of  the  city 
of  Stockton,  other  than  that  portion  of  said  city  lying  west  of 
Tule  street  and  south  of  Mormon  channel. 

Sec.  7.     Any  person  violating  any  of  the  provisions  of 
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this  ordinance  shall  be  punished  bj  a  fine  of  not  more  than 
five  hundred  dollars,  or  by  imprisonment  not  exceeding  three 
months,  or  by  both  such  fine  and  imprisonment. 

This  ordinance  is  much  broader  in  its  scope,  than  any, 
heretofore,  considered  by  this  court.  It  absolutely,  and, 
unconditionally,  forbids  the  keeping  of  a  laundry  for  wash- 
ing clothes  for  hire,  at  any  point  within  the  inhabited, 
and  eyen  within  the  habitable,  part  of  the  city  of  Stockton, 
the  remainder  of  the  city  being  in  the  uninhabitable  marshes 
and  sloughs. 

The  isolated  position  of  the  laundry,  the  character  of  the 
structure,  and  the  perfection,  or  imperfection,  of  the  appli- 
ances for  rendering  the  operation  safe,  and  free  from  un- 
wholesomeness,  and  offenseivness  to  the  senses,  are  not 
factors  to  be  considered  under  the  ordinance.  All  must  go, 
safe  or  unsafe,  healthy  or  unhealthy,  offensive  or  not  offen- 
siye.  It  makes  no  difference  what  the  character  of  the  work 
is.  No  decision  of  any  court  in  this  state  or  elsewhere,  has 
been  brought  to  the  notice  of  the  court  holding  an  ordinance 
80  sweeping  and  exclusive  in  its  provisions  to  be  valid,  since 
or  even  before  the  adoption  of  the  fourteenth  amendment  to 
the  national  constitution.  In  my  judgment,  the  case  of 
Tick  Wo,  recently  decided  by  the  supreme  court  of  Califor- 
nia, cited  the  other  day  in  Wo  Lee's  case,  does  not  reach  it, 
either  in  its  facts  or  the  principles  involved.  This  ordinance 
does  not  regulate — it  extinguishes.  It,  absolutely,  destroys, 
at  its  chosen  location,  an  established  ordinary  business, 
harmless,  in  itself,  and  indispensable  to  the  comfort  of  civ- 
ilized communities;  and  which  cannot  be  so  conveniently, 
advantageously,  or  profitably,  carried  on  elsewhere.  On  the 
other  hand,  it  appears  to  the  court  that  it  is  fully  covered  by 
the  case  of  Yaiea  v.  MiUoaxikee]  decided  by  the  supreme  court 
of  the  United  States,  10  Wall.  505,  which  is  authoritative. 
In  that  case  the  court  says : 

' '  The  mere  declaration  by  the  city  council  of  Milwaukee 
that  a  certain  structure  [a  wharf]  was  an  encroachment  or 
obstruction,  did  not  make  it  so;  nor  could  such  declaration 
make  it  a  nuisance  unless  Uyinfact^  had  thai  character.  It  is 
a  doctrine  not  to  be  tolerated  in  this  cou7Ury,  that  a  municipal 
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corporation,  withotU  any  general  laum,  either  of  the  city  or  of  the 
state  toithin  which  a  givers  structure  can  te  ahoum  to  be  a  nui- 
sance, can,  by  its  mere  declaration  that  it  is  one,  subject  ittore^ 
moval  by  any  person  supposed  to  be  aggrieved,  or  even  by  the 
city  itself.  This  vxyuld  place  every  house,  every  business,  and  all 
the  property  of  the  city  at  the  uncontrolled  unU  of  the  tempora;ry 
local  authorities.'' 

If  the  raral  city  of  Stockton,  which,  as  usual  in  such  cit- 
ies, is,  in  the  greater  part,  not  compactly  built  up,  has 
authority  to  prohibit,  within  its  inhabited  limits,  the  wash- 
ing of  clothes  for  hire,  not  only  a  useful,  but  an  absolutely 
necessary  occupation  in  any  civilized  community,  it  is  be- 
cause it  has  the  power  to  declare  that  occupation,  and  every 
other,  that  may  be  followed  by  civilized  man,  to  be  a  public 
nuisance,  without  regtird  to  the  question,  whether  it  is  in 
fact  a  nuisance  or  not.  That  is  just  what  the  supreme  court 
of  the  United  States  says  it  cannot  do. 

If  the  city  of  Stockton  can  prohibit  the  washing  of  clothes 
for  hire  within  its  inhabited  and  habitable  liniits,  it  can  pro- 
hibit the  washing  of  clothes  by  any  citizen,  for  him  or  her- 
self, anywhere  within  the  city  of  Stockton.  Washing /or 
hire  cannot  make  the  operation  a  nuisance,  if  it  be  not 
otherwise  a  nuisance.  One  may  cook  his  dinner,  in  such 
manner,  and  under  such  conditions,  as  to  render  the 
operation  extremely  dangerous,  and  constitute  ii  a  nui- 
sance. Unfortunately,  this  necessary,  and,  ordinarily, 
harmless  act,  has  sometimes  been  so  performed  as  to 
be  dangerous.  Does  it  follow  from  this  fact,  that  all 
the  inhabitants  of  the  city  of  Stockton,  may,  under  the 
police  power  of  the  state,  be,  lawfully,  prohibited  from 
cooking  their  meals  within  the  habitable  limits  of  that 
city?  It  is  not  apparent  why  they  may  not  be  thus  pro^ 
hibited,  if  this  ordinance  be  valid  under  the  power  in- 
voked, or  any  other  power.  Indeed,  if  this  ordinance  be 
valid,  it  is  difficult  to  perceive  what  rights  the  people  of 
California  have  which  a  municipal  corporation  is  bound  to 
respect.  Of  course,  no  one  can,  in  fact,  doubt  the  purpose 
of  this  ordinance.  It  means:. ''The  Chinese  must  go.'* 
And,  in  order  that  they  shall  go,  it  is  made  to  encroach 
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upon  one  of  the  most  saored  rights  of  citizens  of  the  state  of 
Oalifornia  of  the  Oanoasian  race,  as  well  as  upon  the  rights 
of  the  Mongolian.  It  should  be  remembered  that  the  same 
clause  in  our  constitution  which  protects  the  rights  of  every 
native  citizen  of  the  United  States,  bom  of  Oau<3asian 
parents,  equally  protects  the  rights  of  the  Chinese  inhabi- 
tant who  is  lawfully  in  the  country.  When  this  barrier  is 
broken  down  as  to  the  Chinese,  it  is  equally  swept  away 
as  to  every  American  citizen;  and  in  this  instance  the 
ordinance  reaches  American  citizens  as  well  as  Chinese 
residents. 

This  occupation  is  not  a  nuisance  per  se,  nor  one  that  is 
prima  facie  a  nuisance — like  a  slaughter-house,  a  house 
for  the  manufacture  or  storage  of  gunpowder,  or  dynamite, 
or  many  others  that  might  be  mentioned.  It  can  only  be- 
come a  nuisance  upon  gross  negligence,  or  carelessness,  or 
gross  imperfections  in  the  arrangements  and  appliances  by 
means  of  which  it  is  carried  on.  It  is  one  of  the  most  common^ 
ordinary  and  necessary  employments,  in  which  every  one 
may  engage,  as  of  common  right,  upon  terms  of  equality, 
not  only  as  to  this  employment,  but  upon  terms  of  equality 
with  those  who  engage  in  any  other  ordinary,  necessary,  or 
useful  occupation.  Cleanliness  is  necessary  to  civilization — 
necessary  to  the  hesjth,  comfort,  and  happiness  of  a  civil- 
ized people.  Without  it,  every  man,  woman,  and  child 
would,  individually,  him  or  herself,  become  a  nuisance  to 
his  or  her  neighbor.  The  right  to  labor  in  this  or  any 
other  honest,  necessary,  and,  in  itself,  harmless  calling, 
where  it  can  be  most  conveniently,  advantageously,  and 
profitably  carried  on  without  injury,  to  others,  is  one  of  the 
highest  privileges  and  immunities  secured  by  the  constitu- 
tion to  every  American  citizen,  and  to  every  person  residing 
within  its  protection. 

In  Ward  v.  Maryland,  the  United  States  supreme  court 
observes:  "Beyond  doubt,  these  words  [privileges  and 
immunities]  are  words  of  very  comprehensive  meaning,  but 
it  will  be  sufficient  to  say  that  the  clause  plainly  and  unmis- 
takably secures  and  protects  the  rights  of  a  citizen  of  one 
state  to  pass  into  any  other  state  of  the  Union  for  the  pur- 
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pose  of  engaging  in  lawful  commerce^  tradCy  or  business  wiikoui 
fiwlesialion;  to  acquire  personal  property,  to  take  aod  hold 
real  estate,'*  etc.     (12  Wall.  430). 

So  in  the  Slaughter-liouse  cases,  Mr.  Jastice  Field  re- 
marks upon  these  terms:  "  The  privileges  and  immunities 
designated  are  those  which  of  right  belong  to  citizens  of  all 
free  governments.  Clearly  among  these  must  be  placed  the 
right  to  pursue  a  lawful  employment  in  a  lawful  manner,  wiihr 
out  other  restraint  titan  such  as  equally  affects  all  persons."  (16 
Wall.  97). 

Jnstice  Bradley,  in  discussing  the  question  as  to  what  is 
embraced  in  the  privileges  and  immunities  secured  to  citi- 
zens, among  other  equally  pointed  and  emphatic  declara- 
tions, says:  "In  rny  judgment  the  right  of  any  citizen  tofoOaw 
whatever  lawful  employment  he  chooses  to  adopt  (submitting 
himself  to  all  lawful  regulations),  is  one  of  the  most  valuable 
rights,  aiul  one  which  the  legislature  of  a  state  cannot  invade, 
whether  restrained  by  its  own  constitution  or  noL^^  (16  Wall. 
113-114).  He  also  enumerates,  as  among  the  fundamental 
rights  embraced  in  the  privileges  and  immunities  of  a  citizen 
all  the  absolute  rights  of  individuals  classed  by  Blackstone 
under  the  three  heads:  ''The  right  of  personal  security;  the 
right  of  personal  liberty,  and  the*  right  of  private  property. ** 
{Id.  115).  And  in  relation  to  these  rights,  he  says:  ''In 
my  view,  a  law  which  prohibits  a  large  class  of  citizens 
from  adopting  a  lawful  employment,  or  from  following  a  law- 
ful employment  previously  adfpted,  does  deprive  them  of  liberty 
as  well  as  property  toithout  due  process  of  law.  Their  right  of 
choice  is  a  portion  of  their  liberty;  their  occupation  is  their 
property.  Such  a  law  also  deprives  those  citizens  of  the  equal 
protection  of  the  laws  contrary  to  the  last  dause  of  t/ie  section.'' 
<Id.  122;  see,  also,  People  v.  May,  99  N.  Y.  386). 

And  Mr.  Justice  Swayne  supports  this  view  in  the  follow- 
ing eloquent  and  emphatic  language:  "  Life  is  the  gift  of  God, 
and  the  right  to  preserve  it  is  the  most  sacred  of  the  rights  of 
man.  Liberty  is  freedom  from  all  restraints,  but  such  as  are 
pistly  imposed  by  law.  Beyond  that  line  lies  the  domain  of 
usurpati/>n  and  tyranny.  Property  is  everything  which  has  an 
exchangeable  value,  and  the  right  of  property  includes  the  power 
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to  dispoae  of  it  according  to  the  tvUl  of  the  oumer.  Labor  i» 
property,  and,  as  such,  merits  protection.  The  right  to  make  ii 
available  is  next  in  importance  to  the  rights  of  life  and  liberty. 
It  lies,  to  a  large  extent,  ai  the  foundation  of  most  other 
forms  of  property.''  (16 'Wall.  127;  see  ParrotVs  case,  & 
Sawy.  373). 

The  police  power  is  invoked  to  sustain  this  ordinance, 
but  the  police  power  only  extends  to  the  regulation  of  the 
necessary  pursuits  of  man,  so  that  they  shall  not  become  in 
their  mode  of  exercise  unhealthy,  noisome,  dangerous,  or 
otherwise  destructive  or  injurious  to  the  common  interesta 
of  the  community.  It  does  not  extend  to  the  destruction  or 
driving  to  inconvenient,  and  unprofitable  localities,  of  nec- 
essary or  useful  occupations,  carried  on  in  such  manner  as 
to  be  harmless. 

It  is  not  easy  ta  define  the  police  power,  by  general 
terms,  in  advance,  so  that  it  will  embrace  every  case  that 
ought  to  be  embraced,  and  exclude  every  case  that  ought  to 
be  excluded.  In  the  recent  case  of  the  Neto  Orleans  Gaslight 
Co.  V.  Louisiana  Light  and  Heat,  etc.,  Co.,  the  supreme  court 
observes : 

"In  the  Slaughter-house  cases,  16  Wall.  62,  it  was  said 
that  the  police  power  is  from  its  nature  incapable  of  any 
exa*  t  definition  or  limitation;  and  in  Stone  v.  Mississippi, 
101  U.  S.  818,  that,  'it  is  easier  to  determine  whether  par- 
ticular cases  come  within  the  general  scope  of  the  power 
than  to  give  an  abstract  definition  of  the  power  itself,  which 
will  be  in  all  respects  accurate.' " 

And  the  court  then  addeiT:  '*  Definitions  of  the  police  power 
must,  however,  he  taken,  subject  to  the  condition  that  the  state 
cannot,  in  its  Acercisefor  any  purpose,  tohalever,  enci^oach  upon 
the  powers  of  the  general  government  or  rights  granted,  or  se- 
cured by  the  supreme  laios  of  the  land,''  and  under  color  of  the 
police  power,  '  objects  "not  within  its  scope  cannot  he  secured  at 
iheexpense  of  the  protection  affordedby  the  federal  constituUion.^'^ 
(116  U.  8.  661). 

It  does  not  appear  to  me  to  be  difficult  to  determine  thai 
this  sweeping,  exclusive,  destructive,  prohibitory  ordinance, 
making  it  an  ofiense  to  pursue  one  of  the  most  ordinary  and 
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neooBsary  oooapations  without  regard  to  the  maimer  of  its 
pursuit,  or  the  character  of  the  appliances  witb  which  it  is 
carried  on,  is  not  within  the  police  power  of  the  state.  To 
hold  otherwise,  would,  in  my  judgment^  clearly  be,  under 
color  of  the  police  power,  to  take  in  "  objects  not  within  its 
scope"'  which  "  cannot  be  secured  at  the  expense  of  the  pro- 
tection afforded  by  the  federal  constitution,"  and  to  ''en- 
croach upon  *  **  rights  granted  and  secured  by  the  supreme 
law  of  the  land,"  which,  the  supreme  court  says,  cannot  be 
done.  If  the  foregoing  extracts  from  the  opinions  of  the 
justices  of  the  supreme  court  give  a  correct  idea  of  the 
privileges  and  immunities  protected  by  the  constitution  of 
the  United  States,  then  this  ordinance  in  question,  it  seems 
to  me,  violates  that  clause  of  the  fourteenth  amendment, 
which  says:  " No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  dtizens  of  the  United 
States^''  for  this  ordinance  does  absolutely  prohibit  not  only 
Chinese,  but  citizens  of  the  United  States,  from  following 
within  the  inhabited  part  of  the  city  of  Stockton,  under  any 
circumstances,  one  of  the  most  ordinary,  necessary,  and, 
when  properly  conducted,  harmless,  occupations  of  civilized 
man. 

Under  the  same  definition,  this  ordinance  also  violates 
the  clause  which  secures  the  personal  liberty  of  the  citizen. 
So,  also,  as  the  laundrymen  have  already  fitted  up  their 
laundries,  suitably  for  the  purpose,  and  established  their 
business,  to,  now,  drive  them  out  to  inconvenient  and  un- 
suitable localities,  would  be  to  limit  the  use  of  their  prop- 
erty and  convert  it  to  other  purposes  and  uses  to  which  it  is 
unfitted,  and  to  that  extent,  deprive  them  of  their  property 
and  its  use  without  due  process  of  law,  in  Eolation  of  the 
last  clause  of  section  2  of  said  amendment.  So,  cdso,  to 
thus  drive  the  laundrymen,  unconditionally,  out  of  Stockton, 
while  other  parties  are  entitled  to  wash  clothes,  not  for  hire, 
and  where  other  parties  are  entitled  to  pursue  other  ordi- 
nary, and  DO  more  necessary,  or  less  harmful  occupations, 
is  to  deprive  them  of  the  equal  protection  of  the  laws  within 
the  meaning  of  the  same  inhibitory  clause.  Thus,  it  seems 
clear  to  my  mind,  that  this  ordinance  violates  the  constitu- 
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tiou  of  the  United  States,  in  all  the  particulars  indicated, 
and  that  it  is  utterly  void.  If  so,  the  petitioner  is  '^in  cus- 
tody in  violation  of  the  constitution  of  *  *  *  the  United 
States/'  within  the  meaning  of  section  753  of  the  revised 
statutes,  and  he  must  be  discharged. 

The  respondent  relies  upon  article  11,  section  11,  of  the 
state  constitution,  to  sustain  the  ordinance,  which  provides 
that  ''any  county,  city,  etc.,  may  make  and  enforce  within 
its  limits  all  such  local  police,  sanitary,  and  other  regula- 
tions as  are  not  in  conflict  loith  general  laws.''  Also,  the  first 
clause  of  section  S24,  of  the  act  of  1883,  relating  to  cities, 
of  the  class  in  question,  giving  power  "  to  pass  ordinances 
not  in  coriflict  with  the  constitution  and  hws  of  the  state  or  of 
the  United  States.''  And  section  530,  authorizing  the  common 
council  to  define  nuisances.  (Laws  1883,  pp.  211-214).  But 
if  the  views  presented  are  correct,  this  ordinance  is  not  a 
"regulation,'*  but  a  "destruction  "  of  a  lawful  business,  at 
the  location  selected  for  carrying  it  on,  and  does  not  fall 
within  the  police  power  of  the  state,  and  is  "in  conflict 
with  general"  and  the  supreme  "law"  of  the  land — the 
national  constitution — and  is  not  within  any  lawful  power 
so  conferred  by  either  the  state  constitution,  or  statutes  of 
the  state. 

In  pursuance  of  the  views  expressed,  the  petitioner  must 
be  discharged,  and  it  is  so  ordered. 


William  Bybbe  v.  The  Oregon  &  California  Railway 

Company. 

OiBcmr  Court,  District  of  Oregon. 

February  19,  1886. 

1.  Qrast  to  the  O.  &  C.  Bt.  Co.  bt  the  Aot  or  1866.— The  grant  of  lands 
and  the  right  of  way  to  the  O.  &  C,  By.  Co.,  by  the  aot  of  July  25,  1866 
(14  Stat.  239),  and  the  aot  of  Jane  25,  1868  (15  Stat. 80),  oonstraed  to  be: 
1.  A  grant  of  the  odd  seotions  of  land  within  ten  miles  on  each  side  of 
the  line  of  the  road,  not  otherwise  appropriated  or  disposed  of  nnder  the 
laws  of  the  United  States,  prior  to  the  definite  location  of  said  Une,  oa 
condition  that  the  road  is  completed  by  July  1, 1880,  for  abreaoh  of  whioh 
condition  the  grantor  alone  can  claim  a  forfeiture.    2.  The  grant  of  the 
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right  of  way  ib  abaolnte,  to  take  effect  on  the  definite  location  of  the  line 
of  the  road  from  the  paaaage  of  the  act  of  1866  as  againjct  any  person 
claiming  under  a  settlement  or  appropriation  sabseqaent  to  the  passage 
thereof  vithont  condition,  save  that  which  the  law  tadtly  annexes  to  tht 
grant  of  any  snch  franchise,  the  liability  to  be  lost  or  forfeited  for  noor 
user,  ascertained  and  determined  in  a  jndicial  proceeding,  instituted  by 
the  gOTemment  for  that  purpose . 
2.  loBM.— The  declaration  of  section  8  of  the  act  of  1866,  that  in  case  the 
road  is  not  completed  by  the  time  prescribed — "  this  act  shall  be  null  and 
Toid  "—taken  in  connection  with  the  conte^  that  the  lands  not  patented 
to  the  company  at  the  date  of  any  snch  failure — "  shall  rerert  to  the  United 
States  " — and  the  general  purpose  of  the  act  and  the  policy  of  congress 
in  passing  it,  amounts  to  nothing  more  than  a  declaration  that  the  lands 
are  granted  on  the  condition  that  if  the  road  is  not  completed  in  dne 
time,  the  portion  then  remaining  unpatented  or  unearned,  may  be  re- 
claimed by  the  United  States.  | 

Before  Deadt,  District  Judge.  I 

Mr.  Edward  B,  Watson  and  Mr.  James  I\  Watson,  for  the         ' 
plaintiff.  ' 

Mr.  Earl  C.  Bronaugh,  for  the  defendant. 

Deadt,  J.  This  action  was  brought  in  the  circuit  court 
of  the  state,  for  Jackson  county,  to  recover  damages  for  an 
alleged  injury  to  a  water  ditch. 

The  defendant  answered,  denying  sundry  allegations  in 
the  complaint,  and  then  set  up  a  title  or  right  of  way  in  it- 
self, over  the  locus  in  quo,  under  an  act  of  congress,  to  which 
defense  the  plaintiff  demurred. 

Thereupon  the  cause  was  removed  by  the  defendant  to 
this  court,  as  one  arising  under  a  law  of  the  United  States, 
where  the  question  arising  on  the  demurrer  were  argued  by 
counsel. 

It  is  alleged  in  the  complaint,  that  the  defendant  is  a  cor- 
poration duly  organized  under  the  laws  of  Oregon;  that  on 
September  3,  1883,  the  plaintiff  was  the  owner  in  fee  of  an 
undivided  half  interest  in  a  certain  water  ditch  and  right, 
situated  on  the  south  side  of  Bogue  river,  in  said  county, 
and  in  the  possession  thereof,  as  tenant  in  common  with 
Daniel  Fisher,  when  he  and  said  Fisher,  in  consideration 
of  two  hundred  and  fifty  dollars  paid  them  by  the  defend- 
ant, conveyed  to  it  the  right  to  enter  on  said  ditch  and  con- 
struct and  operate  its  railway  over  the  same,  on  condition^ 
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however,  that  it  would  not  impair  or  obstruct  the  use  or 
enjoyment  of  said  ditch  by  said  grantors;  to  which  condi- 
tion the  defendant  assented,  and  entered  into  possession  of 
the  premises  in  pursuance  of  said  deed  and  subject  to  said 
condition;  that  notwitstanding,  the  defendant  constructed 
its  road  across  said  ditch  in  such  a  manner  as  to  perma- 
nently obstruct  and  destroy  the  same;  and  that  the  defend- 
ant has  appropriated  said  ditch  to  its  exclusiye  use,  so  'as  to 
prevent  the  flow  of  water  therein  where  said  road  crosses 
the  same,  to  the  damage  of  plaintiff  of  seven  thousand 
dollars. 

It  is  stated  in  the  defense  in  question,  that  the  defendant 
was  incorporated  to  construct  and  operate  a  railway  and 
telegraph  line  from  Portland  to  the  southern  boundary  of 
the  state;  that  by  section  3  of  the  act  of  July  25,  1866  (14 
Stat.  240),  entitled  ''An  act  granting  lands  to  aid  in  the 
construction  of  a  railway  and  telegraph  line  from  the  Cen- 
tral Pacific  railway  in  California,  to  Portland,  Oregon," 
there  was  granted  to  the  defendant  the  right  of  way  through 
the  public  domain,  to  the  extent  of  two  hundred  feet  in 
width,  wherever  its  road  might  be  located  on  said  lands; 
that  the  ditch  at  the  point  alleged  to  be  injured,  was  loca- 
ted and  dug,  and  is  situated  on  the  public  domain,  where, 
on  July  26,  1866,  the  defendant,  by  virtue  of  the  grant  afore- 
said, had  the  right  to  locate  its  road,  in  doing  which  and 
in  constructing  and  operating  the  same,  it  became  necessary 
for  the  defendant  to  appropriate  two  hundred  feet  in  width 
of  the  land  over  which  said  ditch  was  located,  and  construct 
and  operate  its  road  thereon,  and  that  any  injury  which  was 
done  to  said  ditch  was  the  result  of  such  construction  and 
operation,  and  not  otherwise;  that  on  May  17,  1879,  said 
Fisher  attempted  to  appropriate  the  land  in  question  to  his 
use  under  the  mining  laws  of  the  United  States,  and  there- 
after constructed  said  ditch  over  said  *' right  of  way  land," 
which  is  tJie  only  claim  said  Fisher  ever  had  or  made  there- 
to; and  the  plaintiff  claims  under  said  Fisher,  and  never  had 
or  made  any  other  claim  to  the  premises  than  the  one  so 
derived;  and  that  the  defendant  took  nothing  by  said  deed 
from  the  plaintiff,  for  that,  it  then  owned  l>y  virtue  of  said 
.  31 
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grant,  all  the  right  and  property  pretended  to  be  conyejed 
thereby. 

The  oaases  of  demnrrer  assigned  to  this  defense  are :  (1)  It 
does  not  state  facts  sufficient  to  constitute  a  defense;  (2)  The 
plainti£f  is  estopped  on  the  facts  stated  from  claiming  the 
right  of  way  under  said  act  of  July  26,  1866;  and  (3)  The 
defendant  forfeited  its  right  of  way  under  said  grant  by  its 
failure  to  complete  its  road  over  the  same  on  or  before  July 
1,  1875. 

By  section  2  of  the  act  of  1866,  there  was  granted  to  the 
defendant,  to  aid  in  the  construction  of  its  road,  every  alter- 
nate section  of  the  public  lands,  designated  by  odd  numbers, 
to  the  amount  of  ten  such  sections  per  mile,  not  otherwise 
disposed  of  by  the  United  States,  with  the  right  to  select 
from  the  odd  sections  within  ten  miles  of  each  side  of  said 
grant,  lands  in  lieu  of  any  that  may  be  so  disposed  of  prior 
to  the  location  of  the  line  of  said  road. 

And  by  section  3,  there  was  granted  to  it  the  right  of  way 
over  the  public  lands  to  the  extent  of  one  hundred  feet  on 
each  side  of  the  road,  where  the  same  may  pass  over  said 
lands. 

By  sections  6  and  8  of  said  act,  it  is  provided  that  unless 
**  the  whole  "  of  the  road  is  completed  before  July  1,  1875, 
the  ^*  act  shall  be  null  and  void,  and  all  the  lands  not  con* 
veyed  by  patent  to  said  company,"  at  the  date  of  said  fail- 
ure, "  shall  revert  to  the  United  States.'*  But  by  the  act  of 
June  25, 1868  (16  Stat.  80),  the  time  for  completing  the  road 
was  extended  to  July  1,  1880. 

It  is  no  where  directly  stated  that  the  road  was  not  com- 
pleted within  the  time  prescribed  by  congress,  but  it  is  fairly 
inferrable  that  such  is  the  case,  from  the  fact  stated  in  the 
complaint,  and  not  denied  in  the  defense,  that  on  September 
3,  1883,  the  defendant  took  a  deed  from  the  plaintiff,  giving 
the  former  the  right  to  construct  and  operate  its  road,  at  a 
point  between  the  termini  thereof,  across  the  ditch  of  the 
latter.  And  it  is  a  matter  of  such  common  notoriety,  that 
the  road  was  not  constructed  south  of  Eoseburg  until  after 
1880,  and  it  is  not  yet  quite  completed  to  the  southern 
boundary  of  the  state,  that  the  court  may  well  take  judicial 
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notice  of  the  fact;  and  on  the  argument  it  was  practically 
admitted.  ^ 

This  act  is  a  present  grant,  but  the  particular  sections 
that  pass  to  the  company  under  it,  cannot  be  ascertained 
until  the  route  is  definitely  located.  But  when  ascertained, 
the  title  attaches  from  the  date  of  the  act.  It  is  also  a  grant 
made  on  a  condition  subsequent — that  the  road  shall  be 
completed  by  a  prescribed  time.  But  no  one  can  take  ad- 
vantage of  a  breach  of  this  condition  but  the  government — 
the  grantor — and  in  the  nature  of  things,  it  can  only  do  so 
by  judicial  proceedings  authorized  by  law,  or  a  legislative 
resumption  of  the  grant. 

This  well  settled  rule  of  law,  concerning  the  operation  of 
a  condition  subsequent  annexed  to  an  estate  in  lands  in  fee, 
and  the  effect  of  a  breach  thereof,  has  been  uniformly  ap- 
plied by  the  supreme  court  to  the  grants  of  the  public  lands, 
made  by  congress  in  aid  of  the  construction  of  railways,  with 
the  condition  annexed,  that  they  should  be  completed  within 
a  specified  time.  {Railroad  v.  Smith,  9  Wall.  97;  Schuien' 
berg  v.  Harriman,  21  Wall.  60;  Leavenworth  By.  Co.  v.  U.  S., 
92  U.  S.  740;  Mo.  By.  Co.  v.  K.  P.  By.  Co.,  97  U.  S.  496. 

But  counsel  for  the  demurrer  contend  that  the  language  of 
the  act  of  1866  is  peculiar,  and  that  by  operation  of  section 
8  the  act  becomes  "  null  and  void,"  at  once  and  iji  toto,  when- 
ever and  as  soon  as  there  is  a  breach  of  the  condition  con- 
cerning the  completion  of  the  road. 

But  the  general  expression,  ''this  act  shall  be  null  and 
void,"  is  qualified  by  the  words  immediately  following. 
*'  and  all  the  lands  not  conveyed  by  patent  to  said  company, 
^  ^  *  at  the  date  of  any  such  failure,  shall  revert  to  the 
United  States."  This  shows  how  far  and  for  what  purpose 
the  act  would,  in  such  contingency,  become  ''null."  Cer- 
tainly, it  would  not  become  "null"  as  to  the  lands  already 
patented  under  it,  or  earned  in  pursuance  of  it.  In  other 
words,  it  is  to  become  "null"  only  so  far  as  to  allow  the 
grantor  to  resume  the  grant,  on  a  failure  to  comply  with  the 
condition,  and  then  only  as  to  the  lands  remaining  unpat- 
ented and  unearned.  And  but  for  this  qualification,  the 
grant  might  have  been  wholly  resumed  or  forfeited  for  any 
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failure  to  comply  with  the  condition — even  in  the  constmo- 
tion  of  the  last  mile.  And  this  construction  of  the  section 
is  in  harmony  with  the  general  purpose  of  the  act  and  the 
policy  of  congress  in  making  the  grant. 

In  the  leading  case  of  Schulenberg  v.  Harriman,  supra^  the 
act  making  the  grant  did  not,  it  is  true,  declare  that  the 
same  shall  become  *  'null  and  Toid  *'  on  a  failure  to  comply 
with  the  condition  and  complete  the  road.  But  it  did  pro- 
Tide  what,  in  my  judgment,  is  but  the  legal  equivalent,  in 
this  respect,  of  section  8  of  the  act  of  1866,  namely:  "If 
said  road  is  not  completed  within  ten  years,  no  further  sales 
shall  be  made,  and  the  lands  unsold  shall  revert  to  the 
United  States."  And  so  thereafter  the  act  would  cease  to 
have  any  force  or  effect,  and  practically  would  be  "  null." 

Nor  did  the  failure  to  complete  the  road  by  July  1,  1880, 
in  any  view  of  the  matter,  cause  the  act  of  1866  to  become 
''null"  as  to  the  right  of  way.  The  grant  of  the  right  of 
way  is  a  separate  and  distinct  matter  from  that  of  the  lands 
to  aid  in  the  construction  of  the  road.  The  reversion  or 
forfeiture  provided  for  in  section  8  of  the  act  of  1866,  does 
not  include  the  right  of  way,  but  is  limited  to  the  "  lands  " 
remaining  unpatented  or  unearned,  at  the  time  of  the  fail- 
ure. The  grant  of  the  right  of  way  is  without  condition, 
except  that  which  the  law  tacitly  annexes  to  all  such  ease- 
ments— the  liability  to  be  lost  or  forfeited  for  non-user, 
ascertained  and  determined  in  a  judicial  proceeding  in- 
stituted by  the  government  for  that  purpose.  It  is  a 
present  absolute  grant,  and  takes  effect  when  the  line  of  the 
road  is  located  from  the  date  of  the  act,  as  against  any  in- 
tervening claim  or  settlement  whatever.  Whoever  settled 
on  or  appropriated  for  any  purpose,  under  any  law  of  the 
United  States,  any  portion  of  the  public  lands  on  the  possi- 
ble line  of  this  road,  after  July  25,  1866,  did  so,  subject  to 
this  grant  of  the  right  of  way  to  this  defendant. 

It  appears  from  tbe  defense,  that  the  plaintiff  never  was 
the  owner  of  the  land  in  question,  but  that  it  has  been 
occupied  or  appropriated  by  him  and  those  under  whom  he 
claims,  since  May,  1879,  under  the  act  of  July  26,  1866  (14 
Stat.  253),  entitled   "An  act  granting  the  right  of  way  to 
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ditch  and  canal  owners  over  the  public  lands  and  for  other 
purposes." 

But  this  occupation  commenced  long  after  the  passage  of 
the  act  granting  the  right  of  way  over  this  land  to  the  de- 
fendant, and  is  subordinate  thereto.  And  this  is  so  without 
reference  to  the  fact  that  the  act,  under  which  the  ditch  was 
dug,  is  one  day  later  in  time  than  the  other.  For  no  one 
can  claim  any  right,  under  that  act,  to  any  particular  place 
or  piece  of  ground  prior  to  his  occupation  or  appropriation* 
of  the  same,  thereunder. 

The  conclusion  here  reached  in  regard  to  the  nature  and 
effect  of  the  grant  of  the  right  of  way  to  defendant  is  fully 
sustained  by  the  supreme  court  in  By.  Co.  v.  AUing,  99  U.  S. 
474.  and  By.  Co.  v.  Baldtdn,  103  U.  S.  428.  In  the  latter 
of  these  cases  Mr.  Justice  Field  suggested  the  reasons  why 
grants  of  land,  in  aid  of  the  construction  of  railways,  have 
generally  been  made  subject  to  the  right  of  appropriation  by 
individuals  under  the  pre-emption  and  other  like  laws  of  the 
United  States,  between  the  date  of  the  act  making  the  grant 
and  the  fixing  of  the  limits  and  operation  of  the  grant  by  the 
definite  location  of  the  line  of  the  road;  while  those  of  the 
mere  right  of  way  have  been  made  absolute  and  to  iike  ef- 
fect from  the  passage  of  the  act,  as  against  any  location 
claim  or  settlement  made  after  the  date  of  the  grant  and  be- 
fore the  definite  location  of  such  right. 

He  says  "The  grant  of  the  right  of  way  *  *  *  contains 
no  reservations  or  exceptions.  It  is  a  present  absolute 
grant,  subject  to  no  conditions  except  those  necessarily  im- 
plied, such  as  that  the  road  shall  be  constructed  and  used 
for  the  purposes  designed.  Nor  is  there  anything  in  the 
policy  of  the  government  with  respect  to  the  public  lands 
which  would  call  for  any  qualification  of  the  terms.  Those 
lands  would  not  be  the  less  valuable  for  settlement  by  a 
road  running  through  them.  On  the  contrary,  their  value 
would  be  greatly  enhanced  thereby.  The  right  of  way  for 
the  whole  distance  of  the  proposed  route  was  a  very  impor- 
tant part  of  the  aid  given.  If  the  company  could  be  com- 
pelled to  purchase  its  way  over  any  section  that  might  be 
occupied  in  advance  of  its  location,  very  serious  obstacles 
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would  be  often  imposed  to  the  progress  of  the  road.  For 
any  loss  of  lands  by  settlement  reserration,  other  lands  are 
given,  bnt  for  the  loss  of  the  right  of  way  by  these  means, 
no  compensation  is  provided,  nor  coald  any  be  given  by  the 
snbstitntion  of  another  route.'* 

In  the  construotion  of  this  ditch  on  the  possible  line  of 
the  defendant's  right  of  way  from  Portland  to  the  southern 
boundary  of  the  state,  the  parties  engaged  therein  took  the 
risk  that  such  line  might  be  located  on,  along  or  across  the 
same,  in  which  case  their  right  under  the  ditch  and  canal 
act  of  1886  must  so  far  ]deld  to  the  prior  and  better  right  of 
the  defendant  under  the  railway  act  of  the  same  year. 
iDoran  v.  Central  Pacific  By.  Co,,  24  Cal.  259.) 

In  this  case  the  court  say  :  "  The  grant  by  congress  of  the 
right  of  way  over  any  portion  of  the  public  land  to  which 
the  United  States  have  title^  and  to  which  private  rights  have 
not  been  attached  under  the  laws  of  congress,  vests  in  the 
grantee  the  full  and  complete  right  of  entry  for  the  purpose 
of  enjoying  the  right  granted,  and  no  person  claiming  in  his 
own  right  any  interest  in  the  lands  can  prevent  the  grantee 
from  entering,  in  pursuance  of  his  grant,  or  can  recover 
damages,  that  may  necessarily  be  occasioned  by  such  entry." 

But  the  plaintiff  contends  that  the  defendant  is  estopped 
by  the  acceptance  of  the  deed  of  September  3,  1883,  from 
asserting  its  prior  title  to  the  premises  under  the  act  of  1866» 
granting  it  the  right  of  way  over  the  same. 

It  is  a  well  established  rule  of  law  that  ordinarily  a  vendee 
is  under  no  obligation  to  support  his  vendor's  title,  and 
therefore  he  is  not  estopped  to  deny  the  same,  except  in  a 
few  cases  where  his  conduct  in  so  doing  would  be  repugnant 
to  his  acceptance  of  the  grantor's  deed,  or  a  claim  made 
under  it.  {Society,  etc,,  v.  Paiulet,  4  Pet.  506;  Blight  v.  Bo^ 
cheater,  7  Whea.  547;  Croxall  v.  Sherred,  5  Wall.  287;  Merry- 
ii$an  V.  Bourne,  9  Wall.  600;  Sparrow  v.  Kingman,  1  Com. 
242;  CoaMey  v.  Peniiy,  3  Ohio  St.  344;  Stark  v.  Starr,  1  Sawy. 
24:  Bigelow  on  Estoppel,  294.) 

This  is  a  peculiar  case,  and  my  attention  has  not  been 
called  to  one  that  is  its  exact  parallel. 

At  the  date  of  his  deed  the  plaintiff's  ditch  was  construct- 
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ed  aloDg  and  across  the  premises,  but  the  legal  right  to  the 
use  and  possession  thereof  for  the  purpose  of  its  incorpora- 
tion was  in  the  defendant.  From  the  date  of  the  definite 
location  of  the  line  of  the  defendant's  road,  the  plaintiff  had 
no  right  or  easement,  to  or  in  the  land  within  the  defendant's 
right  of  way,  and  was  to  all  intents  and  porposes,  a  naked 
trespasser  thereon.  He  therefore  had  nothing  to  sell  or 
convey  to  the  defendant.  His  possession,  if  any,  was  mere- 
ly constructive.  Under  these  circumstances,  the  parties  ap- 
parently supposing  that  the  plaintiff  had  acquired  some 
right  to  flow  the  water  over  the  premises,  the  defendant 
purchased  the  privilege  of  constructing  and  operating  its 
road  across  and  along  the  ditch  for  two  hundred  and  fifty 
dollars,  and  on  the  further  condition  that  it  would  not  thereby 
obstruct  or  impair  the  same. 

But  the  condition  of  the  covenant  being  incident  to  and 
dependent  on  the  conveyance  of  some  right  in  the  premises 
to  the  defendant,  if  the  latter  is  at  liberty  to  show  that 
nothing  passed  by  such  conveyance,  the  condition  or  cove- 
nant is  left  without  consideration  or  support,  and  falls  to  the 
ground.  And  if  there  is  any  good  reason  in  law  or  justice, 
notwithstanding  the  want  of  title  in  the  plaintiff,  that  the 
defendant  should  keep  this  condition  or  covenant,  it  will  be 
estopped  to  show  a  want  of  consideration  from  the  plaintiff. 

The  plaintiff  has  really  parted  with  nothing,  nor  has 
the  defendant  obtained  anything  from  him,  although  it  has 
paid  the  plaintiff  $250.  The  ditch  was  dug  on  what  turned 
out  to  be  the  defendant's  right  of  way  land,  and  the  plaintiff 
in  consenting  to  allow  it  to  construct  and  operate  its  road 
thereon,  surrendered  nothing  to  which  it  had  any  legal  right. 
The  conveyance  was  altogether  an  idle  and  superfluous  act, 
and  whatever  misapprehension  of  the  parties,  as  to  their 
rights  in  the  premises,  may  have  induced  it,  in  legal  effect 
it  is  a  mere  nullity. 

The  case  of  Holden  v.  Andrews,  38  Oal.  119,  is  somewhat 
analogous. 

Holden  being  in  possession  of  a  tract  of  the  public  lands, 
sold  or  abandoned  the  same  to  Andrews  for  a  specified  sum, 
to  be  paid  in  the  future.    Andrews  failed  to  pay  and  Holden 
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brooght  an  action  to  recover  the  possession  of  the  land  in 
which  he  had  judgment.  On  the  trial  the  defendant  offered 
to  prove  that  since  the  sale  he  had  acquired  the  title  from  the 
United  States  under  the  homestead  law,  which  was  not  allow- 
ed, on  the  ground  that  he  was  estopped  from  setting  up  the 
after  acquired  title  from  the  United  States  without  first  surren- 
dering the  possession  obtained  by  the  purchase  from  the 
plaintiff.  On  appeal  the  judgment  was  reversed  and  a  new 
trial  ordered.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  Sawyer,  who  said:  "We  think  this  is  not  a  case 
that  falls  within  the  rule.  The  plaintiff  did  not  pretend  to 
have  any  other  title  than  by  naked  possession.*' 

In  CoaJdey  v.  Penny,  supra  347,  the  court  says:  **The 
decisions  in  this  country,  in  which  the  grantee  and  those 
claiming  under  him,  were  held  to  be  estopped  to  deny  the 
title  of  the  grantor,  were  cases  in  which  the  grantee  received 
and  held  possession  under  the  conveyance,  and  relied  upon 
it  as  his  source  of  title,  and  not  where  the  grantee  held  the 
title  under  a  prior  and  independent  conveyance. 

Here  the  defendant  derived  nothing  from  the  plaintiff^  and 
does  not  rely  on  his  conveyance  as  a  source  of  title,  but  does 
rely  on  a  title  derived  from  the  United  States  prior  to  such 
conveyance. 

On  the  whole,  my  judgment  is,  that  this  case isnot an  ex- 
ception to  the  rule,  which  allows  a  vendee  to  deny  his 
grantor's  title.  And  from  the  facts  stated  in  this  defense  it 
clearly  appears  that  the  defendant  took  nothing  by  the  con- 
veyance from  the  plaintiff,  and  is  therefore  not  bound  to 
keep  the  condition  or  covenant  therein,  concerning  the 
plaintiff's  ditch. 

The  demurrer  must  be  overruled;  and  it  is  so  ordered. 
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Waterman  v.  Waterman. 
Same  v.  Porter. 

CiKouiT  Court,  District  of  California. 
March  1,  1886. 

1.  TkNDOB  and  YeNDKI — CJONTRAOT — CONSIDBBATION — WrITPEN  CoMTBAOT. — 

The  real  consideration  for  a  contract  to  conyey  may  be  shown,  although 
the  contract  states  only  a  nominal  one. 

2.  GoKTBACT — ^Adbquact  OF  CoNsiDBBATiON — Etidbngb. — Where  a  party  ad- 

vances seTerai  thousand  dollars  to  develop  certain  silver  mines,  in  con- 
sideration of  which  he  is  to  be  repaid  oat  of  their  first  product,  and 
receive  in  addition  an  undivided  fractional  part  of  the  mines:  BeM,  that 
the  contract  cannot  be  avoided  on  the  ground  that  the  consideration  was 
inadequate. 

3.  Bamx— Uncbbtaiivtt — Habdbhip. — On  the  same  state  of  facts:  Heldf  that 

the  contract  cannot  be  avoided  on  the  ground  that  the  property  to  be  con- 
veyed is  uncertain,  or  that  the  performance  of  the  contract  would  work 
hardship. 

4.  Same — ^Mutctalitt — Option. — In  an  action  on  a  contract,  want  of  mutuality 

cannot  be  set  up  as  a  defense  by  the  party  who  has  received  the  benefit, 
simply  because  it  was  left  optional  with  the  other  party  as  to  whether  he 
would  enforce  his  right. 

5.  Samb — Sbcubitt — Evidbncb. — Evidence  considered,  and  Held  not  to  sustain 

the  position  that  the  contract  to  convey  was  given  simply  as  security  for 
the  money  advanced. 

Before  Sawyer,  Circuit  Jadge. 
In  Equity. 

The  actions  referred  to  in  the  following  opinion  were 
brought  by  the  complainant  as  the  assignee  of  her  deceased 
husband,  to  compel  the  specific  performance  of  certain 
contracts  in  writing  entered  into  with  bim  by  the  defendants. 
One  of  the  contracts  was  as  follows: 

*  ''San  Bebnabdino,  May  14,  1881. 

"For  and  in  consideration  of  one  dollar  to  me  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  I  hereby 
agree  that,  at  any  time  within  twelve  months  from  this  date, 
upon  demand  of  J.  S.  Waterman,  or  his  heirs,  adminis- 
trators, or  assigns,  I  will  execute  to  him  a  good  and  suffi- 
cient deed  of  conveyance  to  an  undivided  twenty-four  hun- 
dredths (24-100)  of  the  following  mines,  known  as  the  Alpha, 
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Omega,  Silver,  Olance,  and  Front,  each  being  six  hundred 
feet  front  by  fifteen  hundred  feet  long;  and  the  same  interest 
in  all  the  lands  that  may  be  located,  or  have  been  locat^» 
for  the  development  of  the  above  mines;  with  such  ma- 
chinery and  improvements  as  are  to  be  placed  upon  the 
same, — all  subject  to  the  same  proportion  of  expenses,  which 
is  to  be  paid  out  of  the  development  of  the  above  property; 
all  situated  near  the  Grape  Vine,  in  the  County  of  San  Ber- 
nardino,  State  of  California. 

(Signed)  K.  W.  Waterman/' 

The  other  contract  was  of  a  similar  character,  but  was 
signed  by  O.  L.  Porter,  who  agreed  therein  to  convey,  on 
demand,  to  J.  S.  Waterman,  three  one-hundredths  of  the' 
same  mines.     The  other  facts  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Sawyer,  Circuit  Judge,  orally.  This  case  of  Waterman 
against  Waterman,  is  a  suit  in  equity  to  compel  the  specific 
performance  of  a  contract  to  convey  portions  of  the  silver 
mines  described  in  the  bill  of  complaint.  I  have  gone 
through  the  record  very  carefully.  The  testimony  is  very 
voluminous,  and  the  principal  questions  are  questions  of 
fact.  It  would  be  unprofitable  to  enter  into  a  long  discus- 
sion of  the  evidence,  and  I  shall  only  announce  my  conclu- 
sions in  the  matter. 

In  my  judgment  the  plaintiffs  are  entitled  to  a  decree  for 
the  conveyance  of  the  property,  and  for  a  reference  to  take 
an  account  of  the  profits  of  the  undivided  portion  of  which 
a  conveyance  is  sought. 

The  legal  points  made  by  the  defendants  are,  briefly: 
first,  insufficiency  of  consideration.  The  consideration  in 
the  written  agreement  of  conveyance  mentioned  is  one  dol- 
lar. If  the  parties  agree  to  sell  for  one  dollar,  I  do  not  see 
that  any  body  has  a  right  to  complain.  On  the  face  of  the 
bill,  and  certainly  upon  the  testimony,  there  is  nothing  to 
justify  a  holding  that  the  consideration,  expressed  or  real^ 
was  inadequate.  If  the  amount  expressed  is  adequate  for  a 
deed  of  conveyance,  it  certainly  ought  to  be  adequate  to 
sustain  a  contract  to  convey.  Besides,  it  appears  that  that 
was  not  the  real  consideration  at  all.    The  failure  to  state 
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the  fall  consideration  makes  no  difference.  The  parties 
took  np  a  mining  claim,  had  it  partially  prospected,  and  be* 
Ing  impecunious,  had  no  means  to  develope  the  mine  and 
procure  machinery.  They  entered  into  an  agreement  by 
which  another  party  was  to  furnish  the  money,  and  they  gave 
a  contract  to  convey  a  part  of  the  property,  and  besides 
agreed  to  pay  the  money  back  out  of  the  first  proceeds  of  the 
mine.  The  capitalist,  J.  S.  Waterman,  advanced  in  all 
something  over  twenty-six  thousand  dollars,  and,  in  addition 
to  that  his  brother,  B.  W.  Waterman,  who  was  one  of  the 
parties,  received  a  remission  of  all  the  indebtedness  due 
from  him  to  J.  S.,  which  was  about  eleven  thousand  dol- 
lars; and  that,  with  three  thousand  five  hundred  dollars  to 
pay  private  indebtedness,  was  the  real  consideration  for  the 
contract.  J.  S.  Waterman  did  not  choose  to  take  a  convey- 
ance at  the  time,  for  the  reason  that  he  did  not  wish  to  put 
himself  in  the  position  of  a  partner.  This  was  substantially, 
on  his  side,  an  option.  For  the  development  of  the  mine, 
he  was  willing  to  famish  the  funds  and  take  that  risk  for  a 
share  of  the  mine,  in  case  it  should  prove  valuable,  but  he 
was  not  willing  to  assume  any  indebtedness  that  a  mining 
partnership  might  incur.  I  think  there  is  no  insufficiency 
of  consideration. 

The  next  point  is  the  uncertainty  of  the  property  convey- 
ed, and  the  hardship  of  performance.  I  do  not  think  it  is 
uncertain, — the  property  being  mines,  well  known  by  name, 
and  necessarily  described  in  the  records  of  the  claims, — 
nor  do  I  think  it  would  be  a  hardship  to  enforce  the  con- 
tract. The  names  and  records  furnish  the  means  of  suffi- 
cient identification.  There  is  no  hardship  about  it.  It 
would  be  a  great  hardship  to  the  other  party  if  it  should  not 
be  enforced.  The  party  who  advanced  the  money,  and  who 
was  entitled  to  receive  the  conveyance,  is  the  one  who  took 
all  the  risk.  He  had  everything  to  lose  and  nothing  to  gain, 
on  the  theory  set  up  by  the  defendant,  while  the  other  side 
had  every  thing  to  gain  and  nothing  to  lose.  The  hardship 
would  be  directly  the  other  way.  It  was  complainant's  as- 
signor's money  that  was  invested,  and  it  was  his  money  that 
secured  the  mines.    If  it  turns  out  that  the  mines  arjS  val« 
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uable,  and  that  the  conveyance  T^onld  be  Taluable  to  him, 
the  result  is  still  more  valuable  to  defendants. 

The  next  defense  set  up  is  want  of  mutuality.  You  might 
as  well  say  that  there  was  a  want  of  mutuality  in  a 
promissory  note,  and  that  a  payee  could  not  recover  because 
he  could  not  be  compelled  to  take  the  money.  If  the 
obligors  chose  to  give  him  this  option,  and  to  receive  the 
large  consideration  of  twenty-six  thousand  dollars,  which 
was  to  be  paid  back  only  out  of  the  first  products  of  the 
mine,  besides  a  large  indebtedness  which  he  was  not  to  re- 
ceive back  at  all, — if  they  were  satisfied  to  give  him  this 
option,  I  do  not  think  they  can  complain  if  he  should 
choose  to  accept  the  option  when  it  turned  out  to  his  ad- 
vantage to  do  so,  even  if  he  was  anxious  to  know  the  extent 
of  his  ability,  and  to  refuse  to  give  authority  to  them,  on 
the  other  side,  to  run  him  into  debt  to  an  unlimited  extent. 
I  do  not  perceive  why  he  could  not  make  the  agreement  with 
the  consent  of  the  other  parties,  and  why  it  should  not  bind 
the  other  parties  when  made.  He  gave  an  ample  considera- 
tion. Whatever  effect  this  might  have  upon  the  rights  of 
creditors  is  outside  of  the  present  question.  The  defendants 
agreed  to  it,  and  it  was  sufficient  as  to  them. 

Other  defenses  are  pleaded,  which  I  do  not  think  are  sus- 
tained by  the  evidence.  One  is  that  this  contract  was  only 
given  as  security.  Manifestly  it  was  not  intended  for  any 
such  purpose.  If  it  was  security,  the  security  would  be  no 
better  with,  than  without  it,  because  the  money  was  to  be 
paid  only  out  of  the  mine,  in  any  event;  and  if  the  mine  did 
not  produce  the  money,  it  would  not  be  paid,  and  it  would 
have  little  value  as  security.  Besides,  he  absolutely  gave  up 
an  indebtedness  not  to  be  returned  or  secured.  That  claim 
as  to  security  was  never  made  until  set  up  in  the  answer. 
Even  when  the  complainant  first  wrote  to  defendants  to  de- 
mand a  conveyance,  they  did  not  set  up  security  at  all  as  a 
ground  of  defense.  The  ground  relied  on  then  by  defendant, 
Waterman,  was,  that  his  brother  only  took  it,  so  that,  in  case 
it  ever  came  to  him,  he  could  give  it  to  defendant's  own 
children.  I  do  not  think  the  testimony  is  sufficient  to  justify 
the  court  in  coming  to  that  conclusion.    Evidently  the  de- 
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ceased,  James  S.  Waterman,  to  whom  the  contract  was  given, 
did  not  act  upon  that  supposition;  neither  is  there  any  evi- 
dence that  any  of  these  parties  did,  until  after  his  death,  nor 
even  till  the  conveyance  was  demanded.  I  shall,  therefore^ 
order  a  decree,  in  pursuance  of  the  prayer  of  the  bill, 
for  conveyance  of  the  property,  and  that  it  be  referred  to  the 
Master  to  ascertain  the  profits  that  have  been  made. 

The  other  case  against  Porter  is  for  the  same  thing,  except 
for  a  smaller  amount.  Waterman  agrees  to  convey  twenty- 
four  hundredths  and  Porter  three  hundredths  of  the  mine. 
The  only  defense  that  Porter  sets  up  is  that  it  was  merely  as 
security.  Manifestly  he  did  not  set  that  up  in  response  to 
the  demand  of  the  complainant,  for  a  conveyance.  He 
seemed  at  that  time  to  recognize  the  liability,  by  implication 
at  least,  but  was  not  certain  to  whom  the  conveyance  should 
be  made.  He  thought  that  the  family  should  first  settle 
their  afiairs  before  he  was  called  upon  to  convey;  but,  briefly, 
the  defense  stands  upon  the  same  footing  as  in  the  other 
case.  These  parties  all  obtained  assistance  from  the  de- 
ceased, and  assignor  of  the  complainant  here;  and  through 
his  aid,  and  at  his  risk,  secured  mines  that  turned  out  to  be 
valuable,  one  of  them  now  having  one-half  and  the  other 
nearly  one-quarter.  Justice  requires  that  they  convey  the 
small  part  so  richly  earned»  and  which  the  defendants  agreed 
to  convey. 

I  am  satisfied,  from  the  testimony,  that  the  same  decree 
should  be  made  in  this  case  that  was  made  in  the  other. 


The  Director — Alexander  Balfour,  et  al.,  Libellants. 

District  Court,  District  op  Oregon. 
'     March  5,  1886. 

1.  JoiNDEB  OF  Causes  of  Action  in  Rem  and  Pebsonam. — The  adroiraliy  rnles 

from  12  to  20,  inclnsiye,  relating  to  joinder  of  causes  of  action  do  not 
apply  to  case 4  not  therein  enumerated;  bat  the  same,  nnder  role  46,  may 
be  proceeded  with,  in  this  respect,  in  such  manner  as  the  court  may  deem 
expedient  for  the  administration  of  justice. 

2.  Suit  on  a  Chabteb  Fabty. — In  a  suit  by  a  shipper  for  the  non-perform« 

ance  of  a  contract  of  alfreightment,  the  facta  which  establish  the  liability 
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of  the  master,  also  gire  the  libellant  a  lien  on  the  yesael  for  the  amount 
of  his  claim,  and  therefore  it  ia  proper  and  expedient  that  the  prooeeding 
against  the  owner  or  the  manter  and  the  Teasel  should  be  joined  in  one 
Ubel. 

3.  BsPLBTiN  IN  Admibaltt. — When  the  possession  of  personal  property  has 

been  changed  by  means  involving  the  breach  of  a  maritime  contract  con- 
cerning the  same,  or  sneh  possession  is  wrongfolly  withheld  oontiary 
thereto,,  the  owner  or  other  person  entitled,  nnder  the  dicomstanoes,  to 
the  possession  thereof,  may  maintain  a  suit  in  admiralty  to  obtain  the 
same. 

4.  Damaobb— Gevsbal  Am  Spsoiax«. ^Damages  that  are  not  the  necessary 

resnlt  of  the  act  complained  of,  and  therefore  not  implied  by  law,  are 
special,  and  the  facts  constituting  them  mnst  be  particularly  stated  in  the 
libel. 

Before  Deadt,  District  Judge. 

Mr.  a  E.  S.  Wood  and  Mr.  John  W.  WhaUey  for  the  li- 
bellants. 

Mr.  Thomas  N.  Strong  for  the  claimant. 

Deady,  J.  This  suit  was  brought  by  the  libellants,  Alex- 
ander Balfoar,  Stephen  Williamson,  Bobert  Balfour,  Alex- 
ander Guthrie  and  Bobert  B.  Foreman,  doing  business  in 
this  port  as  Balfour,  Guthrie  &  Co.,  on  November  22 j  1885, 
to  recover  the  possession  of  sixteen  thousand  eight  hundred 
and  sixty-eight  bags  of  wheat,  weighing  nine  hundred  and 
eighty-five  thousand  four  hundred  and  eighty-four  pounds; 
and  four  thousand  six  hundred  dollars  damages  for  the 
non-fulfillment  of  a  contract  of  affreightment  thereabout. 

On  reading  and  filing  the  libel,  an  order  was  made  thereon, 
allowing  process  to  issue  as  prayed  for  therein,  on  which  the 
vessel  and  wheat  were  subsequently  arrested. 

On  January  4th,  the  master,  William  D.  Bogart»  filed  a 
claim  of  ownership  for  William  W.  TrombuU. 

The  case  was  argued  aud  submitted  on  exceptions  to  the 
libel. 

From  the  latter  it  appears  that  on  October  3,  1885,  Wil- 
liam D.  Bogart,  master  of  the  British  bark  Director,  then 
lying  at  this  port,  made  a  charter  patty  with  W.  J.  Burns, 
the  local  agent  of  the  libellants,  whereby  he  contracted  to 
carry  on  said  vessel,  at  forty-two  shillings  and  six  pence  a 
ton,  a  cargo  of  wheat  to  a  port  in  the  United  Kingdom;  that 


Dist.  Or.]  The  Dibbotob.  496 

1886.]  Opinioii  of  the  Gonri— Deftdy,  J. 

between  said  date  and  October  8th,  said  vessel  was  laden  by 
the  libellants  with  the  wheat  aforesaid,  consigned  to  their 
own  order,  for  which  the  master  signed  two  bills  of  lading, 
one  of  which  was  deliyered  to  the  libellants,  and  on  Novem- 
ber 14,  remailed  by  them  to  said  agent  for  return  to  said 
master;  that  in  and  by  said  charter  party  it  was  expressly 
agreed  that  said  vessel  was  ''  tight,  staunch,  strong  and  in 
every  way  fitted  for  such  voyage,"  when  in  fact  she  was  so 
unseaworthy  that  as  soon  as  the  cargo  was  on  board  she  com- 
menced to  leak  so  badly  she  could  not  proceed  on  her 
voyage,  and  her  cargo  was  discharged;  that  said  vessel  had 
been  in  a  leaky  and  unseaworthy  condition  on  her  voyage 
from  Hong  Kong  to  this  port,  and  prior  thereto,  during 
which  she  made  water  at  the  rate  of  three  inches  an  hour, 
until  relieved  of  her  cargo  in  the  Columbia  river  and  at 
Portland,  when  the  leak  became  immaterial;  that  said  leak 
was  caused  by  an  inherent  defect  and  unseaworthiness  of  said 
vessel,  all  of  which  was  well  known  to  said  master  at  the 
date  of  said  charter  party  and  long  prior  thereto,  and  was 
then  fraudulently  concealed  from  the  libellants  by  said 
master,  and  afterwards,  while  the  vessel  was  loading,  by  pre- 
venting the  working  of  her  pumps  otherwise  than  secretly 
between  nine  p.m.  and  midnight;  that  by  reason  of  said 
false  warranty  the  **  libellants  have  lost  a  sale  "  of  said  wheat, 
negotiated  and  contracted  in  London  on  October  5,  1886, 
''whereby  they  are  damaged  in  the  sum  of  four  thousand 
dollars;  and  also  by  the  loss  of  one  hundred  dollars,  the 
premium  paid  on  marine  insurance  on  said  wheat  while  on 
board  and  five  hundred  dollars  of  expenditures  contingent 
on  the  transaction." 

The  prayer  of  the  libel  is  for  due  process  against  the  ves- 
sel and  the  wheat;  to  the  end,  that  the  former  may  be  con- 
demned and  sold  to  pay  said  damages,  with  interest  and  costs 
of  suit,  and  the  latter  delivered  to  the  libellants  free  of 
charges  or  liens;  and  that  the  master  be  cited  to  appear  and 
answer  the  libel,  and  the  charter  be  annulled  and  declared 
void  from  the  beginning. 

The  exceptions  to  the  libel  are  to  the  effect:  (1)  It  "mis- 
joins  "  a  suit  in  rem  against  the  vessel  with  a  suit  inperao- 
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nam  against  the  master;  (2)  It  "  misjoins"  a  cause  of  suit 
for  a  breach  of  the  warranty  in  the  charter  and  to  avoid  the 
same  on  account  of  the  fraud  of  the  master;  (3)  It  does 
not  show  that  the  libellants  are  the  owners  of  the  wheat, 
or  what,  if  any,  interest  or  claim  they  have  therein  or  there- 
to; and  (4)  The  allegation  in  article  11  concerning  the  sale 
of  the  wheat  is  uncertain  and  insufficient. 

As  preliminary  to  the  consideration  of  the  questions  made 
by  these  exceptions,  it  may  be  premised  that  in  the  absence 
of  the  owner  or  of  his  special  representative,  the  master  of 
the  Director  was  authorized  to  make  this  charter  party,  and 
to  contract,  as  he  did,  for  the  carriage  of  this  wheat  and 
the  fitness  of  the  vessel  for  the  service.  The  transaction 
was  within  the  scope  of  his  ordinary  power,  as  master, 
while  engaged  in  the  navigation  of  the  vessel  in  a  foreign 
port,  and  the  vessel  and  owner  are  each  liable  for  his  fraud 
or  misconduct  in  making  said  contract  or  the  failure  to  per- 
form the  same.  (The  Zenobia,  Abb.  Ad.  E.  48;  U,  S.  v. 
Malek  Adhel,  2  How.  234;  Hurry  v.  Hurry,  2  Wash.  149; 
.  Ward  V.  Green,  6  Cow.  175;  The  H-ibune,  3  Sum.  149;  1  Par. 
A.  &  8.  276,  note  3;  2  Id.  8,  10,  12.) 

But  it  must  be  understood  that  the  vessel  is  not  liable  for 
a  breach  of  a  contract  of  affreightment,  so  long  as  it  is 
wholly  executory,  though  the  master  and  owner  are.  (The 
Ira  Chaffee,  2  Fed.  Bep.  401.)  But  as  soon  as  the  per- 
formance of  the  contract  is  commenced,  a  lien  exists  on  the 
vessel  in  favor  of  the  shipper  or  charterer,  and  a  suit  in 
rem  may  be  maintained  against  the  same  for  any  liability  of 
the  master  or  owner  arising  on  or  growing  out  of  such  con- 
tract. (The  HermUage,  4  Blatch.  475;  The  Monte  A,  12  Fed. 
R.  332;  The  Keokuk,  9  WaU.  519;  TheZeru^ia,  Abb.  Ad.  R. 
80;  The  Windermere,  2  Fed.  Rep.  722.) 

In  this  case  the  performance  of  the  contract  had  com- 
menced by  the  lading  of  the  cargo,  and  the  master,  owner 
and  vessel  are  each  liable  thereon.  Such  being  the  case, 
can  the  libellant  pursue  his  remedy  against  the  vessel  and 
the  master,  the  one  being  in  rem  and  the  other  in  personam, 
in  one  suit  ? 

The  point  has  been  contested  in  the  American  courts. 
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And  yet,  but  for  a  dictum  of  Mr.  Justice  Story's  in  the  case 
of  The  Citizens'  Bank  v.  The  N.  S,  Company  (2  Story,  57), 
I  do  not  think  there  would  be  any  question  about  it. 

That  suit,  which  was  brought  against  the  company  as  a 
common  carrier,  was  decided  in  its  favor,  on  the  ground 
that  the  carriage  of  bank  bills  was  not  within  the  scope  of 
its  ordinary  employment,  and  therefore  it  was  not  liable  on 
the  master's  undertaking  in  respect  to  the  same.  To  which 
Mr.  Justice  Story  added :  *'  In  the  course  of  the  argument 
it  was  intimated  that,  in  libels  of  this  sort,  the  proceedings 
might  be  properly  instituted  both  in  rem  against  the  steam- 
boat, and  in  personam  against  the  owners  and  master  there- 
of. I  ventured  at  that  time  to  say  that  I  knew  of  no  princi- 
ple of  authority,  in  the  general  jurisprudence  of  the  courts 
of  admiralty,  which  would  justify  such  a  joinder  of  pro- 
ceedings, so  very  different  in  their  nature  and  character  and 
decretal  effect." 

It  is  said  that  Homer  sometimes  nods;  and  taking  this  in- 
stance as  an  illustration,  I  think  the  same  may  be  said  of 
the  learned  and  enlightened  jurist  who  did  so  much  in  bis 
day  to  establish  and  maintain  the  admiralty  jurisdiction  of 
the  American  courts,  unhampered  by  the  arbitrary  restric- 
tions once  imposed  thereon,  in  England,  by  the  jealousy  of 
the  common  law  courts  and  lawyers,  and  to  formulate  for 
them  a  comprehensive  and  convenient  rule  of  procedure. 

In  a  suit  for  a  breach  of  a  charter  party  or  contract  of 
affreightment,  whether  brought  against  the  master,  owner 
or  vessel,  there  is  no  substantial  difference,  either  in  allega- 
tion, proof  or  decree.  The  liability  in  either  case  grows 
out  of  the  same  facts,  and  the  relief  sought  and  obtainable 
is  the  same.  The  only  difference  is  in  the  enforcement  of 
the  decree,  and  that  is  merely  a  difference  in  degree — the 
enforcement  of  the  one  given  in  the  suit  in  rem,  being  in 
the  nature  of  things,  limited  to  the  sale  of  the  vessel  pro- 
ceeded against,  whilst  the  one  in  the  suit  in  personam  may 
be  enforced  by  an  execution  against  the  property  of  the  de- 
fendant generally. 

This  being  so,  every  argument  founded  on  convenience 
and  economy  is  in  favor  of  their  joinder  in  one  suit. 
32 
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In  the  consideration  of  this  question,  in  the  Clatsop  Cfdef 
(7  Sawy.  274),  I  said:  "My  own  impression  of  the  matter  is 
with  Mr.  Benedict,  when  he  says  (Ben.  Ad.,  section  397), 
'  that  whenever  the  libellant's  cause  of  action  gives  him  a 
lien  or  privilege  against  the  thing,  and  a  full  personal  right 
against  the  owner,  then  he  may,  by  a  libel  properly  framed, 
proceed  against  the  person  and  the  thing,  and  compel  the 
owner  to  come  in  and  to  submit  to  the  decree  of  the  court 
against  him  personally  in  the  same  suit,  for  any  possible 
deficiency.* 

It  is  a  question,  simply  of  procedure,  and  should  be  de- 
termined mainly,  if  not  altogether,  upon  consideration  of 
fitness  and  convenience;  and  every  argument  drawn  from 
this  source  is  in  favor  of  the  joinder  of  the  remedies  in  rem 
and  in  personam,  whoever  the  person  may  be,  and  pursuing 
them  in  one  libel,  as  one  suit.** 

By  the  admiralty  rules,  from  12  to  20  inclusive,  adopted 
by  the  supreme  court  in  1845,  and  since  the  decision  of  the 
case  of  the  Citizens  Bank  v.  The  N.  S.  Company,  supra,  this 
subject  is  regulated  in  some  of  its  phases,  but  not  in  the 
case  of  a  suit  for  a  breach  of  a  charter  party  or  contract  of 
affreightment.  By  these,  in  the  case  of  a  suit  for  wages, 
pilotage  or  damage  by  collision,  the  libellant  may  proceed 
against  the  ship  and  master.  The  mode  of  proceeding 
allowed  by  these  rules  is  considered  to  be  exclusive  of  any 
other  in  the  cases  to  which  they  apply.  ( The  Biohard  Doaive, 
2  Ben.  112).  But  under  admiralty  rule  46,  this  court  may 
proceed  in  all  other  cases  in  this  respect  according  to  such 
rule  as  may  be  deemed  most  expedient  for  the  due  adminis- 
tration of  justice. 

Under  this  authority,  the  district  courts  have  generally 
assumed  that  it  is  not  only  expedient,  but  according  to  the 
general  rule  of  admiralty  procedure,  in  a  cause  upon  a  con- 
tract of  affreightment,  to  proceed  against  the  master  and  the* 
vessel  in  one  suit;  and,  as  I  have  already  said,  in  my  judg- 
ment, there  is  no  doubt  of  the  propriety  and  legality  of  so 
doing.  {TheMonU  A,  12  Fed.  Rep.  336;  TheZenohia,  Abb. 
Ad.  R.  52;  Vaughan  v.  630  Ca;8ks  of  Sherry  Wine  et  al.,  7  Ben. 
507). 
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In  the  latter  case  the  suit  was  brought  on  a  bill  of  lading 
against  the  goods  and  the  consignee  thereof,  to  recover  the 
freight  thereon.  The  libel  was  excepted  to  on  account  of 
the  joinder  of  the  causes  of  action  against  the  rea  and  the 
person.  Mr.  Justice  Blatchford,  in  disposing  of  the  excep- 
tion, says:  ''This  exception  is  overruled.  The  cause  of  ac- 
tion arises  out  of  a  contract  which,  if  the  respondents  are 
liable  on  it,  also  binds  the  property.  There  is  no  good  reason 
for  not  joining  the  causes  of  action." 

The  second  exception  is  not  well  taken.  If  a  court  of 
admiralty  has  jurisdiction  of  a  suit  to  declare  this  charter 
partly  void  for  the  fraud  of  the  master  leading  to  and  induc- 
ing its  execution  by  the  libellants  or  charterer,  the  joinder 
in  such  suit  of  a  claim  for  damages  on  account  of  such  fraud 
does  not  appear  to  be  improper;  but  if  it  has  not  such  juris- 
diction then  the  prayer  for  relief  against  such  charter  party 
by  having  it  declared  void  ab  initio^  should  have  been  ex- 
cepted to  alone,  and  on  that  ground. 

The  third  exception  is  also  disallowed . 

The  right  to  maintain  a  suit  in  admiralty  for  the  posses- 
sion of  this  wheat  is  not  challenged  by  this  exception.  But 
the  point  made  thereby  is,  that  it  does  not  appear  that  the 
libellants  have  such  an  interest  in  the  property  as  entitles 
them  to  maintain  such  suit  at  all. 

When  the  possession  of  personal  property  has  been 
changed  by  means  involving  a  breach  of  a  maritime  contract 
concerning  the  same,  or  such  possession  is  wrongfully  with- 
held contrary  thereto,  the  owner  or  other  person,  entitled, 
under  the  circumstances,  to  the  possession  thereof,  may  main- 
tain a  suit  in  admiralty  to  obtain  the  same.  (528  pieces  of 
Mahogany,  2  Low.  323,  and  cases  there  cited;  1  Kent,  379). 

Upon  the  facts  stated,  the  libellants,  as  against  the  vessel 
and  the  master,  are  entitled  to  the  possession  of  the  wheat, 
and  may  maintain  an  action  to  recover  the  possession  of  the 
same.  True,  it  is  not  alleged  in  so  many  words  that  the 
libellants  are  the  owners  of  the  wheat,  though  such  is  the 
fair  inference  from  the  facts  stated.  Nor  is  such  an  allega- 
tion necessary.  It  does  appear  that  the  libellants  had  the 
possession  and  control  of  the  wheat  and  placed  it  on  board 
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the  Director,  for  carriage  to  Europe,  on  their  own  account, 
under  the  stipulations  of  the  charter  party,  and  that  the 
master,  in  Tiolation  thereof,  has  discharged  the  same  on. 
the  dock  in  this  port.  Except  under  special  circumstances, 
a  carrier  is  not  allowed  to  dispute  the  title  of  the  person 
who  delivers  goods  to  him  for  transportation.  {Rounfidd  y. 
The  Express  Company,  1  Wood,  131).  In  Benedict's  Ad- 
miralty (p.  476),  a  precedent  is  given  of  a  libel  in  rem 
against  certain  merchandise,  by  the  consignee  thereof,  for 
the  possession  of  the  same,  that  was  withheld  by  the  master 
of  the  vessel  on  which  it  was  brought  from  Liverpool  to 
New  York,  on  a  disputed  claim  for  average  contribution.  It 
is  not  alleged  that  any  one  owned  the  merchandise  in  ques- 
tion, but  only  that  it  was  shipped  by  John  Brown,  of  Liver- 
pool, and  consigned  to  the  libellant. 

The  master  of  the  Director  is  not  at  liberty  to  question 
the  libellants'  right  to  the  possession  of  this  grain  contrary 
to  or  outside  of  the  stipulations  of  the  charter  pai:ty.  Prima 
facie,  they  are  the  owners  of  it  and  entitled  to  maintain  an 
action  to  regain  the  possession  thereof,  which  they  appear 
to  have  parted  with  on  the  f;iith  of  the  master's  representa- 
tion that  bis  vessel  was  '*  tight,  staunch  and  strong  and  in 
every  way  fitted  '*  for  the  voyage  she  was  about  to  under- 
take, when  in  fact  she  was  not,  and  he  knew  it. 

This  proceeding  is,  in  substance,  the  same  as  the  common 
law  action  of  replevin.  A  special  property  in  the  goods  in 
question  is  sufficient  to  enable  the  plaintiff  to  maintain  that 
action  against  any  one  but  the  general  owner.  (Chitty's  P., 
187;  DUlenbach  v.  Jerome,  7  Cow.  300,  note;  Smilh  v.  James, 
Id.,  328;  PorUand  Bank  v.  Stuhles,  6  Mass.  426.) 

In  the  latter  case  the  court  held  that  the  consignee  of  a 
cargo  of  salt  shipped  at  Liverpool  for  Boston  might  main- 
tain replevin  against  the  master  for  the  same  at  Portland* 
Me.,  on  the  refusal  of  the  latter  to  proceed  to  Boston  with 
the  salt,  or  deliver  it  to  the  consignee  at  Portland. 

The  fourth  exception  is  taken  to  so  much  of  the  eleventh 
article  of  the  libel  as  alleges  that  by  reason  of  the  premises, 
the  ''libellants  have  lost  a  sale  of  the  aforesaid  cargo, 
negotiated  and  contracted  in  London,  October  5,  1886,"  to 
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their  damage  four  thousand  dollars.  This  is  not  a  statement 
of  general  damages  suffered  by  thelibellants  on  account  of  the 
failure  to  carry  the  wheat  according  to  contract,  but  an 
attempt  to  state  a  case  of  special  damages  arising  therefrom. 
And  considered  in  this  light,  I  think  it  is  clearly  insufiScient. 
For  instance,  the  loss  of  this  sale  did  not  necessarily  dam- 
age the  libellants.  That  depends  on  circumstances  con- 
cerniug  which  the  libel  is  silent,  such  as  the  subsequent 
rise  or  fall  of  the  market.  And  if  they  were  injured  at  all 
by  the  loss  of  the  sale,  there  are  no  facts  stated  showing  or 
tending  to  show  how  they  were  injured  or  the  anK>unt  of  the 
damages. 

In  order  to  prevent  surprise  to  the  adverse  party,  special 
damages,  or  such  as  are  not  the  necessary  consequence  of 
the  act  complained  of  and  are  not  therefore  implied  by  law, 
must  be  particularly  stated.  (1  Chit.  P.  440-444;  Squier  v. 
GhnUd,  14  Wend.  160;  Stevemon  v.  SmUh,  28  Cal.  103.) 

This  exception  is  allowed. 


The  Dundee  Mortgage  &  Trust  Investment  Company  v. 
D.  M.  Cooper  et  al. 

ClKOUIT   COUBT,  DiSTBIOT   OF   OsBGON. 

March  12, 1886. 

1.  Pboop  of  Fobeion  Statutic. — The  testimony  of  a  credible  witnesB,  whether 

a  lawyer  or  a  laymaD,  with  reasonable  means  of  information,  to  the  effect 
that  a  Tolnme  containing  what  purports  to  be  a  statute  of  a  foreign  coun- 
try is  commonly  receiyed  in  the  business  and  courts  of  such  country,  as 
such,  is  competent  and  sufficient  proof  of  the  existence  of  such  statute. 

2.  Ckbtifigate  of  Inoobpobation. — A  certificate  of  incorporation  under  sec- 

tion 18  of  *'The  Companies  Act"  of  Great  Britain,  may  be  issued  in 
duplicate  and  at  any  length  of  time  after  the  memorandum  of  association 
is  registered  in  the  office  of  the  registrar. 

3.  Idbh — Pboof  of. — Such  certificate  when  delivered  to  the  corporation  is  a 

priyate  writing  in  private  custody,  and  cannot  be  proved  by  an  examined 
eopy;  the  original  must  be  produced  if  in  existence. 

Before  Deady,  District  Jadge. 
Mr.  Earl  C.  Bronnaugh,  for  the  plaintiff. 
Mr.  EUis  G.  Hughes^  for  the  defendants. 
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Deabt,  J.  This  snit  is  broagbt  to  enforce  the  lien  of  a 
mortgage,  given  to  secnre  the  payment  of  a  note  for  ten 
thousand  dollars,  with  interest. 

It  was  commenced  on  October  28,  1884,  in  the  state  oir- 
cait  court  for  the  county  of  Linn.  On  March  12th  the  de- 
fendants, D.  M.  Cooper  and  Bebecca,  his  wife,  J.  H.  Wilson 
and  Mary,  his  wife,  J.  M.  Wilson  and  Matilda,  his  wife, 
answered  the  complaint,  denying  the  corporate  existence  of 
the  plaintiff,  whereupon  the  latter,  on  April  7th,  removed 
the  cause  into  this  court,  where  the  same  was  heard  on 
February  3,  1886,  on  the  complaint,  answer,  evidence  and 
exhibits. 

On  the  hearing  the  point  was  made  that  the  answer  should 
have  been  replied  to,  and  the  court,  without  passing  on  the 
question,  allowed  the  plaintiff  to  file  a  replication  thereto, 
nunc  pro  tunc,  which  was  done  on  February  6th. 

It  is  alleged  in  the  complaint  that  the  plaintiff  is  a  cor- 
poration  duly  organized  under  the  laws  of  Great  Britain^ 
with  its  principal  office  at  Dundee,  Scotland;  that  on  April 
14,  1881,  the  Oregon  and  Washington  Mortgage  Savings 
bank,  a  corporation  also  duly  organized  under  the  laws 
aforesaid,  loaned  to  the  defendant,  D.  M.  Cooper,  the  sum 
of  ten  thousand  dollars,  for  which  the  made  and  delivered  to 
said  corporation  his  promissory  note,  payable  to  its  order, 
on  December  1,  1886;  and  also  five  other  notes,  payable  to 
its  order,  on  December  1,  1881,  1882,  1883,  1884  and  1886, 
respectively,  for  the  several  amounts  of  interest  payable  on 
said  loan  at  said  dates,  at  the  rate  of  ten  per  centum  per 
annum,  amounting  in  the  aggregate  to  fourteen  thousand  six 
hundred  and  thirty-two  dollars  and  ninety  cents,  and  at  the 
same  time,  together  with  the  defendant,  Bebecca,^  his  wife, 
executed  and  delivered  to  said  corporation  a  mortgage  of 
sundry  parcels  of  land  in  said  county  of  Linn,  as  a  security 
for  the  payment  of  said  notes,  which  was  duly  recorded  on 
June  9,  1881;  that  on  May  16,  1882,  the  defendants,  D.  M. 
Cooper  and  Bebecca,  his  wife,  conveyed  said  land  to  the 
defendant,  J.  H.  Wilson,  in  part  consideration  whereof  the  " 
latter  assumed  and  agreed  to  pay  the  notes  aforesaid;  that 
on  February  23,  1883,  said  Oregon  and  Washington  Mort- 
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gage  Sayings  bank,  for  value  received,  assigned  said  notes 
and  mortgage  to  the  plaintiff  herein,  who  is  now  the  owner 
of  the  same;  that  said  defendants,  Cooper  and  Wilson,  have 
not  paid  said  notes  or  any  one  or  part  thereof,  and  therefore 
the  plaintiff,  pursuant  to  a  provision  in  said  mortgage,  now 
declares  the  whole  of  the  principal  sum  of  said  loan  and  the 
interest  accrued  thereon  to  be  presently  due;  that  by  the 
terms  of  said  mortgage  it  is  also  provided  that  in  case  a  suit 
is  required  to  be  brought  to  enforce  the  lien  of  the  same, 
that  there  shall  be  taxed  in  favor  of  the  plaintiff  therein  an 
attorney  fee  of  ten  per  centum  on  the  amount  due  on  said 
notes;  that  the  defendants,  George  E.  Chamberlain,  W.  E. 
Edwards,  N.  Whealdon,  J.  M.  Wilson  and  Matilda,  his  wife, 
have  some  interest  in  or  lien  on  the  premises,  subsequent  to 
the  mortgage  aforesaid,  the  nature  of  value  of  which  is  un- 
known to  the  plaintiff. 

The  complaint  prays  for  a  decree  against  D.  M.  Cooper 
and  J.  H.  Wilson  for  the  sum  of  twelve  thousand  six 
hundred  and  thirty-two  dollars  and  ninety  cents  and  one 
thousand  dollars  attorney  fee,  together  with  costs  and  dis- 
bursements, and  in  default  of  payment  thereof,  for  the  sale 
of  the  premises  to  satisfy  the  same. 

The  defendants,  D.  M.  Cooper  and  J.  H.  Wilson,  having 
contracted  with  the  Oregon  and  Washington  M.  S.  bank,  as 
a  corporation,  concerning  the  payment  of  this  money,  are 
estopped  thereby  to  deny  its  corporate  existence  or  power  to 
make  such  contract.  (Oregonian  By.  Co.  v.  The  Oregon  B. 
d  N.  Co.,  10  Sawy.,  470;  A.  &  A,  on  Cor.  (9th  Ed.),  640.) 
But  as  to  the  assignee  of  such  corporation,  the  plaintiff  the 
case  is  otherwise. 

The  plea  or  answer  of  the  defendant  purports  to  be  in 
abatement.  A  denial  of  the  corporate  existence  of  a 
corporation  not  only  controverts  its  right  to  sue,  but  also 
the  cause  of  action.  However,  it  seems  that  a  party  may, 
if  he  will,  plead  such  non-existence  in  abatement  only. 
(The  Oregonian  By.  Co.  v.  The  Oregon  B.  dc  N.  Co.,  10 
«awy.  469.) 

This  plea  or  answer  consists  simply  of  a  denial  of  the 
allegation  in  the  complaint,  that  the  plaintiff  is  a  corpora- 
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tion  dalj  organized  under   the  laws  of  Great  Britain.     In 
effect  it  is  the  old  plea  of  7iid  tiel  corporation. 

In  the  provisions  of  the  code,  under  which  these  plead- 
ings were  made,  this  affirmative  and  negative  allegation 
make  an  issue.  Together  they  constitute  a  fact,  affirmed  on 
the  one  side  and  denied  on  the  other.  There  is  no  new 
matter  in  the  answer,  and  therefore  there  is  nothing  really 
to  reply  to.  Nevertheless,  it  seems,  fliat  at  common  law, 
the  analagous  plea  of  nul  tiel  record  requires  a  replication 
to  put  the  matter  formally  in  issue.  (1  Chitty's  P.,  632.) 
And  in  equity,  it  seems  that  the  matter  in  a  plea,  whether 
negative  or  affirmative,  is  put  in  issue  by  a  replication 
thereto.  (Story's  E.  P.  sec.  697.)  This  anomaly  could 
and  should  be  cured  by  a  rule  of  the  supreme  court,  dis- 
pensing with  a  replication  to  a  plea,  unless  and  only  so  far 
as  it  contains  new  matter. 

Upon  the  evidence  taken  on  the  plea  two  questions  arise: 
(1)  Is  the  proof  of  the  law  of  Great  Britain,  under  which 
it  is  claimed  the  plaintiff  was  incorporated,  sufficient;  and 
(2),  is  the  proof  of  the  incorporation  thereunder  also 
sufficient  ? 

The  only  witnesses  examined  as  to  the  law  are  William 
Mackenzie  and  Hugh  Boger.  The  former  is  a  resident  of 
Dundee,  Scotland,  a  stockbroker,  and  the  secretary  of  the 
plaintiff  from  the  time  of  its  organization.  The  latter  is 
the  resident  agent  of  the  plaintiff  in  Portland  for  the  past 
three  years.  But  he  is  a  native  of  Scotland,  and  resided 
there  until  he  came  here,  during  which  time  be  was  engaged 
as  an  accountant  for  six  years  in  Edinburgh,  in  the  manage- 
ment of  corporations  organized  under  the  law  of  Great 
Britain  and  with  the  winding-np  of  the  same,  under  the 
supervision  of  the  court  of  sessions,  the  highest  court  in 
Scotland. 

They  both  testify  that  exhibit  A,  a  bound  volume  of 
statutes,  purporting  to  be  the  acts  of  the  parliament  of 
Great  Britain  on  the  subject  of  ''the  incorporation,  regula- 
tion and  winding-up  of  trading  companies  and  other  asso- 
ciations," including  the  act  cited  as  "  The  Companies  Act, 
1862,"  and  sundry  amendments  thereto,  made   in  the  years 
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following  and  as  late  as  1883,  is  published  by  William 
Blackwood  &  Sons,  the  queen's  printer,  in  Scotland,  under 
license  from  the  government^  and  is  commonly  received  in 
Scotland  as  an  authoritative  copy  thereof;  and  Mr.  Bogers 
says  that  copies  of  this  publication  are  universally  received 
by  all  professional  men  and  all  courts  in  Scotland  as  official, 
and  there  are  no  other  official  copies  of  the  companies 
Act  in  use  there;  and  that  the  book  is  generally  received  in 
Scotland  as  published  by  authority  of  a  license  from  the 
government  issued  by  the  lord  advocate  for  the  time  being. 

On  the  first  page  of  the  book  there  is  an  imprint  of  the 
royal  arms  and  the  title — 

"  Anno*  vicesimo  quinto  &  vicesimo  sexto  YictoriaB  BeginsB, 
Cap.  LXXXIX. 

An  act  for  the  incorporation,  regulation,  and  winding-up 
of  trading  companies  and  other  associations — (7th  August, 
1862.)" 

Then  follows  the  act — the  enacting  clause  being  to  the 
effect,  that  the  same  is  enacted  by  the  queen  with  the  advice 
and  consent  of  the  lords  and  commons  in  parliament  assem- 
bled—the first  section  thereof,  providing  that  it  may  be 
cited,  as  "  The  Companies  Act,  1862." 

In  Ennis  v.  Smithy  14  How.,  426,  the  supreme  court  say, 
that  there  is  no  general  rule  prescribing  the  mode  of  authen- 
ticating a  foreign  statute,  but  that  it  **  may  be  verified  by  an 
oath  or  by  an  exemplification  of  a  copy,  under  the  great  seal 
of  the  state,  or  by  a  copy  proved  to  be  a  true  copy  by  a 
witness  who  has  examined  and  compared  it  with  the  original, 
or  by  a  certificate  of  an  officer,  properly  authorized  by  law, 
to  give  the  copy,  which  certificate  must  be  duly  proved.  But 
such  modes  of  procedure  as  have  been  mentioned,  are  not 
to  be  considered  exclusive  of  others,  especially  of  codes  of 
laws  and  accepted  histories  of  the  law  of  a  country." 

In  that  case,  the  court  held  that  a  copy  of  the  French 
civil  code  was  sufficiently  proved,  when  it  bore  the  imprint 
of  the  French  royal  press,  and  was  received  in  exchange 
between  the  two  countries,  with  the  endorsement:  **Les 
Garde  des  Sceaux  de  France  a  la  Gour  Supreme  des  Etats 
Unis:' 
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By  the  code  of  civil  procedure  of  this  state  (sec.  733, 
sab.  4)y  it  is  provided  that  "the  proceedings  of  the  I^;is- 
latore  of  a  foreign  coantry  *'  may  be  proved  "  by  journals, 
statutes  or   resolutions  published   by  th^r  authority  re- 

spectiyely  or  commonly  received  in  that  country   as  suchJ" 

«    «    * 

The  argument  of  counsel  for  the  defendant  assumes  that 
a  foreign-statute,  unless  shown  by  a  sworn  or  certified  copy 
of  the  original,  can  only  be  proved  by  the  testimony  of  an 
expert,  who,  from  personal  familiarity  with  the  subject,  is 
able  to  state  from  memory  the  exact  provisions  of  the 
act  and  the  accepted  interpretation  of  in  the  place  of  its 
enactment. 

But  this  is  altogether  too  narrow  and  impracticable  a  view 
of  the  subject. 

Both  the  common  or  customary  and  the  statute  law  of  a 
foreign  countiy  may  be  shown  by  books  of  acknowleged  or 
proven  reputation  or  credit  therein.  In  this  age  of  printing 
and  publication,  the  law  is  no  longer  locked  up  in  the 
breast  of  the  human  oracle,  but  is  deposited  in  unsealed 
volumes,  where  it  can  be  known  and  read  of  all  men.  The 
testimony  of  a  credible  witness  having  ordinary  means  of 
information,  that  a  certain  publication  is  commonly  received 
as  a  true  copy  of  a  statute,  in  the  country  of  its  enactment, 
is  better  and  more  satisfactory  evidence  of  the  existence  of 
the  statute  than  the  testimony  of  any  expert,  speaking  from 
memory  alone. 

In  the  case  of  2he  Pawcuhick  (2  Lowell,  142),  Mr. 
Justice  Lowell  examines  this  subject  with  bis  usual  care 
and  good  sense.  The  opinion  contains  many  valuable  and 
timely  snggestions  on  the  subject.  In  the  course  of  it  (p. 
146),  he  says:  • 

"The  relations  which  we  hold  to  England  in  the  common 
origin  of  our  laws,  a  similar  mode  of  legal  reasoning,  the 
habit  of  studying  and  citing  the  English  cases,  the  common 
language  and  frequent  intercoarse  between  the  two  coun- 
tries, render  it  safe  and  proper  to  adopt  a  similar  practice 
with  respect  to  the  laws  of  that  country,  that  the  states  of 
this  Union  have  generally  found  it  expedient  to  carry  out 
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in  relation  to  each  other.  It  was  soon  fonnd  in  trials  in 
the  United  States  that  the  danger  of  mistaking  the  laws  of 
the  other  states  was,  on  the  whole,  a  less  evil  than  the 
danger  of  injustice  and  delay,  if  the  strict  proof  were 
required  in  every  case.  In  consequence  of  this  discovery, 
many  of  the  states  have  passed  laws  admitting  the  printed 
statutes  and  books  of  reports  of  sister  states  to  be  read  in 
evidence.  (See  Story,  Confl.  Laws,  Bedf.  ed.  sec.  641  a), 
Bnt  before  tliese  statutes  were  passed,  or  without  their  aid, 
the  courts  of  some  states  have  taken  this  step  for  them- 
selves. (Thompson  v.  Musser,  1  Dallas,  458;  Baynham  v. 
Canton,  3  Pick.  293;  Young  v.  I^mpleton,  4  La.  Ann.  254; 
Lord  V.  Staples,  3  Foster,  448).  In  two  of  these  cases  a 
query  was  made  whether  foreign  statutes,  strictly  so-called, 
could  be  proved  by  printed  copies  only,  even  with  evidence 
tending  to  show  the  authenticity  of  the  copies.  But  such 
statutes  have  been  received  in  two  cases,  in  which  it  was 
merely  proved  that  they  were  bought  of  the  public  printer. 
(Jones  V.  Moffet,  5  Serg.  &  Rawle,  623;  Certain  Casks  of 
Hardware,  4  Law  Beporter,  36).  In  another,  because  the 
code  had  been  promulgated  by  the  executive  department  of 
cor  government  as  authentic.  (Talbot  v.  Seaman,  1  Cranch. 
1).  In  another,  because  the  copy  had  been  sent  to  the 
supreme  court  of  the  United  States  hy  authority  of  a  foreign 
government.  (Ennis  v.  Smith,  14  How.  400).  In  that  case 
it  was  said  as  the  ratio  deciduedi  that  a  foreign  written  law 
may  be  received  when  it  is  found  in  a  statute  book,  with 
proof  that  the  book  has  been  officially  published  by  tbo 
government  that  made  the  law.  This  does  not  exhaust  the 
list  of  cases  nor  the  actual  or  possible  modes  of  authentica- 
tion. The  only  rule  to  be  made  out  of  the  late  American 
oases  iS)  that  the  copy  of  the  statute  must  be  shown,  to  the 
reasonable  satisfaction  of  the  courts  to  be  genuine.  Now  we  all 
know,  and  it  is  virtually  admitted  in  this  case,  as  I  under- 
stand the  argument,  that  we  are  fully  as  well  able  to  verify 
the  printed  copies  of  the  Merchant  Shipping  Act,  as  any  ex- 
pert could  be.  In  the  case  in  4  Law  Beporter,  36,  Judge  Betta 
said  he  should  have  received  the  statute  without  the  oath,, 
which  proved  it  to  have  been  bought  of  the  Queen's  printer. 
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The  law  is  a  progressive  science,  and,  if  printed  books  have 
saperseded  manuscripts^  and  are  cited  instead  of  verified 
<;opies,  we  may  as  well  acknowledge  the  fact  and  act  accord- 
ingly. Between  the  doctrine,  which  Bas  never  obtained  in 
Ainerica,  if  it  does  anywhere,  that  there  must  always  be  a 
sworn  expert,  and  one  which  shall  admit  printed  books  of 
known  authority,  to  prove  foreign  statutes,  I  see  no  safe 
middle-ground." 

The  proof  in  this  case  is  altogether  satisfactory  that  the 
publication  in  question  is  commonly  received  in  Scotland 
as  a  true  copy  of  the  statute  of  Great  Britain,  called  "  The 
Companies'  Act,  1862."  There  is  no  room  for  doubt,  and 
no  one  conversant  with  the  matter  has  any  on  the  subject. 
The  witnesses  who  state  the  fact  are  credible.  Nothing 
appears  to  affect  either  their  veracity  or  intelligence;  and 
their  means  of  knowledge  are  sufficient  to  enable  them  to 
speak  unqualifiedly  and  entitles  them  to  be  heard  with  con- 
fidence. It  is  not  necessary  that  they  should  be  lawyers. 
They  do  not  testify  as  experts,  although  they  might  be  able 
to,  within  the  rule  laid  down  in  American  Life  Ins.  A  Trust 
€o.  V.  Bosenagle,  77  Fa.  St. ,  514,  but  as  common  witnesses 
to  a  fact  within  their  observation,  namely:  That  the  publi- 
cation in  question  is  commonly  received  in  the  business  and 
courts  of  Scotland  as  sufficient  proof  of  the  existence  and 
terms  of  the  act  concerning  the  incorporation  of  trading 
companies  of  August  7,  1862. 

The  provisions  of  The  Companies  Act,  relative  to  the 
question  of  the  incorporation  of  the  plaintiff,  are  as  follows: 

Section  6.  ''  Any  seven  or  more  persons  associated  for 
any  lawful  purpose  may,  by  subscribing  their  names  to  a 
memorandum  of  association,  and  otherwise  complying  with 
the  requisitions  of  this  act  in  respect  of  registration,  form 
•an  incorporated  company,  with  or  without  limited  liabil- 
ity." 

Among  other  things  sections  14  and  17  provide  that  "  the 
memorandum  of  association"  must  in  certain  cases,  and 
may  in  any,  '^  be  accompanied  when  registered  by  articles 
of  association,  signed  by  the  subscribers  to  the  memoran- 
dum of  association,  and  prescribing  such  regulations  for  the 
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company"  as  said  subscribers  ''deem  expedient;"  and  that 
said  memorandum  and  articles,  *'if  any,  shall  be  delivered 
to  the  registrar  of  joint  stock  companies  *  *  *  who  shall 
retain  and  register  the  same." 

Section  18  provides,  among  other  things,  that  upon  the 
registration  of  the  memorandum  and  articles,  "the  registrar 
shall  certify  under  his  hand  that  the  company  is  incorpor- 
ated;" and  ''the  subscribers  of  the  memorandum  of  asso- 
ciation, together  with  such  other  persons  as  may  from  time 
to  time  become  members  of  the  company,  shall  thereupon 
be  a  body  corporate  by  the  name  contained  in  the  memoran- 
dum of  association,  capable  forthwith  of  exercising  all  the 
functions  of  an  incorporated  company.*' 

From  this  it  appears  that  the  law  of  Great  Britain  author- 
ized the  incorporation  of  the  plaintiff;  and  the  next  question 
is,  wa^  it  ever  organized  thereunder  ? 

Mr.  Mackenzie  testifies  that  exhibit  B  is  a  true  copy  of 
the  memorandum  and  articles  of  association  of  the  plaintiff^ 
compared  by  him  with  the  originals  on  file  in  the  office  of 
the  registrar  of  joint  stock  companies.for  Scotland. 

The  memorandum  and  articles  of  associatien,  being  de- 
posited and  registered  in  a  public  office,  are  public  writings^ 
and  may  be  proved  by  a  copy  examined  and  compared  with 
the  originals  by  a  witness  who  swears  to  its  correctness. 

The  evidence  is  sufficient  that  the  exhibit  B  is  a  true  copy 
of  the  originals;  and  it  appears  therefrom  that  the  proper 
number  of  persons,  on  April  21,  1876,  duly  signed  a  memo- 
randum of  association,  for  the  incorporation  of  "The  Dundee 
Mortgage  and  Trust  Investment  Company,  limited,."  with  a 
registered  office  in  Scotland,  for  the  purpose;  among  others, 
of  ''making  advances  of  money,  repayable  with  interest^"  on 
"mortgages  and  other  liens  of  and  over*' real  property  in 
any  of  the  United  States,  and  the  purchase  of  mortgages  or 
funds  therein. 

Mr.  Mackenzie  also  testifies  that  the  certificate  printed  on 
page  23  of  exhibit  B  is  a  true  copy  of  a  certificate  of  incor- 
poration given  to  the  plaintiff  by  the  register,  pursuant  to 
section  18  of  "The  Companies  Act,"  on  May  2,  1876,  and 
that  exhibit  D,  dated  December  19, 1879,  \Ar  an  original  cer«  • 
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tificate,  BO  issned  to  the  plaintiff  and  in  the  custody  of  the 
witness,  as  its  secretary. 

In  the  latter  one  it  is  certified  that  the  plaintiff  ''  was  in- 
corporated tinder  the  Companies  Acts,  1862  and  1867,  as  a 
limited  company,  on  the  second  day  of  May,  1876,"  while 
in  the  copy  it  is  stated  that  the  plaintiff  ''  is  this  day  incor- 
porated under  the  Companies  Acts,  1862  and  1867,  and  that 
it  is  a  company  limited  by  shares.'' 

The  certificate  of  incorporation,  when  deliyered  to  the 
plaintiff,  became  a  private  writing  in  private  custody,  and 
can  not  be  proved,  so  long  as  it  is  in  existence,  by  a  copy, 
or  otherwise,  than  by  the  production  of  the  original.  It  is 
not  sufficient  that  the  witness  produces  a  paper  and  swears 
that  he  has  compared  it  with  the  original,  and  that  it  is  a 
true  copy  thereof.  The  adverse  party  is  entitled  to  an  in- 
spection of  the  original.  But  as  it  is  a  private  wiq^ting,  in 
private  custody,  he  can  not  have  this  inspection  unless  it  is 
produced,  before  the  examiner.  And  when  produced,  the 
examiner  may  make  a  copy  of  it,  and  attach  the  same  to  the 
testimony  of  the  witness  and  return  him  the  original,  unless 
the  case  is  one  where  the  integrity  of  the  latter  is  questioned 
and  its  physical  features  are  material  to  the  inquiry. 

Counsel  for  the  defendant  suggests  that  exhibit  D  cannot 
be  received  as  the  certificate  authorized  by  section  18  of  the 
act,  because  he  says  it  is  a  duplicate  of  a  later  date,  so  to 
speak,  of  the  one  of  May  2,  1876,  the  original  of  which  is 
not  produced. 

No  authority  is  cited  on  the  point,  and  the  statute  is  si- 
lent on  the  subject.  But  considering  the  nature  and  pur- 
pose of  the  certificate,  that  it  is  given  to  the  corporation 
simply  as  the  convenient  evidence  of  its  existence  and  right 
to  act  as  such,  no  reason  occurs  to  me  why  the  registrar 
may  not,  if  he  will,  issue  it  in  duplicate.  And  if  he  does 
one  of  them  is  of  the  same  force  and  effect  as  the  other,  for 
they  are  both  originals.  It  may  be  very  convenient,  where, 
as  in  this  case,  a  corporation  is  formed  for  the  transaction 
of  business  in  many  parts  of  the  world,  to  have  the  certifi- 
cate in  duplicate  or  even  more,  so  as  to  enable  it  to  defend  or 
assert  its  corporate  character,  when  and  wherever  it  may  be 
necessary. 
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Bat  it  is  not  clear  that  these  instruments  are  daplioates. 
It  is  true  that  while  coached  in  different  language  thay  are 
essentially  the  same  (Bap.  &Law.  L.  Die,  Duplicate) — they 
both  state  the  fact  that  the  plaintiff  became  A  corporation, 
by  the  name  assumed,  under  ''The  Companies  Act,  1862" 
on  May  2,  1876. 

But  as  some  years  appear  to  have  elapsed  between  the 
date  of  the  certificates,  it  may  be  more  correct  to  character- 
ize them  as  originals  issued  successively  but  separately  on 
the  same  facts  or  transaction,  than  as  duplicates,  which  im- 
plies, I  think,  simultaneous  execution  or  origin. 

And  assuming  this  to  be  a  fact,  the  force  and  effect  of  the 
second  certificate,  as  evidence  of  the  facts  stated  therein,  is 
not  at  all  impaired  by  the  circumstance  that  it  was  issued 
some  time  after  the  registry  of  the  memorandum  and  arti- 
ales.  It  is  doubtless  contemplated  by  the  act,  that  the  reg- 
ister will  issue  the  certificate  as  soon  as  the  corporation  is 
entitled  to  it. 

But  there  is  nothing  in  the  act  or  the  circumstances  of  the 
case  that  makes  its  validity  depend  on  the  date  of  its  issue. 
So  far,  .at  least,  as  third  persons  are  concerned,  it  is  imma- 
terial when  it  issues,  so  that  it  is  subsequent  to  the  regis- 
tration of  the  memorandum  and  articles  of  association  by  the 
registrar. 

But  speaking  by  the  evidence,  this  is  really  the  only  cer- 
tificate that  ever  was  issued  to  the  plaintiff.  The  attempt 
to  prove  the  issue  of  one  of  May  2,  1876,  failed.  The  origi- 
nal was  not  produced,  and  the  alleged  copy  is  not  compe- 
tent evidence  of  the  fact. 

On  the  whole  my  conclusion  is,  that  the  plea  in  abate- 
ment is  not  proved.  On  the  contrary,  it  satisfactorily  ap- 
pears plaintiff  is  a  duly  organized  corporation  under  the  laif  s 
of  Great  Britain,  with  power  and  authority  to  take  an  as- 
signment of  these  notes  and  mortgage  and  to  maintain  this 
suit  thereon. 

This  defense  is  purely  technical  and  utterly  without 
merit.  It  is  admitted  that  the  defendants  have  the  legal 
right  to  make  it,  even  if  they  should  thereby  succeed  in  de- 
frauding the  plaintiff  out  of  this  large  sum  of  money.     In 
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the  administration  of  justice  by  finite  beings  according  to 
finite  laws,  it  most  sometimes  happen  that  the  wrong 
preyails. 

But  happily,  in  this  case,  the  attempt  to  escape  the  pay- 
ment of  an  honest  debt,  on  the  ground  set  up  in  the  plea, 
has  so  far  come  to  naught. 


Theurkauf  v.  Ireland. 

Circuit  Court,  District  of  Califobhu. 
March  22,  1886. 

1.  TiMB  OF  EiMovAi*— A  petition  for  removal  must  be  filed  at  the  tenn  vheQ 

the  case  can  flrat  be  put  at  iastie  and  tried,  or  it  will  be  too  late.  In  Cali- 
fornia seseionB  provided  for  are  terms. 

2.  OouBra-JuMSDicynoN—STATB  AND  Nationai.   Coubts— CoOTTBUcnow  OF 

Statoti.— A  question  involving  the  right  to  public  land  claimed  by  one 
of  the  parties  to  have  been  pre-empted  by  him  under  a  statute  of  the 
United  States,  does  not  fall  within  the  jurisdiction  of  the  circuit  court 
unless  it  actually  involves  the  construction  of  a  United  States  stotute. 

Before  Sawteb,  Circuit  Judge. 
Motion  to  Remand. 

JUr.  8.  F.  Oeil,  Mr.  K  V.  Morehouse  and  Mr.  J.  P.  Meusc, 
for  plaintiff. 

Mr.  N.  A.  Dora  and  Thomas  Renison,  for  defendant. 

Sawyer,  Circuit  Judge.  On  December  14, 1886,  the  last  day 
for  answering,  a  demurrer  to  the  complaint  was  filed;  one  of 
the  grounds  being  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  On  December  21 
the  demurrer  was  withdrawn  bj  consent  of  parties,  and 
•defendant  allowed  ten  days'  further  time  within  which  to 
answer  to  the  merits.  At  the  expiration  of  the  ten  days 
allowed,  defendant  procured  another  extension  of  time  to 
answer,  which  carried  it  to  January  10,  1886.  On  January 
9, 1886,  defendant  answered,  and  immediately  afterward,  on 
the  same  day,  filed  a  petition  for  removal.  Section  73,  of  the 
code  of  civil  procedure,  provides  that  the  superior  courts 
"  shall  hold  regular  sessions,  commencing  on  the  first  Mon- 
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days  of  January,  April,  July,  and  October/'  and  it  farther 
provides  that  said  courts  "shall  he  always  open^'^  "except 
on  legal  holidays  and  non-judicial  days."  The  sessions 
thus  provided  have  often  been  held,  by  this  court,  to  be 
''terms"  in  this  state,  within  the  meaning  of  the  removal 
act  of  1875.  (McNaughlon  v.  Southern  Pacific  Railroad  Com-- 
party,  10  Sawy.  113;  S.  C,  19  Fed.  Rep.  881.)  Thus,  it 
will  be  seen  that  this  case  might  have  been,  in  fact,  tried 
at  the  October  session  or  term;  and  if  it  was  not  then  taried, 
it  was  not  the  fault  of  the  law,  but  the  fault  of  the  attorneys 
in  dallying  along  by  stipulations  for  further  time.  A  new 
term  commenced  January  4.  The  cause  was  at  issue,  ready 
for  hearing  on  the  general  demurrer,  and  could  then  have 
been  heard  on  December  14th,  at  the  October  term^  as  the 
court  is  always  open,  and  a  trial  on  general  demurrer  is  a 
trial  within  the  meaning  of  the  act,  as  held  by  the  supreme 
court  in  Alley  v.  NoU,  111  U.  8.  472;  8.  C.  4  Sup.  Ct.  Rep. 
495;  Gregory  v.  HaHley,  113  U.  8.  742;  SckarJ  y.  Levy,  112 
lb.  711.  But  the  demurrer  was  manifestly  frivolous,  and  put 
in  for  delay.  An  answer  might  then  have  been  filed,  and 
the  case  would  have  been  at  issue  on  the  facts. 

The  demurrer  was  withdrawn  by  consent,  and  defendant 
given  ten  days'  further  time  to  answer.  Had  the  answer, 
even  then,  been  filed,  it  would  have  been  at  issue  on  the 
facts,  and  could  have  been  tried  during  that  term ;  but  the 
time  was  again  extended,  and  by  such  delays  and  extensions 
the  case  was  carried  over  the  term.  The  October  session 
was,  clearly,  the  term  at  which  it  could  be  first  tried,  and 
the  petition  was  filed  too  late.  (Pullman  Palace  Car  Co. 
V.  Speck,  113  U.  8.  84;  8.  C,  5  8up.  Ct.  Rep.  374;  AUey  v. 
NoU,  111  U.  8.  472;  8.  C,  4  8up.  Ct.  Rep.  495.) 

The  plaintiff  alleges  that  he  is  seized  in  fee.  This  is 
denied  in  the  answer,  and  defendant  alleges  affirmatively 
that  the  land  in  question  is  public  land,  subject  to  pre-emp- 
tion; and  that  he,  being  duly  qualified,  entered  within 
plaintiff's  inclosure,  and  performed  the  necessary  acts  to 
establish  a  valid  pre-emption  claim;  that  he  claims  a  pre- 
emption right;  and  that  plaintiff  claims  no  right  under  the 
laws  of  the  United  8tates;   and,  upon  this  allegation  of 
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facts,  he  alleges  his  legal  conclnsioD,  ihat  the  canse  arises 
uDder  the  laws  of  the  United  States,  and  that,  upon  that 
ground,  this  court  has  jurisdiction.  But  it  does  not  appear 
that  there  is  any  disputed  construction  of  any  statute  of  the 
United  States  involved.  It  does  not  appear  but  that  both 
parties  agree  upon  the  construction  of  the  pre-emption 
laws.  For  all  that  appears  from  the  facts  alleged,  the  whole 
controversy  may  turn  on  the  proof  of  the  facts.  There  is 
nothing  to  show  that  any  disputed  question  of  constructioii 
will  arise,  and  this  must  affirmatively  be  shown,  in  order  to 
make  it  affirmatively  appear  that  the  court  has  jurisdiction. 
It  might  as  well  be  claimed  that  it  is  a  proper  case  for  jur- 
isdiction by  alleging  that  the  plaintiff  claims  title  by  virtue 
of  a  patent  issued  by  the  United  States,  without  stating 
that  there  is  any  question  arising  upon  a  disputed  construc- 
tion of  the  patent,  or  any  dispute  as  to  its  validity.  The 
authorities  are  numerous  to  the  effect  that  the  record  in 
this  case  does  not  affirmatively  disclose  a  case  over  which 
the  court  has  jurisdiction;  and  that  it  is  insufficient  to  sus- 
tain a  removal.  {Trafton  v.  Nouguea,  4  Sawy.  178;  Gofd 
Washing  Go,  v.  Keyes,  96  U.  S.  199;  HamUeton  v.  DuJum, 
10  Sawy.  490;  S.  C,  22  Fed.  Eep.  465.) 

On  both  grounds  the  case  must  be  remanded  to  the  state 
court,  and  it  is  so  ordered. 


The  United  States  v.  James  A.  Hearing. 

CiRcmr  CouBT,  District  of  Orbgon. 
March  22,  1886. 

1.  Pbbjubt— Section  2294  of  the  Bbyiskd  STATurKs. — An  applicant  for  the 
entry  of  land,  under  the  homestead  act,  may  make  oath  to  the  ex- 
cusatory facts  that  authorize  him  to  verify  the  affidavit  aocompanying 
his  application,  before  the  clerk  of  the  county,  as  provided  in  section 
2294  of  thefrevised  statutes,  and  if  such  oath  is  vdllfuUy  and  knowingly 
false  in  any  material  particular,  or  includes  a  statement  of  fact  which 
such  applicant  did  not  believe,  he  is  guilty  of  perjury  as  defined  by  sec- 
tion 5392  of  the  revised  statutes. 
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2.  Idkx— AiiiiKOATioN  THAT  OiTH  18  **  Cobruptlt"  Famb. — It  is  not  necos- 

gary  in  an  indictment  under  section  4392  of  the  reyised  statutes  to  allege 
that  the  oath  of  the  defendant  was  '*  corruptly"  false,  but  it  is  sufficient 
to  describe  the  offense  in  the  language  of  the  statute. 

3.  JuBAT. — In  an  indictment  for  perjury  in  swearing  to  an  affidavit,  it  is  not 

necessary  that  it  should  appear  that  the  officer  before  whom  the  oath 
was  taken  wrote  a  jurat  or  memorandum  of  the  transaction  on  the  in- 
strument; but  it  is  sufficient,  after  setting  out  the  affidavit,  to  allege  that 
the  defendant,  being  duly  sworn,  did  depose  and  say  that  the  same  was 
true;  and  the  facts  may  be  proved  by  parole. 

4.  AiiLKOATiON  THAT  Defsndaitt  WAS  SwoBN.— lu  an  indictment  for  peijury 

it  must  distinctly  appear  that  the  defendant  was  duly  sworn. 

Before  Deady,  District  Judge. 
Mr.  James  F.  Walton,  for  the  plaintiff. 
Mr.  W.  D,  FerUon,  for  the  defendant. 

Deady,  J.  The  defendant  is  accused  by  the  grand  jury 
of  the  crime  of  perjury,  alleged  to  have  been  committed  as 
follows: 

On  December  8,  1883,  the  defendant  having  then  and 
there  subscribed  the  following  written  declaration  and 
affidavit: 

<<  Homestead  affidavit  under  section  2294,  revised  statutes, 
for  settlers  who  cannot  appear  at  the  land  office.  Office  of 
the  clerk  of  the  court  for  Linn  county,  December  8,  1883. 

"I,  James  A.  Hearing,  of  Sweet  Home,  Linn  county, 

Oregon,  having  filed  my  homestead  application  No. ,  do 

solemnly  swear  that  I  am  a  native  citizen  of  the  United 
States,  over  the  age  of  twenty-one  years;  that  said  applica- 
tion No. is  made  for  the  purpose  of  actual  settlement 

and  cultivation;  that  said  entry  is  made  for  my  exclusive 
use  and  benefit,  and  not  directly  or  indirectly  for  the  use  or 
benefit  of  any  other  person  or  person  whomsoever;  that  I 
am  now  residing  on  the  land  I  desire  to  enter,  and  that  I 
have  made  a  bona  fide  improvement  and  settlement  thereon; 
that  said  ^settlement  was  commenced  December  6, 1883;  that 
my  improvements  consist  only  of  some  slashing  done  on  the 
place,  and  that  the  value  of  the  same  is  five  dollars;  that 
owing  to  the  great  distance  I  am  unable  to  appear  at  the 
district  land  office  to  make  this  affidavit,  and  that  I  have 
never  before  made  a  homestead  entry  except: 
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''James  A.  Hearing — did  then  and  there,  before  C.  H. 
Stewart,  clerk  of  the  conrts  for  Linn  county,  Oregon,  then 
and  there  having  full  authority  to  administer  said  oath, 
falsely,  knowingly,  and  contrary  to  his  said  oath,  depose 
and  state  that  the  foregoing  and  hereinafter  set  forth  affi- 
davit was  true. 

"  That  it  was  not  tme  that  the  said  defendant  was  then 
or  at  any  time  before  said  December  8th  residing  on  the 
land  he  desired  to  enter,  and  that  it  was  not  tme  that 
he  had  made  any  settlement  or  improvement  thereon, 
and  that  it  was  not  true  that  his  improvements  consisted  of 
some  slashing  done  on  the  place,  and  that  it  was  not  tme 
that  the  value  of  the  same  was  five  dollars ;**  that  the  said 
defendant,  "  when  he  took  said  oath  and  made  said  state- 
ments," well  knew  the  same  to  be  false,  and  did  not  believe 
the  same  or  any  one  of  them  to  be  true;  and  that  each  of 
said  statements  was  material." 

The  indictment  was  found  on  July  16,  1885,  and  on  No- 
vember 30th  the  defendant  demurred  thereto,  for  that  it  did 
not  state  facts  sufficient  constitute  a  crime. 

On  the  argument  sundry  points  were  made  in  support  of 
the  demurrer  which  will  be  noticed  hereafter. 

The  indictment  is  based  on  section  6393  of  the  revised 
statutes,  which  provides: 

Every  person  who  having  taken  an  oath  before  a  compe- 
tent tribunal,  officer  or  person,  in  any  case  in  which  a  law 
of  the  United  States  aiUhorizea  an  oath  to  be  administered^  that 
he  will  testify,  declare,  depose  or  certify  truly,  or  that  any 
written  testimony,  declaration,  deposition  or  certificate  by 
him  subscribed  is  true,  willfully  and  contrary  to  such  oath 
states  or  subscribes  any  material  matter  which  he  does  not 
believe  to  be  true,  is  guilty  of  perjury,  and  shall  be  pun- 
ished as  therein  stated. 

By  section  1  of  the  act  of  May  20,  1862  (12  Stat.  392; 
sec.  2289  B.  S.),  the  privilege  of  entering  a  quarter  section 
or  less  of  the  public  land  subject  to  pre-emption  was  given 
to  any  person  who  is  the  head  of  a  family,  or  21  years  of  age 
and  a  citizen  of  the  United  States,  or  has  declared  his  inten- 
tion to  become  such.     By  section  2  of  the  same  (sec.  2290 
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B.  S.),  the  person  applying  for  the  benefit  of  the  act  is 
required  to  make  an  affidavit  before  the  register  or  receiver, 
showing  that  he  is  entitled  thereto,  and  also  that  such  appli- 
cation is  made  for  his  exclusive  use  and  benefit,  and  that 
his  entry  is  made  for  the  purpose  of  actual  settlement  and 
cultivation,  and  not  either  directly  or  indirectly  for  the  use 
or  benefit  of  any  other  person;*'  and  by  section  3  of  the  act 
of  March  21,  1864  (12  stat.  35;  section  2294  B.  S.)  it  is 
provided  that — 

"  In  any  case  in  which  the  applicant  for  the  benefit  of  the 
homestead  and  whose  family  or  some  member  thereof,  is 
residing  on  the  land  which  he  desires  to  enter,  and  upon 
which  a  bona  fide  improvement  and  settlement  have  been 
made,  is  prevented  by  reason  of  distance,  bodily  infirmity 
or  other  good  cause  from  personal  attendance  at  the  district 
land  office,  it  may  be  lawful  for  him  to  make  the  affidavit 
required  by  law  before  the  clerk  of  the  court  for  the  county 
in  which  the  applicant  is  an  actual  resident." 

The  affidavit  in  this  case  states  not  only  the  qualification 
of  the  applicant  and  his  purpose  in  making  the  entry,  as 
required  by  section  2290  of  the  B.  S.,  but  also  the  facts  and 
circumstances  which  authorized  it  to  be  made  before  the 
islerk,  rather  than  the  register  or  receiver. 

The  assignments  of  perjury  in  the  indictment  are  all  made 
on  the  defendant's  statement  in  the  affidavit  concerning  these 
facts  and  circumstances.  Substantially,  they  are — it  is  not 
true  that  on  or  before  December  8,  1883,  the  defendant 
either  (1)  resided  on  the  land  in  question;  (2)  made  any 
improvement  or  settlement  thereon;  (3)  did  any  '•slashing'* 
on  the  place  or  (4)  that  said  slashing  was  of  the  value  of  five 
dollars. 

There  is  no  express  provision  in  the  statute  requiring 
these  matters  to  be  shown  by  the  oath  of  the  applicant  or 
otherwise  before  the  affidavit  showing  his  light  to  make  the 
entry  can  be  received  at  the  land  office. 

Counsel  for  the  demurrer  contends  on  this  state  of  the 
statute,  that  there  is  no  law  in  the  United  States  which 
authorized  the  administration  of  an  oath  to  the  defendant 
concerning  these  excusatory  facts  and  circumstances,  and 
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therefore  the  case  does  not  fall  within  the  provisions  of  sec- 
tion 5393  of  the  B.  S.,  defining  the  crime  of  perjury. 

It  is  not  directly  contended  that  the  existence  of  these 
facts  was  not  material  to  the  right  of  the  defendant  to  make 
his  proof  of  qualification  and  purpose  before  the  clerk  to 
make  an  entry  under  the  homestead  act»  but  only,  that  how- 
ever material  they  may  have  been  in  that  connection,  the 
statute  did  not  require  or  authorize  the  defendant  to  make 
an  oath  to  them. 

The  oath  of  the  applicant  to  the  affidavit  or  the  excusatory 
facts  is  not  compulsory.  But  whoever  wishes  to  have  the 
benefit  of  the  homestead  act  must  show  in  some  way  the 
existence  of  the  facts  which  entitle  him  thereto.  And  these^ 
when  not  of  record,  being  within  the  applicant's  knowledge^ 
may  be  shown  by  his  own  oath.  As  to  the  facts  showing 
the  qualification  of  the  applicant  and  his  purpose  in  making 
the  entry,  the  statute  expressly  permits  and  requires  them 
to  be  proven  by  his  oath.  And  if  there  were  no  specific 
direction  in  the  statute  on  the  subject,  I  think  he  would  be 
allowed  to  do  so  as  a  matter  of  course.  And  this  is  the 
condition  of  the  statute  in  regard  to  these  excusatory  facts. 
The  mode  of  their  proof  is  not  prescribed,  and  convenience, 
usage  and  necessity  all  point  to  the  oath  of  the  party  as  the 
proper  evidence  of  their  ^existence. 

Certainly  it  would  be  within  the  power  of  the  department 
to  make  a  regulation  on  the  subject,  permitting  or  prescrib- 
ing this  mode  of  proof  in  such  a  case. 

In  U,  8.  V.  Bailey,  9  Pet.,  238,  it  was  held  that  the  act  of 
March  1,  1823  (3  Stat.,  771),  declaring  "  that  if  any  person 
shall  swear  or  affirm  falsely  touching  the  expenditure  of 
public  money,  or  in  support  of  any  claim  against  the 
United  States,"  he  shall  be  guilty  of  perjury,  included,  in 
the  language  of  the  syllabus,  *' an  affidavit  taken  before  a 
state  magistrate,  authorized  to  administer  oaths,  in  pursu- 
ance of  a  regulation  or  in  conformity  with  a  usage  of  the 
treasury  department,  under  which  the  affidavit  would  be 
admissible  evidence  at  the  department  in  support  of  a  claim 
against  the  United  States,  and  perjury  may  be  assigned 
thereon." 
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So  here;  the  statute  not  haying  prescribed  the  mode  of 
proving  the  excusatory  or  preliminary  facts,  a  regulation  of 
the  department  might  direct  or  permit  that  it  be  done 
by  some  such  recognized  mode  of  proceeding,  as  the  oath 
of  the  applicant;,  and  thereupon  such  oath  when  taken  is 
administered,  in  effect,  under  or  in  pursuance  of  a  law  of 
the  United  States,  and  therefore  perjury  may  be  assigned 
thereon. 

Whether  such  a  regulation  exists  or  not,  is  a  matter 
within  the  judicial  knowledge  of  the  court — that  is,  it  is  a 
matter  about  which  the  court  may  inform  itself.  My  atten- 
tion has  not  been  called  to  any  specific  regulation  of  the 
department  on  the  subject,  but  I  am  quite  certain  there  is 
one.  The  facts  must  be  shown  in  some  way,  before  the 
affidavit  can  be  sworn  to  before  the  clerk;  and  as  the  statute 
is  silent  thereabout,  in  the  nature  of  things  twenty  years 
would  not  have  elapsed  without  some  department  regulation 
or  usage  on  the  subject.  The  affidavit  used  in  this  case 
is  evidently  a  blank  form  filled  up,  and  if  so,  in  all  proba- 
bility a  department  blank.  And  the  reasonable  inference 
from  this  fact,  if  it  be  one,  is  that  there  is  a  regulation  of 
the  general  land  office  to  the  effect  that  the  affidavit  required 
of  an  applicant  for  a  homestead  entry,  when  made  before  a 
clerk,  may  contain  a  statement  of  the  facts  which  authorize 
the  affidavit  to  be  verified  before  such  officer. 

But  I  think  that  even  in  the  absence  of  any  statute  or 
department  regulation  on  the  subject,  the  applicant  might 
prove  the  existence  of  the  facts  which  authorized  him  to 
swear  to  his  affidavit  before  the  clerk,  by  his  own  oath.  As 
I  have  said,  they  must  be  shown  or  proven  in  some  way  be- 
fore an  affidavit  taken  by  a  clerk  can  be  used  in  the  land 
office.  The  usual  way  of  proving  facts  like  these  in  such  a 
proceeding,  is  the  oath  of  the  applicant.  And  if  they  are  so 
proved,  I  think  the  oath  may  be  made  before  the  clerk 
authorized  to  take  the  affidavit. 

As  the  authority  of  the  clerk  to  swear  the  applicant  to  the 
affidavit  depends  on  the  existence  of  the  facts  excusing  the 
latter's  attendance  at  the  land  office,  it  is  convenient  and 
proper  that  they  should  be  made  to  appear  to  him,  before 
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admiDisteriDg  the  oath  of  the  applicant.  And  this  maj  be 
convenient! J  done  bj  incorporating  the  applicant's  state- 
ment concerning  them  in  his  affidavit.  On  the  other  hand, 
if  the  proof  of  these  facts  must  be  made  before  the  register 
or  receiver,  the  applicant  is,  in  effect,  deprived  of  the  priv- 
ilege of  making  his  affidavit  at  home,  before  the  clerk.  And 
if  he  attends  at  the  district  land  office  at  all,  he  has  no  use 
for  the  excusatory  facts  and  may  make  his  affidavit  there 
without  any  reference  to  them. 

On  the  whole,  my  conclusion  is,  the  act  of  1864  permit- 
ting an  applicant  to  make  his  affidavit  for  a  homestead 
entry  in  a  certain  contingency  before  a  clerk,  by  a  necessary 
implication  requires  such  applicant,  before  he  can  avail 
himself  of  such  privilege,  to  show  by  oath  that  such  contin- 
gency exists;  and  that  the  clerk  may,  as  incidental  to  his 
power  to  take  the  affidavit,  administer  such  oath. 

The  matter  is  also  material,  for  on  the  existence  of  the 
excusatory  facts  depends  the  power  of  the  clerk  to  admin- 
ister the  oath  to  the  affidavit  and  the  right  of  the  applicant 
to  take  the  same  before  him,  and  use  it  in  the  land  office. 

Neither  is  it  necessary  to  allege  in  the  indictment  that  the 
false  oath  was  taken  ''deliberately  and  corruptly  '*  or  other- 
wise than  as  indicated  by  the  language  of  the  statute,  defin- 
ing the  crime,  namely,  that  the  defendant — "  willfully  and 
contrary'*  to  his  oath  to  testify  truly  did  state  what  he  did 
"not  believe  to  be  true." 

If  the  defendant  willfully  stated  in  his  affidavit  that  which 
he  did  not  believe  to  be  true,  he  thereby  committed  the  per- 
jury defined  in  this  statute,  and  nothing  further  need  be 
alleged  to  show  it.  It  is  admitted  that  in  charging  a  com- 
mon law  perjury  it  is  usual  and  probably  necessary  to  allege 
that  the  oath  is  willfully  and  corruptly  false.  (2  Whar.  G. 
L.,  sec.  1286;  2  Bish.  0.  L.,  sec.  1046). 

But  this  is  a  statute  offense,  and  it  is  sufficient  to^ describe 
it  in  the  words  of  the  statute.  In  this  case  the  comiptness 
or  evil  intent  is  sufficiently  manifest  from  the  terms  of  the 
statute.  No  one  can  willfully  testify  in  a  matter  material,  to 
that  which  he  does  not  believe,  with  other  than  an  evil  in- 
tent; or  in  other  words,  corruptly. 
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Nor  is  it  necessary  that  it  should  appear  from  the  indict- 
ment that  the  clerk  made  a  jurat  ot  memorandum  on  the 
affidavit,  stating  when  and  where  the  defendant  swore  to 
the  same.  If  the  oath  was  in  fact  administered  bj  the 
<slerk  to  the  defendant,  it  is  not  necessary,  for  the  purpose 
of  this  proceeding,  that  he  should  have  made  a  memoran- 
dum of  the  fact  on  the  affidavit  or  elsewhere.  The  guilt  or 
innocence  of  the  defendant  depends  on  the  state  of  his 
knowledge  when  he  took  the  oath,  and  not  on  the  subse- 
quent conduct  of  the  officer  in  making  or  omitting  to  make 
a  memorandum  of  the  transaction . 

But  I  do  not  think  it  is  sufficiently  alleged  in  the  indict- 
ment that  the  defendant  was  sworn  to  the  affidavit. 

The  affidavit  and  the  subscription  thereto  are  set  out  in 
the  indictment,  and  this  should  have  been  followed  by  an 
allegation  to  the  effect,  that  the  defendant  being  then  and 
there  duly  sworn  by  the  clerk  of  the  court  for  Linn  county, 
did  depose  and  state  that  said  affidavit  was  true. 

The  allegation  in  the  indictment  that  the  defendant  did 
depose  and  state  contrary  to  his  said  oath,  is,  if  anything,  an 
attempt  to  assign  perjury  on  a  ''said'*  or  supposed  oath,  the 
administration  of  which  is  nowhere  alleged. 

But  the  fact  that  the  defendant  was  sworn  must  be  dis- 
tinctly stated.  It  is  not  sufficient  even  that  it  appears  by 
implication.     (2  Whar.  C.  L.,  sec.  1287). 

It  is  also  objected  to  the  indictment  that  it  does  not  allege 
that  the  defendant  was  a  resident  of  Linn  county  at  the  time 
of  taking  the  oath;  and  that  the  affidavit  refers  to  an  appli- 
cation not  identified  by  number  or  description  of  the  land 
mentioned  therein. 

But  as  the  demurrer  to  the  indictment  must  be  sustained 
because  it  does  not  appear  therefrom  that  the  defendant  was 
sworn  to  the  affidavit,  it  is  not  necessary  to  consider  these 
objections. 

If  the  defendant  was  sworn  to  the  affidavit  set  out  in  the 
complaint,  before  the  clerk,  and  the  same  was  false  to  his 
knowledge  in  any  one  of  the  particulars  alleged,  an  indict- 
ment for  perjury  may  be  maintained  thereon.  I  will,  there- 
fore, submit  the  matter  to  the  next  grand  jury  for  their  con- 
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sideratioD,  when  these  objections  may  be  obviated  in  the 
preparation  of  another  indictment. 

The  demurrer  is  sustained,  and  the  charge  is  directed  to 
be  sobmitted  to  the  next  grand  jury. 


In  the  Matter  of  the  Grand  Jury. 

District  Coubt,  Distbict  of  Oreoon. 
Mabch  23, 1886. 

Expulsion  op  Ghinbsb — Violation  op  the  Tbbatt  and  Law  PKHMimNO 
THKM  TO  Rbsidb  IN  THE  UNITED  Statbs. — ^The  grand  jory  advised  to  find 
indictments  under  section  5336  of  the  B.  S.,  against  persons  guilty  of 
driving  or  attempting  to  drive  the  Chinese  out  of  the  country,  or  of  mal- 
treating or  intimidating  them  for  the  purpose  of  constraining  them  to 
depart  from  the  country,  because  such  conduct  is  calculated  and  prima 
faeU  intended,  to  prevent  and  hinder  the  execution,  operation  or  fulfil- 
ment of  the  treaties  and  laws  of  the  United  States  permitting  the  Chineae 
to  reside  here. 

Before  Deady,  District  Judge. 

Deady,  J.  After  instructing  the  grand  jury  as  to  the  gen- 
eral nature  of  their  powers  and  duties  and  mode  of  proceed- 
ing, the  court  called  their  attention  specially  to  the  recent 
attacks  on  the  Chinese  in  this  vicinity,  and  gave  them  the 
following  charge  on  the  subject: 

An  evil  spirit  is  abroad  in  this  land — not  only  here,  bat 
everywhere. 

It  tramples  down  the  law  of  the  country  and  fosters  riot 
and  anarchy. 

Now  it  is  riding  on  the  back  of  labor,  and  the  foolish 
Issachar  couches  down  to  the  burden  and  becomes  its  serv- 
ant. 

Lawless  and  irresponsible  associations  of  persons  are 
forming  all  over  the  country,  claiming  the  right  to  impose 
their  opinions  upon  others,  and  to  dictate  for  whom  they 
shall  work  and  whom  they  shall  hire,  from  whom  they  shall 
buy,  and  to  whom  they  shall  sell,  and  for  what  price  or 
compensation.  In  these  associations  the  most  audacious 
and  unscrupulous  naturally  come  to  the  front,  and  for  the 
time  being  control  their  conduct.     Freedom,  law  and  order 
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are  so  far  subverted  and  a  tyranny  is  set  up  in  our  midst 
most  gross  and  galling. 

Nothing  like  it  has  afflicted  the  world  since  the  middle 
ages,  when  the  lawless  barons  and  their  brutal  followers 
desolated  Europe  with  their  private  wars  and  predatory 
raids,  until  the  husbandman  was  driven  from  his  ravaged 
field  and  the  artisan  from  his  pillaged  shop,  and  the  fair 
land  became  a  waste. 

The  dominant  motive  of  the  movement  is  some  form  of 
selfishness  and  its  tendency  is  backward  to  barbarism — the 
rule  of  the  strongest,  guided  by  no  other  or  better  precept 
than  this,  ''might  makes  right." 

This  is  not  the  time  or  place  to  inquire  into  the  cause  of 
this  condition  of  society.  It  may  be  the  natural  outcome  of 
the  modern  political  economy,  which  assuming  that  the  con- 
flict of  private  interests  will  produce  economic  order  and 
right,  has  reduced  the  relation  between  capital  and  labor  to 
the  mere  matter  of  supply  and  demand,  and  limited  the  duty 
and  obligation  of  the  one  to  the  other,  to  the  payment  of 
the  minimum  of  wages  for  the  maximum  of  labor  on  the  one 
hand,  and  the  getting  the  maximum  of  wages  for  the  mini- 
mum of  labor  on  the  other. 

But  whatever  the  cause,  I  have  faith  that  the  teaching  of 
experience  and  the  good  sense  and  love  of  justice  of  the  peo- 
ple will  find  a  remedy  for  the  evil  in  time.  And  in  the 
meanwhile  it  behooves  those  of  us  into  whose  hands  the 
administration  of  the  law  and  the  conservation  of  the  public 
peace  is  confided,  to  do  what  we  can  wisely  but  firmly,  to 
prevent  this  evil  spirit  from  destroying  the  material  re- 
sources of  the  country  and  making  any  improvement  in  the 
condition  of  society,  in  this  respect,  still  more  difficult  and 
doubtful. 

Lately,  this  spirit  has  been  manifesting  itself  in  Oregon, 
by  assaulting,  robbing  and  driving  out  the  helpless  Chinese 
who  are  engaged  among  us  at  lawful  labor  for  an  honest 
living. 

The  excuse  given  for  this  conduct  is  that  the  Chinese  are 
taking  the  bread  out  of  the  mouths  of  their  assailants  by 
working  for  less  wages  and  living  cheaper  than  the  latter 
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can.  Iq  other  words,  they  complain  of  the  industry  and 
economy  of  the  Chinese  as  being  beyond  their  competition. 

As  we  all  know,  this  statement  mast  be  taken  with  much 
allowance.  True,  the  Chinaman  is  industrious  and  econom- 
ical, and  he  has  the  advantage  of  being  temperate  and  faith- 
ful to  his  engagement.  But  he  demands  and  gets  better 
wages  here  than  white  men  in  any  other  part  of  the  world, 
and,  save  in  the  matter  of  whisky  and  tobacco,  he  lives  as 
well  and  is  as  well  clad  as  the  bulk  of  common  laborers  any- 
where. 

But  this  outcry  against  the  Chinese  as  laborers  is  not 
new.  It  was  heard  from  thirty  to  fifty  years  ago,  when  the 
native  mobs  in  our  eastern  towns  and  cities  undertook  to 
drive  out  the  comparatively  **  cheap  labor  *'  of  Ireland  and 
Germany,  particularly  the  latter,  that  was  then  crowding 
into  this  country  and  filling  the  places  of  the  slothful  and 
shiftless. 

It  is  not  necessary  now  to  consider  the  right  of  a  people 
to  oppose  or  put  a  stop  to  an  undesirable  immigration.  For 
my  own  part  I  have  no  doubt  that  the  United  States  has 
the  same  right  to  prevent  an  immigration  within  its  boun- 
daries, of  people  that  it  deems  objectionable,  as  it  would 
have  to  repel  an  armed  invasion  by  them. 

But  this  is  a  matter  for  the  whole  country,  represented 
by  the  national  government,  to  decide,  and  not  for  individ- 
uals or  neighborhoods,  or  even  states. 

The  Chinese  now  in  this  country  are  here  under  the  sanc- 
tion of  a  solemn  treaty  with  the  United  States,  and  any  at- 
tempt on  the  part  of  individuals,  acting  singly  or  in  num- 
bers to  expel  them  by  any  threat,  menace,  violence  or  ill 
usage  is  not  only  wrong  but  unlawful. 

Our  treaty  relations  with  China  extend  over  a  period  of 
more  than  forty  years. 

On  July  3,  1845,  a  '*  treaty  of  peace,  amity  and  com- 
merce "  was  negotiated  by  Caleb  Cushing,  on  behalf  of  the 
United  States.  (Pub.  Treat.  116.)  By  it  the  citizens  of 
this  country  were  granted  the  right  to  frequent  and  reside 
with  their  families,  and  trade  at  the  five  ports  of  Kwang- 
€how,  Amoy,  Puchow,  Ningpo  and  Shanghai. 
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On  Jane  18,  1858,  William  B.  Bead  negotiated  another 
treaty,  in  which  the  government  of  China  agreed  to  defend 
the  oitizens  of  the  United  States  in  China  ''from  all  injury 
or  insult  of  any  kind."  (Pub.  Treat.  129.)  To  this  there 
was  a  supplement,  on  November  8th,  of  the  same  year* 
(Pub.  Treat.  137.) 

On  July  28,  1868,  a  treaty  was  negotiated  by  William  H. 
Seward,  containing  sundry  articles  in  addition  to  the  last 
one.     (Pub.  Treat.  147.) 

By  article  Y  of  this  treaty,  **  the  United  States  and  the 
emperor  "  cordially  recognize  the  inherent  and  inalienable 
right  of  man  to  change  his  home  and  allegiance,  and  also 
the  mutual  advantage  of  the  free  mif<ration  and  emigration 
of  their  citizens  and  subjects  respectively  from  the  one 
country  to  the  other  for  purposes  of  curiosity,  of  trade,  or 
as  permanent  residents.  The  high  contracting  parties  there- 
fore join  in  reprobating  any  other  than  an  entirely  voluntary 
emigration  for  these  purposes." 

Article  YI  provides:  "Citizens  of  the  United  States  visit- 
ing or  residing  in  Chioa  shall  enjoy  the  same  privileges, 
immunities  or  exemptions  in  respect  to  travel  or  residence 
as  may  be  there  enjoyed  by  the  citizens  or  subjects  of  the 
most  favored  nations;  and  reciprocally,  Chinese  subjects 
visiting  or  residing  in  the  United  States  shall  enjoy  the  same 
privileges  and  immunities  and  exemptions  in  respect  to 
travel  or  residence  as  may  be  then  enjoyed  by  the  citizens 
or  subjects  of  the  most  favored  nation.*' 

On  November  17,  1880,  another  treaty  concerning  "  im- 
migration'* was  negotiated.     (22  Stats.  826.) 

Article  1  of  this  treaty  gave  to  the  United  States  the  right 
to  "regulate,  limit  or  suspend,"  but  not  to  **  absolutely 
prohibit,"  the  coming  to  or  residence  of  Chinese  laborers 
in  the  United  States  whenever  it  was  thought  that  their 
residence  here  was  contrary  to  "  the  interests ''  of  the 
country  or  endangered  "  the  good  order  "  thereof. 

Article  2  provided  that  Chinese^  other  than  laborers  and 
Chinese  laborers  then  in  the  United  States,  ''shall  be 
allowed  to  go  and  come  of  their  own  free  will  and  accord, 
and  shall  be  accorded  all  the  rights^  privileges  and  immu- 
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nities  and  exemptions  which  are  accorded  to  the  citizens 
and  subjects  of  the  most  favored  nation.*' 

Under  the  concession  contained  in  this  treaty  congress 
passed  the  restriction  act  of  May  6,  1882  (22  Stat.  58),  sus- 
pending the  coming  of  Chinese  laborers  to  this  conntry  for 
the  term  of  ten  years  from  the  expiration  of  ninety  days 
after  the  date  thereof. 

The  significance  of  the  stipulation  in  the  foregoing  trea- 
ties with  China,  to  the  effect  that  the  Chinese  in  this  coun- 
try shall  be  entitled  to  all  the  privileges  and  immunitiea 
that  are  ''  accorded  to  the  citizens  and  subjects  of  the  most 
favored  nation/*  will  be  better  understood  by  a  reference  to 
our  treaty  stipulations  with  Great  Britain  on  that  subject. 
By  article  1  of  the  treaty  of  "commerce"  with  that 
country,  of  July  13,  1815  (Pub.  Treat.  293),  renewed  and 
continued  in  force  by  article  4  of  the  treaty  of  October 
20,  1818  (Pub.  Treat.  299),  and  further  indefinitely  con- 
tinued by  article  2  of  the  treaty  of  August  6,  1827  (Pub. 
Treat.  312),  it  is  provided:  ''The  inhabitants  of  the  two 
countries,  respectfully,  shall  have  liberty  freely  and  securely 
to  come  with  their  ships  and  cargoes  to  all  such  places, 
ports  and  rivers  in  the  territories  aforesaid  (of  the  United 
States  and  Great  Britain  in  Europe),  to  which  other  for- 
eigners are  permitted  to  come,  to  enter  into  the  same,  and 
to  come  and  reside  in  any  parts  of  the  said  territories, 
respectively." 

From  this  brief  statement  of  the  treaties  bearing  on  the 

subject,  you  will  perceive  that  any  attempt  to  compel  or 

constrain  any  Chinese  resident  of  this  country  to  remove 

^  from  or  to  any  particular  place,  or  to  refrain  from  following 

any  lawful  occupation  or  doing  any  lawful  work  that  he  may 

find  to  do,  is  not  only  morally  wrong  but  contrary  to  the 

Jaw  of  the  land. 

It  is  commonly  known  that  during  the  past  few  weeks 
gangs  of  masked  men  have,  in  the  night  time,  entered  the 
Ileuses  and  camps  of  peaceful  Chinese  residents,  engaged 

^Im^l'fS^^^^^      and  threats  of  personal  violence,  have 
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There  is  no  doubt  but  that  this  brutal  and  inhuman  con- 
duct is  a  gross  violation  of  the  rights  guaranteed  to  these 
people  by  the  national  government  through  the  treaties 
aforesaid.  Nor  is  there  any  doubt  of  the  power  of  con- 
gress to  provide  for  the  punishment  of  any  person  who 
injures,  annoys  or  disturbs  any  subject  of  a  foreign  govern- 
ment, resident  in  any  part  of  the  United  States,  contrary  to 
the  treaty  stipulations  with  such  government. 

The  powers  of  the  national  government,  though  limited 
in  number  and  subject,  are  supreme  in  their  sphere.  A 
treaty  with  a  foreign  power  is  the  supreme  law  of  the  land; 
and  congress  may  provide  a  punishment  for  its  infraction 
or  the  deprivation  of  or  injury  to  a  right  secured  by  it,  as 
in  the  case  of  an  ordinary  law. 

Without  this  power  the  national  government  would  be 
unable  to  keep  faith  with  other  nations.  In  all  our  exter- 
nal relations  the  individual  states  are  unknown.  The  gov- 
ernment of  the  Union  or  United  States  stands  for  all,  and 
in  this  respect  may  enforce  obedience  to  its  authority  by 
the  prosecution  and  punishment  of  individuals  who  act  con- 
trary thereto. 

The  next  question  is,  has  congress  passed  any  law  for  the 
punishment  of  persons  who,  contrary  to  the  treaty  stipula- 
tions, molest  the  subjects  of  foreign  powers  resident  in  this 
country  ? 

So  far  as  my  judgment  goes,  the  matter  is  not  free  from 
doubt.  I  am  quite  clear  that  congress  has  not  passed  any 
act  having  this  object  solely  and  directly  in  view.  The 
reason  for  the  omission  may  be,  that  heretofore  it  was  not 
thought  necessary,  as  each  state  could  and  would,  in  the 
ordinary  course  of  justice,  furnish  protection  to  all  persons 
living  within  its  border.  But  this  illasion  has  been  dis- 
pelled; and  experience  has  demonstrated  that  unless  the 
general  government  furnishes  the  Chinese  on  this  coast  with 
protection,  their  treaty  rights  may  be  violated  with  im- 
punity. 

Section  5519  of  the  revised  statutes  is  broad  enough  in 
its  terms  to  cover  the  case.  This  is  section  2  of  the  act  of 
April  20, 1871  (17  Stat.  13),  passed  to  enforce  the  fourteenth 
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amendment,  and  proyides  for  the  panishment  of  persons^ 
who  "  conspire  or  go  in  disgniae  upon  the  highway  or  apon 
the  premiaes  of  another  for  the  purpose  of  depriving  *'  any 
one  of  ''the  equal  pretection  of  the  laws,'*  etc.  But  ia 
U.  8.  v.  Harris,  106  U.  8.  629,  the  supreme  court  held  that 
this  section,  as  regarded  the  inhabitants  of  a  state  simply, 
was  unconstitutional;  that  the  prohibition  of  the  amendment 
as  to  "equal  protection  of  the  law,'' was  directed  against 
the  state,  and  not  individuals,  and  therefore  congress  could 
not,  by  way  of  enforcing  such  amendment,  provide  for  the 
punishment  of  individuals  who  commit  such  acts. 

Notwithstanding  this  decision,  it  has  been  suggested  that, 
although  this  section  is  unconstitutional,  as  an  act  to  en- 
force the  fourteenth  amendment,  it  is  valid  as  an  act  to 
enforce  treaty  stipulations  guaranteeing  a  foreigner,  living 
in  any  state,  the  protection  of  the  laws  therein.  The  sug- 
gestion is  a  plausible  one,  to  say  the  least  of  it,  but  I  do 
not  feel  confidence  enough  in  it  to  adopt  it. 

Section  6336  of  the  revised  statutes,  which  is  also  carved 
out  of  section  2  of  the  act  of  April  20,  1871  (17  Stat.  13)^ 
to  enforce  the  fourteenth  amendment,  ''and  for  other  pur- 
poses,'* provides  that — 

"  If  two  or  more  persons  in  any  state  or  tenitory  conspire 
to  overthrow,  put  down  or  destroy  by  force  the  government 
of  the  United  States,  or  to  levy  war  against  them,  or  to 
oppose  by  force  the  authority  thereof;  or  by  force  to  prevent, 
hinder  or  delay  the  execution  of  any  law  of  the  United  Staiee; 
or  by  force  to  seize,  take  or  possess  any  property  of  the 
United  States  contrary  to  the  authority  thereof;  each  of 
them  shall  be  punished  by  a  fine  of  not  less  than  five  hun- 
dred dollars  and  not  more  than  five  thousand  dollars,  or  by 
imprisonment  with  or  without  hard  labor  for  a  period  of 
not  less  than  six  months  nor  more  than  six  years,  or  by 
both  such  fine  and  imprisonment." 

This  section  has  nothing  to  do  with  the  fourteenth 
amendment,  and  there  is  no  doubt  of  its  constitutionality. 
It  was  copied  into  the  act  of  1871,  aforesaid,  from  the  act 
of  July  31,  1861  (12  Stat.  284),  "to  define  and  punish  cer- 
tain conspiracies  "  against  the  United  States,  of  a  seditious 
or  treasonable  character. 
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And  the  only  qaention  now  is,  does  it  include  the  acts  or 
conduct  under  consideration  ? 

Speaking  only  for  this  occasion,  and  reserving  my  final 
judgment  until  I  may  hear  the  matter  fully  argued,  I  think 
it  does.  The  attempt  to  drive  the  Chinese  out  of  the  coun- 
try, or  to  maltreat  or  intimidate  them  with  a  view  of  con- 
straining them  to  depart,  is  prima  facte  an  attempt  to 
prevent  and  hinder  the  execution,  operation  or  fulfillment 
of  a  law  of  the  United  States,  namely,  the  treaties  with 
China  of  1868  and  1880.  And  a  conspiracy  or  agreement  of 
two  or  more  persons  to  engage  in  such  conduct  may  for  that 
reason  be  well  characterized  as  a  seditious  and  treasonable 
conspiracy  against  the  authority  and  laws  of  the  United 
States. 

A  mere  assault  or  even  robbery  committed  on  a  China- 
man without  any  ulterior  purpose  other  than  a  desire  to  vex 
and  annoy  or  to  steal,  may  not  be  a  violation  of  this  section. 
Prima  facie,  such  conduct  is  not  intended  to  prevent  the 
execution  or  operation  of  the  law  of  the  United  States  giv- 
ing the  Chinese  the  right  to  reside  here  indefinitely. 

But  when,  as  I  have  said,  the  purpose  of  the  conduct  is 
to  expel  the  Chinese  from  the  country,  either  by  direct 
deportation  or  such  intimidation  or  violence  as  is  likely  to 
constrain  them  to  go,  I  instruct  you  that  the  case  comes 
within  that  clause  in  the  section  which  makes  it  a  crime 
' '  by  force  to  prevent,  hinder  or  delay  the  execution  of  any 
law  of  the  United  States ." 

Some  cases  will  be  submitted  to  you  by  the  district  attor- 
ney of  persons  charged  with  mobbing  and  driving  Chinese 
in  this  vicinity,  who*  have  been  held  to  answer  therefor 
before  you. 

Take  these  cases  and  examine  them  carefully,  and  if  you 
find  that  any  of  the  parties  have  maltreated,  menaced  or 
intimidated  Chinese  for  the  purpose  or  with  the  intent  to 
compel  or  constrain  them  to  leave  the  country  or  to  remove 
from  any  place  therein,  it  will  be  your  duty  to  present  them 
to  the  court  for  trial. 

Trusting  that  you  will  do  your  duty  in  the  premises,  and 
that  you  will,  according  to  the  obligation  of  your  oaths  and 
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your  duty  as  citizens,  present  things  tralj  as  they  come  to 
your  knowledge,  without  fear,  favor  or  affection,  I  commit 
the  matter  to  yonr  hands. 


See  Baldwin  t.  Fhaaks,  120  U.  8.  678;  and  Pogi,  633. 


The  Aberoorn — J.  E.  Campbell,  Libellant. 

DiBTBICT  COUBT,  DiBTBICT  OF  OrEOON. 

Maboh  25,  1886. 

1.  PiLOTAOE  ON  Columbia  Ritib — Right  of  Mastbb  to  Choosx  Pilot.— The 
Columbia  rlTer  is  the  boundary  between  two  states — Oregon  and  Wash- 
ington— within  the  purpose  and  spirit  of  section  4236  of  the  revised 
statutes,  and  therefore  the  state  of  Oregon  cannot  require  a  veesel  bound 
in  or  out  of  said  river  to  take  an  Oregon  pilot  or  pay  him  half  or  any 
pilotage,  if  the  master  thereof  prefers  to  and  does  take  a  Washington 
pilot. 

Before  Deadt,  District  Jndge. 
Mr.  Raleigh  Stott,  for  libellant. 
Mr,  Henry  Ach^  for  the  claimant. 

Deadt,  J.  This  suit  was  commenced  on  December  26, 
1885,  to  recover  the  snm  of  one  hundred  and  seventy-six 
dollars  for  half  pilotage. 

It  was  heard  on  February  15th,  on  an  exception  to  the 
answer,  and  the  decision  has  since  been  delayed  to  suit  the 
convenience  of  counsel. 

It  is  alleged  in  the  libel,  that  the  libellant,  J.  E.  Camp- 
bell, is  and  since  prior  to  October  19,  1885,  has  been  a  duly 
licensed  pilot  under  the  law  of  Oregon  and  the  United 
States  for  the  Columbia  river  bar,  attached  to  the  pilot  boat 
Governor  Moody,  and  that  on  or  about  said  October  19th 
he  piloted  the  British  bark  Abereorn  from  the  sea  over  the 
bar  to  Astoria;  that  afterward,  and  before  the  commence- 
ment of  this  suit)  said  vessel  was  lying  at  Astoria,  drawing 
twenty  feet  of  water,  and  bound  out  to  sea,  when  the  libel- 
lant offered  his  services  to  the  master  to  pilot  her  over  the 
bar,  which  offer  was  refused,  and  said  vessel  is  going  to  sea 
with  a  pilot  other  than  one  belonging  to  said  boat,  where- 
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fore  the  libellant  is  entitled  to  recover  the  valtie  of  the  ser- 
vices so  tendered  and  refased,  namely:  the  sum  of  one 
hundred  and  seventy-six  dollars. 

The  answer  of  James  Laidlaw,  the  agent  of  the  owners, 
substantially  admits  the  allegation  of  the  Iibel»  and  as  a 
defense  thereto,  alleges  that  at  and  before  the  tender  of 
pilot  service  by  the  libellant,  the  master  of  the  Abercom 
had  employed  Alexander  Malcolm,  who  was  a  duly  licensed 
pilot  under  the  law  of  Washington  and  the  United  States, 
to  pilot  said  vessel  to  sea;  and  that  said  Alexander  Malcolm 
did  thereafter  so  pilot  the  same,  for  which  he  was  duly  paid 
by  said  master. 

The  libellant  excepts  to  this  defense  as  irrelevant. 

By  the  Oregon  pilot  act  of  October  20,  1882,  the  pilot 
commissioners  for  the  Columbia  river  and  bar,  may  license 
as  many  bar  pilots  as  they  may  deem  necessary;  and  such 
pilots  must  keep  a  seaworthy  boat  of  a  certain  tonnage  on 
the  pilot  ground.     (See.  Law,  p.  19). 

Section  33  of  the  act  provides  that — 

"A  pilot  who  brings  a  vessel  in  over  the  Columbia  river 
bar  is  entitled  to  pilot  her  to  sea,  when  next  she  leaves  the 
river;"  but  the  commissioners  may  allow  the  master  to  take 
another  pilot  from  the  same  boat. 

The  object  of  this  section  was  to  reward  a  pilot  for  cruis- 
ing off  shore  for  vessels  bound  into  the  river,  by  giving  him 
the  exclusive  right  to  the  comparatively  easy  and  lucrative 
service  of  taking  a  vessel  out  that  he  had  been  to  the  trouble 
of  finding  and  bringing  in.  And^by  section  30  of  the  act 
(Ses.  L.,  p.  20),  it  provided  that  if  such  pilot's  offer  of  ser- 
vices is  declined  by  the  master,  he  shall  pay  him  half  pilot- 
age. A  claim  for  pilotage  on  such  grounds  may  be  enforced 
in  the  admiralty,  either  against  the  master  or  the  vessel. 
(The  Glencarne,  7  Sawy,  222). 

By  section  21  of  the  act  of  February  18,  1885  (Ses.  L.,  p. 
35),  the  pilot  commissioners  were  required  to  build  a  pilot 
boat  at  the  expense  of  the  state,  for  the  use  of  the  bar  pilots 
licensed  by  them,  which  it  is  well  understood  has  been 
done,  and  that  the  vessel  mentioned  in  the  libel  as  the  Gov- 
ernor Moody,  to  which  the  libellant  is  attached,  is  the  boat. 
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The  object  of  this  legiBlation,  so  far  as  appears,  was  to  de- 
prive the  tag  boats  at  the  month  of  the  river  of  the  privilege 
of  carrying  bar  pilots  or  being  in  anv  way  engaged  in  the 
pilot  service.  The  result  is  so  well  known  that  it  may  be 
mentioned  here  as  a  fact.  The  pilots  connected  with  the 
togs  have  taken  out  licenses  as  bar  pilots  under  the  laws  of 
Washington,  and  are  piloting  vessels  over  the  bar  in  con- 
nection with  the  towage  service.  Hence  this  controversy. 
The  pilot  Malcolm  is  a  Washington  pilot,  and  doubtless 
cruises  on  one  of  the  tags,  and  when  he  piloted  the  Abercorn 
to  sea  he  did  so  as  what  may  be  called  a  tug  pilot,  in  con- 
tradistinction to  a  schooner  pilot. 

Congress  having  the  power  to  regulate  commerce,  may 
regulate  pilotage  as  a  matter  pertaining  thereto,  on  the  nav- 
igable waters  of  the  United  States.  Bat  until  congress  ex- 
ercises such  power  the  state  may  make  such  regulations. 
(The  Olencarn^,  7  8a wy.  202). 

By  the  act  of  March  2,  1837  (5  Stats.  153,  see.  4236,  R. 
8.),  congress  provided  that— 

"  The  master  of  any  vessel  coming  into  or  going  out  of 
any  port  situate  upou  waters  which  are  the  boundary  be- 
tween two  states,  may  employ  any  pilot  duly  licensed  or 
authorized  by  the  laws  of  either  of  the  states  bounded  on  such 
waters,  to  pilot  the  vessel  to  or  from  such  port." 

It  is  well  known  that  this  act  grew  out  of  the  **  pilot  war*' 
between  New  York  and  New  Jersey,  in  which  each  state 
undertook  to  secure  its  pilots  some  exclusive  privilege  or 
advantage  on  the  pilot  ground  in  and  about  the  mouth  of 
the  Hudson. 

In  the  case  of  The  Panama  (1  Deady,  31),  this  court  held 
that  the  territory  of  Washington  is  a  "state"  within  the 
purpose  and  spirit  of  this  legislation;  and  this  ruling  was 
followed  in  The  Ullock,  9  Sawy.  641. 

Assuming,  then,  that  section  4236  of  the  revised  statutes 
is  applicable  to  pilotage  on  the  Columbia  river,  the  bound- 
ary between  Oregon  and  Washington,  this  suit  cannot  be 
maintained. 

As  between  the  Oregon  pilots,  doubtless  the  regulation 
compelling  the  master  of  a  vessel  to  take  the  pilot  out  of  the 
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river  that  brought  him  in,  is  valid  and  binding.  Bat  the 
state  cannot  compel  a  vessel  in  the  Columbia  river  to  take 
an  Oregon  pilot  under  any  circumstances,  or  to  pay  him  half 
or  any  pilotage,  if  the  master  prefers  to,  and  does  take  a 
Washington  pilot. 

The  matter  is  too  plain  for  argument,  and  only  needs  to 
be  stated,  to  be  understood.  The  act  of  congress  is  para- 
mount, and  no  regulation  of  the  state  can  impair  or  limit  its 
operation. 

As  applied  to  the  facts  and  circumstances  of  this  case,  it 
declares  in  effect^  that  the  master  of  any  vessel,  whether 
bound  in  or  out  of  the  Columbia  river,  may  take  a  pilot 
from  either  Oregon  or  Washington,  without  any  refer* 
ence  to  the  fact  of  which  offered  his  services  first,  or 
whether  either  of  them  had  served  as  pilot  on  the  vessel 
before. 

The  libel  is  dismissed,  and  the  respondent  is  entitled  to  a 
decree  for  costs  and  disbursements. 

Circuit  Court,  August  23,  1886. 
Sawyer,  C.  J.  I  think  the  view  taken  by  the  district 
judge  is  correct.  I  cannot  add  anything  of  importance  to 
the  observations  made  by  him  at  the  hearing  in  the  court 
below.  For  the  reasons  given  in  the  opinion  of  the  district 
judge,  the  decree  is  affirmed. 


In  re  Thomas  Baldwin,  on  Habeas  Corpus. 

GiBOurr  Court,  Distuot  of  Ca.lifobnia. 

MiLBCH  31,  1886. 

1.  CoNSTiTunoHAL  Law— SECTION  5519,  Beyxsbd  Statutks.— The  constitu- 
tionality of  section  5519  of  the  revised  statntes  of  the  United  States,  so 
far  as  it  embraces  a  conspiracy  to  deprive  Chinese  residents  of  any  state, 
of  the  privileges  and  immnnities  secured  to  them  by  existing  treaties^ 
discussed,  and  a  certificate  of  opposition  of  opinion  between  the  judges 
granted. 

Before  Sawteb,  Circuit  Jadge,  and  Sabin,  District  Judge, 
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Mr.  A.  L.  Hart^  for  the  petitioner. 

Mr.  Hall  McJUider  and  Mr.  J.  W.  Armstrong,  for  the 
respondent. 

Bawteb,  Circuit  Judge.  The  petitioner  is  in  the  custody  of 
the  marshal  of  this  district,  under  a  warrant  issued  by  a  United 
States  commissioner,  upon  a  charge  of  conspiracy  with  a 
number  of  other  persons  named,  to  deprive  certain  Chinese 
residents  of  the  town  of  Nicokus,  but  not  citizens  of  the 
United  States,  of  their  right  to  reside,  and  pursue  their 
lawful  vocations  in  said  town,  and  of  actually  depriving 
them  of  such  right,  by  forcibly  expelling  them  from  their 
homes  and  from  the  town  in  pursuance  of  said  conspiracy, 
thereby  depriving  them  of  their  rights  and  privileges  under 
the  laws,  and  of  the  equal  protection  of  the  laws,  guaran- 
teed to  them  under  our  treaty  with  China.  The  charge  is, 
apparently,  founded  upon  section  6619  of  the  revised 
statutes  of  the  United  States,  which  so  far  as  applicable  to 
this  case,  provides  that: 

"If  two  or  more  persons  in  any  state  or  territory  con- 
spire *  *  *  for  the  purpose  of  depriving,  directly  or  indi- 
rectly, any  person  or  class  of  persons  of  the  eqtud  protection  of 
the  laws,  or  of  equal  privileges  or  immunities  under  the  laws, 
*  *  *  each  of  such  persons  shall  be  punished  by  a  fine 
of  not  less  than  five  hundred  dollars,  or  more  than  five 
thousand  dollars,  or  by  imprisonment,  with  or  without  hard 
labor,  not  less  than  six  months,  nor  more  than  six  years,  or 
by  both  such  fine  and  imprisonment.'* 

It  seems  to  me,  that  there  can  be  no  doubt,  that  the  acts 
charged  are  within  the  provisions  of  this  section,  and  if  the 
provisions,  so  far  as  they  embrace  Chinese  aliens — subjects 
of  the  emperor  of  China— are  constitutional  and  valid,  that 
they  constitute  a  very  grave  oflFense  against  the  United 
States.  So  far  as  the  provisions  relate  to  the  territories 
over  which  the  United  States  have  exclusive  legislative 
power,  there  can  be  little  doubt  that  the  act  is  valid. 
(National  Bank  v.  Yankton,  101  U.  S.  129,  133).  If  invaUd 
so  far  as  the  state  is  concerned,  the  provision  as  to  the  ter- 
ritories is  easily  severable,  and  it  will  be  upheld  so  far  to 
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be  valid.  {Packet  Co.  v.  Keohik,  96  Id.  80,  89;  Preaser  v. 
minoU,  116  U.  S.  253).  But  in  VixUed  States  ▼.  Harris, 
106  n.  S.  629,  this  proTision  was  held  to  be  unconstitutional 
and  void,  so  far  as  it  applies  to  citizens  of  the  United  States, 
within  a  state.  If  that  decision  is  applicable  to  the  facts  of 
this  case,  of  course  it  is  controlling,  and  the  petitioner  is 
unlawfully  held,  and  must  be  discharged. 

But  the  case  of  Harris  depended,  solely,  upon  the  four* 
teenth  amendment,  which  was  held  to  be  aimed  only  at  state 
action,  and  did  not  apply  to  unlawful  combinations  of  indi- 
vidual citizens  against  other  citizens,  acting  wholly  without 
color  of  law,  or  authority  of  the  state.  On  that  ground, 
alone,  it  was  held  to  be  unconstitutional — the  provisions 
authorizing  appropriate  legislation  to  enforce  the  amend- 
ment, extending  no  further,  than  to  protect  the  rights 
expressly  provided  for  in  the  amendment.  In  this  case, 
however,  the  Chinese  aliens,  against  whom  the  conspiracy 
is  aimed,  do  not  rely  upon  the  fourteenth  amendment  alone, 
or  at  all,  except  so  far  as  the  right  to  enjoy  all  the  privi- 
leges and  immunities  of  citizens  and  the  equal  protection  of 
the  laws,  is  implied  from  its  provisions,  recognizing  the 
rights,  by  protecting  them  from  hostile  state  legislation, 
upon  the  principles  adopted  in  ex  parte  Yarbrough,  110  U. 
S.  662,  664,  666,  and  United  States  v.  Wadddl,  112  Id.  76, 
80.  They  rely,  mainly,  upon  other  express  provisions  of  the 
constitution.  Art.  6  of  the  national  constitution  provides 
that,  ''this  constitution  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof;  and  all  treaties  made, 
or  which  shall  be  made  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land,  and  the  judges 
in  every  state  shall  be  bound  thereby,  anything  in  the  consti- 
tution, or  latas  of  any  state  to  the  contrary,  notwithstanding,^^ 
Art.  1,  sec.  10:  ''That  no  state  shall  enter  into  any  treaty, 
alliance,  or  confederation." 

Art.  2,  sec.  2:  That  the  president  "shall  have  power, 
by  and  with  the  advice  and  consent  of  the  senate,  to  make 
treaties,  provided  two-thirds  of  the  senators  present  con- 
cur," and  the  last  clause  of  section  8,  article  1,  that  con- 
gress "  shall  have  power  to  make  all  laws  which  shall  be 
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necessary  and  proper  for  carrying  into  execution  the  fore- 
going  powers,  and  cdl  other  powers  vested  by  this  constitntion 
in  the  goyernment  of  the  United  States,  or  in  any  depart- 
ment or  officer  thereof.'* 

Thus  the  states  have  surrendered  the  treaty-making  power 
to  the  general  goyernment,  and  vested  it  exclusively  in  the 
president  and  senate,  and  when  duly  exercised  by  the  presi- 
dent and  senate,  the  treaty  resulting  becomes  the  supreme 
law  of  the  land,  to  which  not  only  state  laws,  but  state  con- 
stitutions, are  in  express  terms  subordinated.  As  to  what 
subjects  are  within  the  treaty-making  power,  see  ParrotCs 
case,  6  Sawy.  368,  369,  aud  the  numerous  cases  there  cited. 
It  certainly,  under  the  authorities  there  cited,  embraces 
the  entire  subject-matter  of  our  treaties  with  China.  The 
rights,  privileges,  and  immunities  guaranteed  are  within 
the  treaty-making  power  to  grant.  They  are  created  under* 
and  are  dependent  upon  the  constitution  of  the  .United 
States.  And  in  United  States  v.  Beese,  tbe  supreme  court 
holds  that,  ''rights  and  immunities  created  by,  or  dependent 
upon,  the  constitution  of  the  United  States,  can  be  prvlected 
by  congress.  Tbe  form  and  manner  of  protection  may  be  such 
as  congress  in  the  legitimate  exercise  of  legislative  power, 
shall  provide.  This  may  be  varied  to  meet  tbe  necessity 
of  the  particular  right  to  be  protected."  (92  U.  S.  217.) 
And  in  YarborougKs  case,  the  supreme  court  say:  ''The 
power  arises  out  of  the  circumstance  that  the  function  in 
which  the  party  was  engaged,  or  the  right  which  he  is  about 
to  exercise,  is  dependent  on  the  laws  of  the  United  Steves.  In 
both  of  these  cases  it  is  the  duty  of  the  government  to  see  that 
lie  may  exercise  this  right  freely,  and  to  protect  him.  from 
violence  while  so  doing,  or  on  account  of  so  doing.''  (110  U. 
S.  628;  112  Id.  80.)  There  is  nothing  in  the  suggestion  of 
counsel  that  the  Chinese,  on  this  principle,  are  better  oS 
than  citizens.  It  is  presumed  that  the  state  will  protect  its 
own  citizens,  while  long  experience  shows,  that  it  will  not 
always  protect  foreigners,  against  the  prejudice  and  hatred 
of  citizens.  But  whether  the  suggestion  be  true,  or  not, 
cannot  affect  the  question;  for  the  state  has  not,  in  this 
particular,   surrendered  the  power  of   protecting  its  own 
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citizens,  among  themselves,  to  the  United  States.  It  has, 
however,  surrendered  its  power  over  the  intercourse  of  its 
citizens  with  foreign  nations  to  the  general  government. 
The  relations  between  the  United  States  and  foreign  gov- 
ernments are  matters  of  international,  not  mere  state,  con- 
cern. The  power  to  make  treaties,  aud  to  grant  rights, 
within  the  state,  to  aliens,  under  treaties,  necessarily,  in- 
volves the  power  to  protect  those  rights  when  granted, 
either  against  the  acts  of  the  states,  or  the  citizens  of  the 
several  states.  Without  this  power  of  protecting  the  rights 
granted  to  aliens  by  treaty,  against  hostile,  local  piejudices, 
the  power  to  grant  such  rights  would  be  utterly  futile,  and 
nugatory.  Every  right  must  have  its  remedy,  or  it  is  prac- 
tically no  right.  The  power  to  grant,  without  the  power  to 
protect,  would  be  but  in  name,  without  the  substance.  It 
is  necessary  for  the  national  government  to  be  empowered 
to  execute  its  own  laws,  and  especially  its  treaty  stipulations 
with  other  nations.  Without  this  power  it  would  be  im- 
possible to  avoid  giving  good  cause  for  wars.  Hence,  the 
power  to  protect  the  rights  granted  under  treaties,  as  cor- 
relative to  the  power  to  grant,  was  fully  vested  in  congress 
by  the  constitution.  If  this  puts  the  Chinaman,  as  is 
said,  in  a  better  position  than  the  citizen,  so  be  it.  The 
state  has  surrendered  that  power  to  the  general  govern- 
ment in  the  one  case,  while  it  has  not  done  so  in  the  other. 
It  might  as  well  be  said  that  the  alien,  Chinese,  or  other 
nationality,  is  better  off  than  the  citizen,  because  the  former 
can  always  sue  a  citizen  in  the  national  courts,  while  the 
latter  cannot.  There  can  be  no  doubt,  that  making  the 
violation  of.  any  rights  so  secured  by  the  constitution  and 
treaties,  ''  made  under  the  authority  of  the  United  States,'* 
by  a  combination  of  individuals,  a  criminal  offense  against 
the  nation,  and  punishable  as  such,  as  is  provided  by  sec- 
tion 5519,  is  a  proper  mode  of  protection. 

Such  combinations  to  violate  treaty  rights  are  matters  not 
merely  of  state,  but  of  international  concern,  and  may  well 
involve  questions  of  peace  and  war.  By  article  5  of  the 
treaty  called  the  Burlingame  treaty,  "the  United  States 
and  the  emperor  cordially  recognize  the  inherent  and  incdien^ 
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abU  right  of  man  to  change  his  home  and  allegiance,  and, 
also,  the  mntnal  advantage  of  the  free  migration  and  emigra- 
tion of  their  citizens  and  subjects,  respectiyely,  from  the  one 
oonntrj  to  the  other,  for  the  purposes  of  cariosity,  of  trade, 
or  as  permanent  residents."  And  article  6  further  secures  to 
Chinese  residents  *' all  privileges,  immunities,  and  exemp- 
tions, enjoyed  by  the  citizens  and  subjects  of  the  most  favored 
nation.''  (16  Stats.  740. )  The  amended  treaty  of  1880  adds 
the  still  more  comprehensive  word,  ''r^A^,"  to  the  words 
"privileges,  immunities,  and  exemptions,"  and  expressly 
provides  that  **  Chinese  laborers  who  are  now  in  the  United 
States  shall  be  allowed  ta  go  and  come  of  their  own  free 
wiU  and  accord."    And  article  3  of  the  latter  is  as  follows: 

**  If  Chinese  laborers,  or  Chinese  of  any  other  class,  now 
either  permanently  or  temporarily  residing  in  the  territory  of 
the  United  States,  meet  with  ill-treatment  at  the  hands  of 
any  other  persons,  the  government  of  the  United  States  will 
exert  all  its  powers  to  devise  measures  for  their  protection, 
and  to  secure  to  them  the  same  rights,  privileges,  immani- 
ties,  and  exemptions,  as  may  be  enjoyed  by  the  citizens  or 
subjects  of  the  most  favored  nation,  and  to  which  they  are 
entitled  by  treaty."    (22  Stats.  827.) 

Our  treaty  with  Oreat  Britain,  still  in  force,  will  disclose 
what  some  of  the  right  so  secured  to  the  Chinese  by  these 
treaties  are.  It  provides  that  'Uhe  inhabitants  of  the  two 
countries,  respectively,  shall  have  liberty  freely  and  securely 
to  come  with  their  ships  and  cargoes  to  all  such  places, 
ports,  and  rivers  in  the  territories  aforesaid  [of  the  United 
States  and  Oreat  Britain  in  Europe]  to  which  other  for- 
eigners are  permitted  to  come,  to  enter  into  the  same,  and 
to  remain  and  reside  in  any  parts  of  said  territories,  respect- 
ively.''   (Pub.  Treat.  293,  299.  312.) 

Thus,  the  United  States  government  has,  by  these  treaties, 
made  in  pursuance  of  the  constitution  and  under  the  anthor- 
ity  of  the  United  States,  imposed  upon  itself  the  express 
obligation  "  to  exert  all  its  power  to  devise  means  for  their 
[Chinese  residents]  protection,"  and  to  secure  them  the 
*'Hy?Us,  privileges,  immunities,  and  exemptions,"  to  which 
they  are  entitled,  where  such  Chinese  residents  meet  with 
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ill-treatment  at  the  hands  of  any  other  persona, ''  as  well  as  in 
conseqnenoe  of  unfriendly  legislation  by  the  states.  This 
right  ia  not  limited  to  state  action,  as  the  fourteenth  amend- 
ment  was  held  to  be  limited,  but  it  is  expressly  extended  to 
individual  acts.  Among  those  rights  is  the  right  to  select 
a  place  for  temporary  or  permanent  residence,  and  to  reside 
and  pursue  their  lawful  vocations  at  the  places  so  selected. 
As  to  what  the  privileges  and  immunities  secured  are,  see 
Parrotfs.case,  6  Sawy.  373,  and  cases  cited;  and  People  v. 
Marx,  99  N.  Y.  386.  Proper  means  for  protecting  these 
rights,  certainly,  include  the  enacting  of  criminal  laws  for 
enforcing,  protecting,  and  securing  the  rights  guaranteed 
by  the  treaties  made  in  pursuance  of  the  provisions  of  the 
constitution  cited. 

These  Chinese  residents  of  Nicolaus,  therefore,  had  rights 
arising  under,  and  dependent  upon,  the  constitution  of  the 
United  States,  and  the  treaties  made  in  pursuance  thereof, 
between  the  Uaited  States  and  the  emperor  of  China,  which 
were  violated  by  the  acts  charged,  upon  which  the  arrest 
was  made,  and  rights,  which  it  was  competent  for  congress 
to  protect  by  legislation  in  a  proper  form,  under  the  clause 
cited,  which  authorizes  it  ''to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the  fore- 
going powers  vested  by  this  constitution  in  the  government 
of  the  United  States  or  in  any  department  thereof."  And 
it  was  its  imperative  duty  to  protect  such  rights.  Thus  the 
case  of  the  Chinese  residents  of  Nicolaus  is  clearly  distin- 
guishable from  that  of  United  States  citizens  arising  under 
the  fourteenth  amendment,  considered  in  the  case  of  United 
States  V.  Harris,  supra,  and  rests  upon  other  and  further 
provisions  of  the  national  constitution.  Had  section  5519 
been  expressly  limited  in  terms  without  including  any  other 
parties  to  a  conspiracy  for  depriving,  directly,  or  indirectly, 
Chinese  subjects  residing  in  the  United  States  of  the  ''equal 
protection  of  the  laws,"  or  of  "  equal  privileges  and  immu- 
nities under  the  laws,"  guaranteed  to  them  by  the  treaties, 
there  could,  scarcely,  be  a  doubt  I  think,  of  its  constitu- 
tionality and  validity.  If,  therefore,  it  be  void,  as  to  the 
Chinese  subjects  affected  by  the  acts  charged,  as  well  as  to 
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similar  acta,  perpetrated  upon  citizens  of  the  United  States, 
it  is  only  so,  because  congress  has  attempted  to  accomplish 
too  much  in  the  same  section,  by  the  use  of  language  too 
comprehensive,  including  persons  to  whom  these  powers 
did  not  extend,  and  by  so  doing  has  vitiated  the  whole.  It 
is  not  because  the  language  does  not  include  them,  or  for 
want  of  constitutional  power,  but  for  want  of  proper  form 
in  the  provision — because  it  is  too  broad;  simply  because  it 
it  has  '^spread  too  large  a  net/'  But  Chinese  8ubje9t8  resid- 
ing in  the  United  States,  under  the  stipulation  of  our  treaties 
with  China,  constitute  a  separate,  distinct,  independent 
class,  with  distinctly  defined  and  easily  recognized  limits; 
and  it  is  not  readily  perceived,  why  the  das$  may  not  be 
easily  segregated  and  the  provisions  of  the  statute  held  con- 
stitutional and  valid,  and  be  fully  enforced  as  to  that  class, 
even  though  void  as  to  other  persons  and  classes,  relying  on 
other  provisions  of  the  constitution,  easily  recognized,  and 
without  difficulty  segregated. 

Why  should  uot  the  principle  adopted  in  Packet  Co.  v. 
Keokuk,  affirmed  in  Presaer  v.  lUinois,  at  the  present  term  of 
the  supreme  court,  apply  ?  The  Chinese  residents,  under 
the  treaty,  may  be  regarded  as  a  subject-matter  entirely 
distinct  from  citizens  of  the  United  States.  The  provisions 
of  the  section  as  to  the  states,  and  as  to  the  territories, 
operate,  certainly,  upon  distinct  subjects-matter,  and  the 
act,  I  take  it,  could,  and  would,  be  held  valid  under  the 
authorities  cited,  as  to  the  territories,  even  though  void  as 
to  the  states  and  their  citizens.  They  are  easily  segregated, 
then  why  cannot  the  Chinese  residents,  as  one  subject-mat- 
ter, be  separated  from  citizens  as  another,  upon  similar 
principles  ? 

The  language  of  the  court  in  United  States  v.  Harris  on 
this  point  should,  doubtless,  be  considered  with  reference 
to  the  special  facts  of  the  case  then  in  judgment  But  still, 
it  must  be  confessed,  that  it  is  very  broad,  and  the  rule  laid 
down,  may  be  intended  to  cover  any  case  that  can  be  brought 
within  the  terms  of  the  statute.  If  so,  of  course,  the  ruling 
is  authoritative  and  controlling  in  this  court.  But  like  con- 
gress, in  the  language  of  section  5519,  may  not  the  court 
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also  have,  inadvertently,  need  language  broader  than  the 
exigencies  of  the  case  before  it  required  ? 

It  is  proper  to  obserre,  that  in  the  case  of  Beese,  there 
was  a  defect  in  the  statute,  and,  also,  in  the  indictment,  in 
the  omission  of  one  constitutional  element,  or  ingredient 
necessary  to  constitute  the  offense.  Under  the  fifteenth 
amendment  then  in  question,  it  was  necessary  that  the  dis- 
crimination should  be  "on  account  of  race,  color,  or  pre- 
vious copdition  of  servitude. "  This  essential  dement  was 
omitted  in  the  act,  and  in  the  indictment,  and  the  court  could 
not  perfect  the  statute  or  indictment  by  inserting  it.  It  was 
with  special  reference  to  this  omission,  that  the  coart  made 
the  observations  in  respect  to  separating  the  constitutional, 
from  the  unconstitutional,  part  of  a  provision  so  manifestly 
indefinite,  afterward  repeated  in  United  States  v.  Harris, 
with- reference  to  the  thirteenth  amendment.  To  the  pro- 
visions and  facts  then  under  discussion,  the  observations 
seem  to  me  to  be  more  appropriate,  than  to  the  sections  of 
the  statutes,  constitutional  provisions,  and  the  facts,  as  now 
presented.  It  must  be  remembered  that  section  6519,  has 
thus  far,  only  been  considered  by  the  supreme  court,  with 
reference  to  the  authority  conferred  upon  congress  by  the 
thirteenth,  fourteenth,  and  fifteenth  amendments  relating  to 
specific  subjects-matter.  It  has  never  yet  been  considered 
with  reference  to  the  powers  conferred  by  the  more  general 
and  comprehensive  clauses  cited  in  this  opinion  from  the 
constitution,  as,  originally,  adopted.  The  difference  be- 
tween the  cases  is  very  obvious,  and  the  result  arising  upon 
the  different  conditions  may,  and,  it  seems  to  me  should, 
be  entirely  different. 

The  only  difficulty  I  have,  is,  in  satisfactorily  determining, 
whether  the  rule  indicated  in  United  States  v.  Harris,  or 
that  in  Packet  Company  v.  Keokuk,  and  in  Presser  v. 
Illinois,  supra,  relating  to  the  segregation  of  the  consti- 
tutional from  the  unconstitutional  parts  of  the  section, 
should  be  applied  to  the  facts  disclosed  in  the  petition, 
writ,  and  return  in  this  case.  I  can  perceive  no  prac- 
tical difficulty  in  applying  the  rule  adopted  in  the  latter 
case.    If  there  is  none,  it  should  be  applied.     The  specific 
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question  is  one  of  vast  conseqnenoe  to  the  entire  Chineee 
population  of  the  United  States,  and  of  the  ntmoet 
importanee  to  the  peace  and  good  order  of  society,  through- 
out  the  entire  Pacific  coast.  It  is  of  international  conse- 
quence, involving  the  honor  and  good  faith  of  the  TTnited 
States,  and  possibly  the  question  of  peace  or  war.  If  this 
section  of  the  statute  is  valid,  as  to  Chinese  subjects  resid- 
ing in  the  United  States,  and  embraces  the  acts  set  out  in 
the  petition  and  return,  then  the  acts  of  all  the  pablic 
meetings  throughout  the  land  looking  to,  and  providing  for 
depriving  Chinese  subjects  of  the  rights,  privileges,  immu- 
nities, and  exemptions,  secured  to  them  by  our  treaties 
with  China,  by  means,  popularly  known  as  "boycotting,'' 
or  any  other  coercive  means,  no  matter  in  what  form,  or 
through  what  channels  applied,  are  criminal,  and  all  those 
participating  in  them,  must  be  subject  to  the  very  severe 
penalties  denounced  by  the  statute.  I  can  perceive  no  way 
of  escaping  this  conclusion.  The  depriving  of  persons  of 
any  of  the  rights  protected,  by  any  means,  either  ^'directly 
or  indirectly y''  is  prohibited.  Where  one  has  a  lawful  right 
to  do  any  given  thing,  it  would  seem  that  no  body  of  other 
persons  can,  properly  or  lawfully,  combine  or  conspire 
together  to  use  coercive  means,  in  any  form,  to  prevent  him 
from  doing  that  thing.  The  two  rights  are  inconsistent,  and 
cannot  properly  co-exist.  It  can  make  no  difference  in 
principle  whether  the  coercion  is  applied  by  direct  force,  or 
by  combined  and  concerted  action,  to  prevent  him  from 
exercising  his  right,  by  depriving  him  of  the  means  of  pro- 
curing a  livelihood,  and  thereby  inducing  starvation,  or  even 
less  serious  consequences. 

If  the  statute  in  this  particular  is  not  valid,  then  there 
are  no  means  now  provided  by  congress  of  protecting  Chi- 
nese subjects  in  the  enjoyment  of  the  rights  secured  to  them 
by  the  treaties,  through  the  eriminal  laws  of  the  country, 
unless  the  acts  are  within  the  provisions  of  section  5508,  or 
5336,  revised  statutes,  and  if  there  is  no  statute  covering 
the  case,  then  the  government  has  not  yet  fulfilled  its  treaty 
obligations  under  article  3  of  the  treaty  of  1880.  I  shall 
not  stop  to  discuss  section  5508,  and  only  remark  that  sec- 
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tion  5336  provides  that:  "If  two  or  more  persons  in  any 
state  or  territory  conspire  to  overthrow,  put  down,  or 
destroy  by  force  the  government  of  the  United  States,  or  to 
levy  war  against  them,  or  to  oppose  by  force  the  authority 
thereof;  or  by  force  to  prevent^  hinder,  or  delay  the  execviion 
of  any  law  of  the  United  States;  or  by  force  to  seize,  take,  or 
possess  any  property  of  the  United  States,  contrary  to  the 
authority  thereof;  each  of  them  shall  be  punished  by  a  fine 
of  not  less  than  five  hundred  dollars  and  not  more  than  five 
thousand  dollars,  or  by  imprisonment  with  or  without  hard 
labor,  for  a  period  of  not  less  than  six  months  nor  more 
than  six  years,  or  by  both  such  fine  and  imprisonment" 

A  treaty,  says  the  constitution,  is  a  part  of  ''  the  supreme 
law  of  the  land."  It  has  been  insisted,  that  the  acts  set  forth 
in  the  petition,  constitute  a  conspiracy  by  force  to  prevent, 
hinder,  or  delay  the  execution  of  the  treaty  stipulations,  or 
obstruct  their  operation,  which,  it  is  said,  is  equivalent  to 
obstructing  its  execution,  and,  therefore,  of  obstructing  the 
execution  of  a  law  of  the  United  States.  If  this  be  so, 
then  the  acts  charged  constitute  an  offense  against  the  United 
States  under  this  section,  as  well  as  under  section  5519.  I 
am  officially  informed  that  thirteen  persons  have  just  been 
indicted  under  this  section  in  one  of  the  states  of  this  cir- 
cuit. But  it  seems  to  me  that  the  acts  are  not  so  manifestly 
within  the  provisions  of  this  section  and  section  5508  as 
within  section  5519. 

The  specific  questions  now  presented  are  questions  of  too 
vast  consequence  to  be  finally  determined  by  a  subordinate 
court.  The  peace  and  good  order  of  the  Pacific  coast  and 
the  honor  and  good  faith  of  the  nation  are  involved  and  re^ 
quire  that  the  question  should  be  at  once  presented  to  and 
promptly  decided  by  the  supreme  court  of  the  United  Statesl 

The  supreme  court  in  United  States  v.  Harris,  supra,  says: 
''Proper  respect  for  a  co-ordinate  branch  of  the  govern- 
ment, requires  the  courts  of  the  United  States  to  give  effect 
to  the  presumption  that  congress  will  pass  no  act  not  within 
its  constitutional  powers.  This  presumption  should  pre- 
vail, unless  lack  of  constitutional  authority  to  pass  the  act 
in  question  is  clearly  demonstrated."    (p.  635.) 
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If  there  be  any  doabt,  then,  as  to  the  constitutional  aa- 
thoritj  of  congress  to  pass  section  6519,  in  its  present  com-> 
prehensive  form,  so  far  as  it  embraces  the  specific  facts 
disclosed  in  this  case,  which  have  not  yet  been  considered 
by  the  supreme  court,  or  as  to  the  applicability  of  the  ob- 
servations of  the  supreme  court  in  relation  to  separating 
the  constitutional  or  unconstitutional  parts  of  the  act,  to 
the  specific  facts  now  presented— the  only  point  upon  which 
I  entertain  any  doubt — the  doubt  should  be  resolved,  espe- 
cially in  this  court,  in  favor  of  the  validity  of  the  statute  in 
this  particular,  and  the  question  be  referred  at  once  to  the 
supreme  court,  to  be  authoritatively  determined. 

As  there  is  doubt  in  my  mind  upon  the  point  suggested 
under  the  authorities  as  they  now  stand,  I  shall  for  the 
present,  and  for  the  purposes  of  this  case,  rule  against  the 
petitioner,  remand  him  to  the  custody  of  the  marshal,  and 
dismiss  the  writ. 

I  do  not  desire^  however,  to  be  considered  as  finally  de- 
termining the  question  in  such  seuse,  that  it  may  not  be 
open  for  reconsideration,  should  the  question  be  again  pre- 
sented in  other  cases,  before  an  authoritative  decision  can 
be  had  in  the  supreme  court. 

My  associate,  though  with  doubt  and  hesitation,  dissents 
from  the  rulings  made,  and  a  certificate  of  opposition  of 
opinion  will  be  made  if  either  party  desires  it,  and  a  writ 
of  error  to  the  supreme  court  allowed.  In  view  of  the  cir- 
cumstances and  of  the  doubts  entertained,  should  a  writ  of 
error  be  taken,  the  prisoner  will  be  allowed  to  go  at  large 
on  his  own  recognizance,  until  the  decision  on  appeal.  And 
in  case  the  writ  is  pressed  to  an  early  hearing,  it  is  sug- 
gested that  the  government  do  not  prosecute  other  similar 
cases  arising  under  the  revised  statutes,  especially  such  as 
have  already  arisen,  until  an  authoritative  decision  can  be 
had. 

Ijet  the  writ  be  dismissed,  and  the  prisoner  remanded  to 
the  custody  of  the  marshal. 

See  Btkxne  case,  120  tJ.  8.  678. 
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Ellis  G.  Hughes  v.  The  Dundee  Mortgage  and  Trust 
Investment  Company. 

CiRCxnT  Court,  District  op  Oregox. 
March  31,  1886. 

1.  Acnov  ON  AN  Entibb  Djeicand. — Where  an  action  is  brought  on  a  part  only 

of  an  entire  and  indiYlsible  demand,  the  pendency  thereof  may  be  pleaded 
in  abatement  of  another  action  on  the  remainder,  and  a  judgment  in  either 
may  be  pleaded  in  bar  of  the  other. 

2.  Cask  in  JuDotEiNT.— H.  was  appointed  the  attorney  of  the  defendant— a 

foreign  corporation  engaged  in  loaning  money  in  Oregon  on  note  and 
mortgage — and  on  February  12,  1883,  after  being  so  employed  about 
eight  years,  he  brought  an  action  against  said  corporation  to  recover  the 
sum  of  twenty-one  thousand  two  hundred  and  fifty-eight  dollars  and 
eighty  cents,  the  alleged  yalue  of  his  services  for  that  period,  without 
specifying  any  particular  service,  except  attending  to  two  suits,  for  which 
he  claimed  the  sum  of  seven  hundred  and  iifty-iive  dollars  and  eighty 
cents,  and  had  judgment  therein  for  eight  thousand  four  hundred  and 
seven  dollars  and  sixty-one  cents  and  three  hundred  and  ninety  dollars 
and  live  cents  costs  and  disbursements;  and  afterwards,  on  September  5, 
1884,  he  brought  this  action  against  said  corporation  to  recover  the  sum 
of  eleven  thousand  two  hundred  and  twenty-two  dollars  and  seventy-four 
cents,  with  interest  from  January  31,  1880,  for  services  as  an  attorney 
during  the  period  covered  by  the  former  action  in  making  and  delivering 
to  the  defendant  five  hundred  and  fifty-four  certificates  of  the  title  to 
lands  ofTei^ed  to  the  latter  as  security  for  loans,  the  sum  demanded  being 
equal  in  amount  to  one  per  centum  of  the  moneys  loaned  on  the  lands 
included  in  said  certificates:  Ht^,  that  the  claim  now  sued  for  was  a 
part  of  an  entire  and  indivisible  demand  and  cause  of  action  existing 
when  the  former  action  was  brought,  and  that  the  judgment  therein  is  a 
bar  to  this  action. 

3.  Attobnbt  and  Clibnt.— The  services  of  a  standing  or  regularly  appointed 

attorney  are  usually  rendered  pursuant  td  some  general  agreement  or 
understanding,  and  whatever  is  due  therefor  at  the  expiration  of  the 
service  or  emplo.vment  constitutes  but  one  cause  of  action;  and  courts 
should  be  careful  in  such  cases,  in  the  application  of  a  rule  against  split- 
ting up  demands,  not  to  leave  any  loophole  through  which  an  attorney 
may  be  tempted  to  harass  and  oppress  his  client  with  vexatious  or  spite- 
ful litigation. 

4.  JuDOicBNT  NOT  SusPBNDXD  BT  Wbit  OF  Ebbob. — A  writ  of  srror  is  in  the 

nature  of  a  new  suit  to  set  aside  or  annul  a  judgment  for  error  of  law 
apparent  on  the  face  of  the  record,  and  pending  the  same  the  judgment 
is  in  full  force  and  effect  as  a  bar  or  an  estoppel. 
6.  Inconsistbnt  Positions  in  Coubt. — A  party  who  takes  a  position  in  the 
course  of  a  litigation  is  estopped  to  act  inconsistently  therewith,  so  long 
as  the  same  is  unretracted,  and  this  includes  the  case  of  one  who  having 
•36 
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taken  a  judgment  of  thia  oonrt  against  himself,  to  the  supreme  oonrt  on 
a  writ  of  error,  attempts,  while  said  proceeding  is  still  pending,  to  plead 
said  judgment  in  btf  of  an  action  against  himself  "by  the  plaintiff 
therein. 

Before  Deady,  District  Jadge. 
Mr.  EUia  G,  Hughes,  pro  se. 
Mr.  Earl  C.  Bronnaugh,  for  the  defendant 

Deadt,  J.  This  action  was  commenced  on  September  5, 
1884,  to  recover  the  sum  of  eleven  thousand  two  hundred 
and  twenty-two  dollars  and  seventy-four  cents,  with  interest 
from  January  31,  1880,  to  date,  amounting  in  all  to  fifteen 
thousand  three  hundred  and  fifty  dollars  and  nineteen  cents. 

It  is  alleged  in  the  complaint,  that  the  plaintiff  is  a  citizen 
of  the  state  of  Oregon,  and  the  defendant  is  a  corporation 
daly  formed  under  the  laws  of  Great  Britain,  having  its 
principal  office  at  Dundee,  Scotland,  and  is  now  lawfolly 
engaged  in  business  in  Oregon,  and  that  the  Oregon  & 
Washington  Trust  Investment  company  was,  from  January 
1,  1876,  to  January  31,  1880,  a  corporation  also  duly  formed 
under  said  law,  engaged  in  loaning  money  in  Oregon  and 
Washington  on  note  and  mortgage,  with  an  agency  at  Port- 
land. That  during  said  period,  plaintiff  was  a  practicing 
attorney  at  law,  resident  at  Portland;  and  at  the  request  of 
said  Trust  Investment  company,  and  for  its  use  and  benefit, 
did  "make  and  issue  to  it  in  writing,"  five  hundred  and 
fifty-four  separate  certificates,  whereby  he  became  respon- 
sible to  said  corporation,  that  the  title  to  the  real  property 
mentioned  therein  was  in  the  party  seeking  a  loan  thereon; 
and  that  the  same  was  free  from  all  liens  and  incumbrances, 
for  which  service  and  responsibility  said  Trust  Investment 
company  "undertook  and  agreed  to  pay  the  plaintiff  the 
reasonable  value  "  thereof,  which  is  one  per  centum  on  the 
amount  of  the  loans  made  on  said  certificates,  namely: 
one  million  one  hundred  and  twenty-two  thousand  two  hun- 
dred and  seventy-four  dollars;  and  that  said  Trust  Invest- 
ment company,  on  January  31,  1880,  by  reason  of  the 
issuing  of  said  certificates,  became  and  was  indebted  to  the 
plaintiff  in  the  sum  of  one  per  centum  on  said  amount, 
namely:  eleven  thousand  two  hundred  and  twenty-two  dol- 
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lars  and  Beyentv-foar  cents.  That  on  January  31, 1880,  said 
Trust  Investment  company  amalgamated  with  the  defendant, 
and  assigned  all  its  property  thereto,  in  consideration 
whereof,  the  latter  ''did  assume  and  agree  to  pay  all  ^d 
every  of  the  debts  and  liabilities  "  of  the  former,  including 
the  debt  due  the  plaintiff;  but  that  neither  of  said  corpor- 
ations has  paid  the  same,  or  any  part  thereof;  and  the  whole 
is  now  justly  due  him  from  the  defendant. 

Among  other  defenses,  the  answer  of  the  defendant  con- 
tains the  following: 

The  plaintiff  ought  not  to  have  or  maintain  this  action, 
because  on  February  12,  1883,  he  commenced  an  action 
against  the  defendant  in  this  court,  alleging  in  the  com- 
plaint therein,  that  said  Trust  Investment  company,  did 
about  January  1,  1876,  appoint  the  plaintiff  its  attorney,  to 
attend  to  its  business  in  Oregon  and  Washington,  pursuant 
to  which  the  plaintiff  did,  between  January  1,  1876,  and 
January  1,  1880,  render  service  in  said  corporation  ''in 
consulting  and  advising  it  about  its  business  and  other 
acts  and  attendances  in  and  about  said  business,  at  its 
request,  of  the  value  of  two  thousand  five  hundred  dollars 
per  annum;*'  that  about  January,  1880,  said  corporation 
amalgamated  with  the  defendant,  who  thereupon  "  assumed 
its  indebtedness  and  liabilities,  including  its  indebtedness  to 
plaintiff,"  and  that  "  thereafter  the  plaintiff  rendered  services 
to  the  defendant  as  its  attorney,  and  paid  out  money  for  it, 
up  to  January  1, 1882,"  the  value  of  which  amounted  to 
two  thousand  five  hundred  dollars;  that  it  was  also  alleged 
in  the  complaint  in  said  action  that  the  defendant  was 
indebted  to  the  plaintiff  for  services  in  two  certain  lawsuits 
in  the  further  sum  of  seven  hundred  and  fifty-five  dollars  and 
eighty  cents,  and  that  the  aggregate  of  defendant's  liability 
to  plaintiff  on  these  several  accounts  was  twenty-one 
thousand  two  hundred  and  fifty-eight  dollars  and  eighty 
cents;  that  the  defendant  made  a  defense  to  the  action,  and 
on  the  trial  thereof  the  plaintiff  had  judgment  for  the  sum 
of  eight  thousand  four  hundred  and  seven  dollars  and  sixty- 
one  cents,  and  three  hundred  and  ninety  dollars  and  five 
cents  costs  and  disbursements,  which  judgment  remains  in 
full  force  and  effect. 
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It  is  then  alleged  in  the  defense  that  the  service  mentioned 
in  the  complaint  herein  was  rendered  before  the  commence- 
ment of  said  former  action,  and  that  whatever  sum  of  money 
may  be  due  the  plaintiff  for  or  on  account  of  saoh  service, 
was  dne  prior  to  the  commencement  of  said  former  action; 
and  that  all  the  service  alleged  in  the  complaint  herein  to 
have  been  rendered  to  the  Trust  Investment  company  and  to 
this  defendant  was  performed  under  an  appointment  of 
plaintiff,  as  the  attorney  of  the  Trust  Investment  company 
and  this  defendant,  as  alleged  in  the  complaint  in  said 
former  action,  wherefore  the  defendant  says  that  the  plain- 
tiff is  ''  by  said  former  judgment  forever  barred  from  recov- 
ering herein.'* 

To  this  defense  the  plaintiff  demurs,  for  that  it  does  not 
contain  facts  sufficient  to  constitute  a  defense;  and  the  point 
relied  on  in  the  argument  in  support  of  it,  is  ''that  it  does 
not  appear  that  the  claim  or  account  of  the  indebtedness  of 
the  Trust  Investment  company  made  in  the  former  action 
was  placed  (put)  in  issae,  litigated  or  passed  into  judgment 
therein." 

The  point  was  also  made  that  the  judgment  in  the  former 
action  was  suspended  by  operation  of  the  writ  of  error  sued 
out  thereon  by  the  defendant,  but  was  afterwards  specially 
withdrawn. 

In  support  of  the  point,  tlie  plaintiff  cites  1  Tidd's  Prac. 
685;  Bu88el  v.  Place,  94  U.  S.  610;  and  Bigelow  on  Estop. 
087-9. 

It  is  apparent  from  this,  thiit  the  plaintiff  has  miscon- 
ceived the  nature  of  this  plea  or  defense.  It  is  not,  as  he 
appears  to  think,  a  plea  of  a  former  recovery  or  adjudica- 
tion of  the  claim  sued  on  here,  and  that  therefore  it  must 
show  with  the  certainty  required  in  pleading  an  estoppel, 
that  such  claim  was  made  and  passed  on  in  said  former 
action. 

But  the  defense  is  a  plea  that  the  plaintiff  brought  a 
former  action  on  the  same  cause  of  action — the  same  con- 
tract or  accounir— by  reason  of  which  he  is  barred  from 
maintaining  another  action  thereon  or  any  part  thereof, 
although  such  part  may  not  have  been  actually  set  up  in  the 
other  action. 
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This  defense  is  not  an  estoppel,  bnt  a  bar,  founded  on  a 
role  of  pablio  policy,  as  jnst  and  expedient  as  the  statnte  of 
limitations.  This  rule  declares,  that  no  one  ought  to  be 
twice  yezed  for  the  same  cause — Nemo  debet  bia  vexari  pro 
eadem  causa.  It  assumes  that  it  is  better  that  a  plaintiff 
who  wantonly  or  negligently  splits  a  claim  into  parts,  for 
the  purpose  of  suit,  should  lose  one  of  them,  than  that  the 
adverse  party  should  be  needlessly  harassed  by  litigating 
in  detail,  matters  that  could  and  should  have  been 
determined  in  one  action. 

As  was  said  by  Mr.  Justice  Nelson,  in  Guernsey  y.  Carver 
8  Wend.  494:  "The  law  abhors  a  multiplicity  of  suits." 
And  therefore,  if  a  party  bring  an  action  on  a  part  only  of 
an  entire  and  indivisible  demand,  the  pendency  thereof 
may  be  pleaded  in  abatement  of  another  action  on  the 
remainder,  and  a  judgment  in  either  may  be  pleaded  as  a  bar 
of  the  other.  {Bagot  v.  WiUiarns,  3  Barn.  &  Ores.  235;  S.  0. 10 
Com.  Law,  115;  Logan  v.  Cqfrey,  30  Pa.  St.  196;  Warren  v. 
Gominga,  6  Cush.  103;  Lucas  y.  Le  Compie,  42  111.  303; 
Farrington  v.  Payne^  15  John.  432;  Guernsey  y.  Carver y  8 
Wend.  492;  Bendernagle  v.  Cocks,  19  Wend.  207;  Beekman 
y.  Plainer,  15  Barb.  551;  The  Beformed  P.  D.  Church  y. 
Brovm.  64  Barb.  191;  Secor  y.  Sturgis,  16  N.  T.  648;  Baird 
y.  U.  S.  96  U.  S.  430;  BeloU  y.  Morgan,  7  Wall.  623; 
Stark  y.  Starr,  94  U.  8.  485.) 

In  Secor  y.  Sturgis,  supra  (554),  it  is  said:  **  The  principle 
is  settled  beyond  dispute  that  a  judgment  concludes  the 
rights  of  the  parties  in  respect  to  the  cause  of  action  stated 
in  tbe  pleadings  on  which  it  is  rendered,  whether  the  suit 
embraces  the  whole  or  only  a  part  of  the  demand  constitut- 
ing the  cause  of  action.  It  results  from  this  principle,  and 
the  rule  is  fully  established,  that  an  entire  claim,  arising 
either  upon  a  contract  or  from  a  wrong,  cannot  be  diyided 
and  made  the  subject  of  seyeral  suits;  and  if  seyeral  suits 
be  brought  for  different  parts  of  such  a  claim,  the  pendency 
of  the  first  may  be  pleaded  in  abatement  of  the  others,  aud 
a  judgment  on  the  merits  in  either  will  be  ayailable  as  a  bar 
in  the  other  suits." 

In  Baird  y.  U.  S,,  supra  (432),  Mr.  Justice  Waite,  speak- 
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ing  for  the  ooart,  says:  "It  is  well  settled  that,  where  a 
party  brings  an  action  for  a  part  only  of  an  entire  and  in- 
diTisible  demand,  and  reoovers  jndgment,  he  cannot  anbse- 
qnently  maintain  an  action  for  another  part  of  the  same 
demand.  (Warren  y.  Comings,  6  Gosh.  103).  Thos,  if 
there  are  several  snms  due  under  one  contract,  and  a  suit 
is  brought  for  a  part  only,  a  judgment  in  that  suit  will  be  a 
bar  to  another  action  for  the  recovery  of  the  residue." 
(See,  also,  to  the  same  point,  Bendemagle  y.  Cocka^  sfipra, 
215). 

Occasionally,  the  application  of  this  rule  inyolves  a  nice 
question. 

The  case  of  Secor  y.  Sturgis,  supra,  may  be  taken  as 
one,  that  leans,  if  at  all,  to  the  plaintiff's  side  of  the 
question. 

Three  brothers,  under  the  name  of  Ghas.  A.  Seoor  &  Go., 
carried  on  the  business  of  ship  carpenters  and  chandlers  in 
a  house  in  New  York;  tne  former  being  conducted  on  one 
floor  thereof,  under  the  management  of  two  of  the  parties, 
and  the  latter  on  another  floor,  by  the  third  one.  Separate 
books  of  account  were  kept  of  the  two  departments^  and 
separate  bills  rendered  therefor.  Under  these  circum- 
stances, carpenter  work  and  articles  of  ship  chandlery  were 
done  and  furnished  to  the  brig  Leverett,  for  the  defendant. 

The  court  held  that  the  demands  were  distinct;  and  that 
a  judgment  in  an  action  for  one  of  them  was  no  bar  to  an 
action  on  the  other. 

In  the  course  of  the  opinion  it  was  said:  ''The  true  dis- 
tinction between  demands  or  rights  of  action  which  are 
single  or  entire,  and  those  which  are  several  and  distinct, 
is,  that  the  former  immediately  arise  out  of  one  and  the 
same  act  or  contract,  and  the  latter  out  of  different  acts  or 
contracts.  Perhaps,  as  simple  and  safe  a  test  as  the  subject 
admits,  by  which  to  determine  whether  a  case  belongs  to  one 
class  or  the  other  is  by  inquiring  whether  it  rests  upon  one 
or  several  acts  or  agreements.  In  the  case  of  torts,  each 
trespass  or  conversion  or  fraud,  gives  a  right  of  action,  and 
but  a  single  one,  however  numerous  the  items  of  wrong  or 
damage  may  be;   in  respect  to  contracts,  express  or  im- 
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plied,  each  contract  affords  one  and  only  one  oanse  of 
action." 

The  case  of  Baird  v.  U.  8,^  supra,  arose  on  a  contract  to 
fnmish  the  United  States  fifteen  looomotiye  engines  in  1864, 
at  a  fixed  prioCi  with  the  addition  of  any  advance  that  might 
take  place  in  the  cost  of  labor  and  materials  nsed  in  their 
construction  after  Noyember  9,  1883,  and  any  damage  re- 
sulting from  the  preference  given  in  this  order  over  other 
contracts.  The  engines  were  duly  delivered  and  the  fixed 
price  paid.  A  claim  was  also  presented  for  the  advance  in 
labor  and  materials,  which  was  audited,  and  about  two- 
ihirds  thereof  allowed  and  paid.  Subsequently  an  action 
was  brought  in  the  court  of  claims  for  the  damages  sus- 
tained in  giving  preference  to  the  government  order,  in  which 
judgment  was  given  against  the  United  States.  On  May  2, 
1870,  another  action  was  brought  in  the  court  of  claims  to 
recover  the  "  residue  of  the  amount  of  the  advance  in  labor 
and  materials,"  in  which,  although  the  court  found  that  the 
advance  over  and  above  the  amount  paid,  was  the  sum 
claimed,  there  was  judgment  for  the  defendant.  Thereupon 
the  claimant  appealed  to  the  supreme  court,  where  the 
judgment  was  affirmed,  the  court  holding  that  the  claims 
for  construction,  advance  and  damage  were  all  embraced  in 
one  contract,  and  constituted  but  one  demand  and  cause  of 
action.  In  the  course  of  the  opinion,  Mr.  Justice  Waite 
said:  "Here  was  a  contract  by  which  the  government  was 
bound  to  pay  for  the  engines  in  accordance  with  terms 
agreed  upon.  The  entire  price  to  be  paid  was  not  fixed. 
A  part  was  contingent,  and  the  amount  made  to  depend 
upon  a  variety  of  circumstances.  When  the  former  action 
was  commenced  in  the  court  of  claims,  the  whole  was  due. 
Although  different  elements  entered  into  the  account,  they 
all  depended  upon  and  were  embraced  in  one  contract. 
The  judgment,  therefore,  for  the  part  then  sued  upon,  is  a 
bar  to  this  action  for  the  '  residue.' " 

In  the  Be/ormed  P.  D.  Church  v.  Brown,  Mupra,  the  de« 
fondant's  testator  had  agreed  in  writing  to  pay  the  sum  of 
one  hundred  dollars  a  year  for  the  support  of  a  minister  of 
the  gospel  in  the  township  of  Westfield,  Staten  Island.    At 


662     HuaHES  v.  Dundee  Mobt.  &  Trust  Inv.  Co.   [Cir.  Ct. 

Opinion  of  the  Court— Deady,  J.  [March, 

the  testator's  death  foar  years*  sabscriptioD  were  due  on  the 
writing,  on  which  nothing  had  been  paid.  The  plaintiff 
then  saed  the  defendant,  as  executor,  for  the  first  one  hun- 
dred dollars  dne  on  the  writing,  and  had  judgment  therefor; 
and  on  the  day  following  brought  an  action  to  recover  the 
remaining  three  years'  subscription.  The  court  held  that 
the  judgment  in  the  first  action  was  a  bar  to  the  second  one, 
saying;  *^  In  order  to  avoid  multiplicity  of  actions,  the  law 
forbids  that  a  cause  of  action  shiJl  be  split  up  for  the  pur- 
pose of  bringing  several  actions.  But  when  several  claims 
payable  at  different  times  arise  out  of  the  same  contract  or 
transaction,  separate  actions  can  be  brought  as  each  liability 
enures.  Still,  however,  if  no  action  is  brought  until  more 
than  one  is  due,  a  recovery  on  the  one  first  brought  will  be 
an  effectual  bar  to  a  second  action  brought  to  recover  the 
other  claims  that  were  due  when  the  first  was  brought." 

Taking  the  application  of  the  rule,  as  made  in  these  cases, 
it  is  clear  that  the  plaintiff's  demand  or  cause  of  action 
against  the  defendant  for  services  rendered  the  Trust  In- 
vestment company,  as  an  attorney,  and  the  demand  or  cause 
of  action  for  similar  services  rendered  itself,  were,  as  they 
existed  on  February  12,  1883,  the  day  on  which  the  former 
action  was  commenced,  entire  and  indivisible. 

Shortly,  it  appears  from  the  plea,  that  the  plaintiff  alleged 
in  the  former  action,  as  the  cause  thereof,  that  he  was  ap- 
pointed or  employed  as  the  standing  attorney  of  the  Trust 
Investment  company  from  January  1,  1876,  to  January  1, 
1880,  when  it  was  merged  in  the  defendant,  for  whom  he 
continued  to  act  in  the  same  capacity  until  January,  1882. 

Assuming,  as  I  have,  that  there  was  a  distinct  contract  or 
employment  by  each  corporation,  though  much  might  be 
said,  if  it  was  material,  in  support  of  the  proposition,  that 
the  service  of  the  plaintiff  was  a  continuous  one,  the  latter 
corporation  being  in  fact  the  legal  prolongation  of  the  other, 
still  the  plaintiffs  demand  or  cause  of  action  for  the  service 
rendered  each  corporation  was  an  entire  and  indivisible  one. 
Both  these  demands  were  joined  in  the  action  of  February 
12,  1883,  and  whatever  was  then  due  from  the  defendant  on 
account  of  such  services  was  a  part  of  the  causes  of  action 
on  which  said  action  was  brought. 


Dist.  Or.]  Hughes  v.  Dundee  Mobt.  A  Trust  Inv.  Co.    653 

1886.]  Opinion  of  the  Oonrt— Deady,  J. 

If  the  plaintiff  then  had  a  claim  against  the  defendant  for 
serrices  as  an  attorney,  as  alleged  herein,  it  was  a  part  of 
his  cause  of  action,  and  should  have  been  included  therein. 
For,  if  he  could  divide  the  account  into  advice  and  counsel, 
attending  suits  in  court,  preparing  certificates  of  title,  so  as 
to  make  three  causes  of  action  out  of  the  transaction,  there 
is  nothing  but  his  own  temerity  or  sense  of  propriety  to 
prevent  him  from  subdividing  it  ad  infinitum,  so  as  to  have 
a  separate  cause  of  action  for  each  item  of  advice  or  the  live 
hundred  and  fifty-four  certificates  of  title  mentioned  in 
his  complaint.  By  such  means  the  plaintiff  might  make  for 
himself,  out  of  a  comparatively  short  service,  almost  a  peren- 
nial cause  of  action. 

In  the  consideration  of  this  case  I  have  constantly  had  in 
mind  the  fact  that  the  claims  made  by  the  plaintiff  against 
the  defendant  grow  out  of  the  employment  of  the  former  by 
the  latter  as  its  attorney.''  In  the  nature  of  things,  the  serv- 
ices of  a  standing  or  regularly  appointed  attorney  are  usu- 
ally rendered  pursuant  to  some  general  contract  or  under- 
standing, and  whatever  is  due  therefor  at  the  end  of  the 
service  or  employment  constitutes  but  one  cause  of  action, 
and  cannot  be  split  up  into  several  distinct  ones.  {Imcos  v. 
Le  Compte,  42  111.,  303.) 

In  the  application  of  the  salutary  rule  against  splitting  up 
demands,  courts  ought  to  be  careful  to  leave  no  loophole, 
through  which  a  discarded  attorney  may  be  tempted  to 
harass  and  oppress  his  client  with  vexatious  or  spiteful  liti- 
gation. Such  things  are  well  calculated,  not  only  to  bring 
the  profession  of  the  law  into  disfavor  but  the  administra- 
tion of  justice  into  disrepute. 

The  demurrer  is  sustained. 


Same  v.   Same.  Same  v.   Same. 

These  two  cases  were  argued  and  submitted  with  the  fore- 
going. The  facts  in  the  cases  are  similar  and  the  question 
made  on  the  demurrers  to  the  defenses  is  the  same. 

In  the  first  one  it  appears,  that  the  Oregon  and  Washing- 
ton Mortgage  Savings  Bank,  was  incorporated  under  the 
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laws  of  Great  Britain  and  engaged  in  loaning  money  in  Ore- 
gon and  Washington;  that  the  plaintiff  was  its  attorney  and 
as  snch  prior  to  January  1,  1882,  made  and  delivered  to  it, 
three  hundred  and  forty-seven  certificates  of  titles  to  certain 
lands,  on  which  it  loaned  five  hundred  and  sixty-five  thona- 
and  one  hundred  and  three  dollars  and  fifty-nine  cents;  that 
said  certificates  were  worth  one  per  ccDtum  of  that  snm  or 
five  thousand  six  hundred  and  fifty-one  dollars  and  three 
cents;  that  in  August  1882,  said  corporation  amalgamated 
with  the  defendant,  who  assumed  to  pay  its  debts»  including 
the  claim  of  the  plaintiff,  which  with  interest,  amounts  to 
six  thousand  nine  hundred  and  seven  dollars  and  seven 
cents. 

In  the  second  one  it  appears  that  the  defendant  was  in- 
corporated under  the  laws  of  Great  Britain  prior  to  1879, 
and  has  since  been  loaning  money  in  Oregon  and  Washings 
ton;  that  in  1879,  1880  and  1881,  the  plaintiff  was  the 
attorney  of  the  defendant,  and  as  such  made  and  delivered 
to  it  two  hundred  and  ninety-seven  certificates  of  title  to 
certain  lands,  on  which  it  loaned  five  hundred  and  eighty- 
nine  thousand  dollars;  that  said  certificates  were  worth  one 
per  centum  of  that  sum,  or  five  thousand  eight  hundred  and 
ninety  dollars,  which  with  interest  thereon  amounts  to  seven 
thousand  one  hundred  and  thirty-nine  dollars  and  eight-five 
cents. 

In  both  these  cases  the  defense  is  made  that  the  judgment 
given  in  the  action  commenced  February  12,  1883,  is  a  bar, 
to  which  the  plaintiff  demurs. 

The  defenses  are  sustained  and  the  demurrers  overruled 
for  the  reasons  given  above. 

July  12,  1886. 

Deadt,  J.     This  case  was  before  this  court  on  March  31st, 

on  a  demurrer  to  the  fifth  defense  to  the  action,  alleging  a 

ormer  action  and  judgment  therein,  between  the  same  par- 

*S8,  for  the  same  cause  of  action,  when  the  demurrer  was 

overruled. 

1 18  now  before  the  court  on  a  motion  to  strike  out  cer- 
parts  of  the  replication,  including  the  third  reply  to 
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said  fifth  defense,  and  a  demurrer  to  the  reply  to  the  foarth 
defense,  and  the  first  and  second  replies  to  said  fifth  defense. 

The  motion  to  strike  out  the  allegations  in  the  replication 
numbered  from  1  to  9  inclnsiye,  and  the  third  reply  to  the 
fifth  defense,  is  allowed.  The  motion  to  strike  out  the  alle- 
gation numbered  10  is  disallowed. 

The  first  allegation,  is  an  immaterial  qualification  of  a 
denial  that  the  plainti£f  ever  advised  defendant,  as  to  its 
amalgamation  with  the  Oregon  &  Washington  Trust 
Investment  company;  the  secood,  third  and  fourth  ones 
are  statements  of  fact,  evidentiary  in  their  character,  tend- 
ing to  show  that  the  defendant  knew  the  relations  between 
the  plaintiff  and  said  trust  company  and  the  liability  of  the 
latter  to  him  for  services  rendered  as  alleged  in  the  com- 
plaint; the  fifth  one  is  to  the  effect,  that  said  trust  company 
was  solvent  at  the  time  of  said  amalgamation,  and  that  the 
plaintiff  had  no  interest  to  promote  the  same;  the  sixth, 
seventh  and  ninth  ones  are'  parts  of  the  first  reply  to  the 
fifth  defense  and  are  coDolusions  of  law  merely.  The  tenth 
one  is  what  is  left  of  said  reply,  and  is  now  a  mere  denial 
of  the  alleged  bar  of  the  former  judgment. 

The  third  reply  to  the  fifth  defense  is  to  the  effect,  that 
at  the  time  of  bringing  the  former  action  mentioDed  in  said 
fifth  defense  the  plaintiff  did  not  know  that  he  had  the 
claim  set  forth  in  the  complaint  herein,  or  that  the  same 
existed,  until  issue  was  joined  in  said  former  action. 
Apparently  this  is  a  sham  reply,  and  whether  so  or  not,  it 
is  certainly  immaterial.  If  this  claim  is  a  part  of  the  cause 
of  action  or  claim  on  which  the  former  action  was  brought, 
as  alleged  in  said  fifth  defense,  it  makes  no  difference,  so 
far  as  such  defense  is  concerned,  whether  the  plaintiff  was 
then  aware  of  its  existence  or  not. 

The  fourth  defense  alleges  that  the  making  of  each  of  said 
certificates  of  title  was  a  separate  and  distinct  transaction, 
and  that  eight  thousand  eight  hundred  and  nineteen  dollars 
and  seventy  cents  of  the  claim  made  for  such  service  accrued 
more  than  six  years  before  the  commencement  of  this 
action,  which  is  therefore  so  far  barred  by  the  lapse  of  time. 
The  reply  thereto  is  merely  a  denial  of  the  facts  set  up  in 
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the  defense  concerniDg  the  making  of  these  certificates  and 
that  eight  thousand  eight  hundred  and  nineteen  dollars  and 
seventy  cents  of  the  claim  therefor  accmed  more  than  six 
jears  before  the  commencement  of  this  action.  The  demur- 
rer to  this  reply  is  overruled. 

The  first  reply  to  the  fifth  defense  is  a  confession  and 
avoidance  of  the  same — the  matter  of  avoidance  being,  that 
within  ten  days  from  the  entry  of  the  judgment  in  said  for- 
mer action  and  before  the  commencement  of  this  one,  the 
defendant  '^  removed  said  cause,"  by  a  writ  of  error,  to  the 
supreme  court  of  the  United  States,  alleging  that  the  judg- 
ment therein  was  erroneous  and  contrary  to  law  and  ought 
to  be  reversed;  and  that  said  defendant  gave  the  proper 
bond  and  caused  said  writ  of  error  to  become  a  supersedeas, 
and  the  same  is  still  pending  in  said  supreme  court,  where- 
for  said  judgment  is  not  a  final  one  nor  a  bar  to  the  main- 
tenance to  this  action. 

In  his  argument  in  support  of  this  reply  the  plaintiff  has 
gone  over  much  ground  and  collated  many  authorities 
touching  the  subject. 

Briefly,  the  argument  is:  (1)  A' judgment  of  the  circuit 
court,  to  which  a  writ  of  error  lies  from  the  supreme  court, 
is  not,  in  the  nature  of  things,  a  Jinal  judgment,  that  can 
have  the  effect  of  a  bar  or  an  estoppel-HJie  proceeding  in 
the  supreme  court  on  the  writ  of  error  being  merely  a  con- 
tinuance of  that  in  the  circuit  court;  and  (2)  irrespective  of 
the  effect  of  the  writ  of  error  in  the  premises,  under  section 
505  of  the  code  of  civil  procedure,  which  provides  that  an 
action  is  deemed  to  be  pending  until  its  final  determination 
on  appeal,  or  the  time  for  an  appeal  has  expired,  a  judg- 
ment of  the  circuit  court  cannot  be  pleaded  as  a  bar  or  an 
estoppel  during  the  pendency  of  a  writ  of  error  thereon  or 
until  the  time  for  taking  such  writ  expires. 

This  question  has  been  heretofore  considered  by  me  in 
Sharon  v.  HiU,  ante,  and  Oregonian  By.  Co.  v.  Oregon  B. 
&  N.  Co.,  ante,  and  a  contrary  conclusion  reached. 

In  speaking  of  the  original  modes  of  reviewing  a  judg- 
ment in  an  action  at  law  and  a  decree  of  a  court  of  chan- 
cery or  admiralty,  it  was  said  in  Sharon  v.  HIU,  supra:    "A 
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judgment  in  an  action  at  law  conld  only  be  reversed  and 
annulled  for  error  appearing  on  its  face.  For  this  purpose 
a  writ  of  error  issued  out  of  the  court  above,  to  bring  up 
the  record  for  examination.  This  was  considered  a  new 
action  to  annul  and  set  aside  the  judgment  of  the  court 
below;  and  if  the  writ  was  seasonably  sued  out  and  bail  to 
the  action  put  in,  it  was  a  supersedeas,  so  far  as  to  prevent 
an  execution  from  issuing  on  the  judgment,  pending  the 
writ  of  error,  but  left  it  otherwise  in  full  force  between  the 
parties,  either  as  a  ground  of  action,  a  bar  or  an  estoppel. 
(2  Bac.  Abr.  87;  3  Biackstone,  406;  Railway  Co.  v.  Twombly, 
100  U.  S.  81.)  But  in  the  equity  and  admiralty  courts  the 
remedy  for  an  erroneous  decree  is  an  appeal,  which  removes 
the  whole  case  into  the  court  above,  for  trial  de  naw).  There 
is  no  decree  left  in  the  lower  court,  and  pending  the  hearing 
on  appeal  there  is  no  decree  in  the  case,  and  there  can  be 
no  estoppel  by  reason  thereof." 

In  the  case  of  Railway  Co.  v.  Twombly,  supra,  the  matter 
is  not  discussed,  but  disposed  of  by  the  simple  statement 
of  the  rule  that  a  judgment  taken  to  an  appellate  court  on 
a  writ  of  error,  is  not  thereby  vacated,  but  "continues  in 
force  until  reversed." 

In  pursuance  of  a  statute  of  Colorado,  Twombly  ob- 
tained a  judgment  against  the  railway  company  for  dam- 
ages for  causing  the  death  of  her  husband,  which  was 
affirmed  in  the  supreme  court  of  the  territory.  The  record 
was  then  taken  to  the  supreme  court  of  the  United  States 
on  a  writ  of  error  from  that  court,  and  pending  this  pro- 
ceeding therein,  the  statute  authorizing  the  widow  to  main- 
tain the  action  was  repealed.  On  this  account  the  court, 
on  the  hearing,  was  asked  to  instruct  the  court  below  '^  to 
dismiss  the  suit,"  as  there  was  no  longer  any  statute  under 
which  it  could  be  maintained,  for  the  reason  that  in  error, 
as  on  appeal,  the  determination  of  the  court  below  is 
vacated  and  the  case  is  pending  for  re-trial  in  the  court 
above. 

In  disposing  of  the  case,  after  stating  there  were  no 
errors  in  the  records  affecting  the  judgment,  Mr.  Chief 
Justice  Waite  said:  **  Neither  can  we,  as  is  asked,  send  the 
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case  back  to  the  coart  below,  with  instractions  to  ester  a 
jadgment  of  non-suit,  becaase,  since  the  judgment  below, 
and  while  this  writ  of  error  has  been  pending,  the  stataie 
aathorizing  the  action  has  been  repealed.  A  writ  of  error 
to  this  court  does  not  yaoate  the  judgment  below.  That 
continues  in  force  until  reversed,  which  is  only  done  when 
errors  are  found  in  the  record  on  which  it  rests,  and  which 
were  committed  previous  to  its  rendition.  Here  there  are 
no  such  errors.  All  we  can  do,  therefore,  is  to  affirm  the 
judgment,  and  send  our  mandate  to  that  effect  to  the  court 
below.*'  (See  also  on  this  point  Sage  y.  Harpending^  49 
Barb.  174;  Harris  v.  Hammond,  18  How.  P.  123;  NiU  t. 
Comparet,  16  Ind.  107;  CuHisY.  Dannd,  3  Montana,  214; 
IVedericka  v.  Clark,  Id.  260.) 

But  the  contrary  rule  obtains  in  an  appeal,  as  is  clearly 
stated  in  the  case  of  the  Schooner  General  Pinkney  and 
cargo,  5  Granch.  281. 

This  vessel  was  condemned  in  the  circuit  court  for  the 
violation  of  a  statute  prohibiting  intercourse  with  certain 
ports  in  St.  Domingo.  The  case  was  taken  to  the  supreme 
court  of  the  United  States  by  appeal,  and  before  it  was 
heard  there  the  statute  expired  by  its  own  limitation. 

Counsel  for  the  government  claimed  an  affirmance  of  the 
decree  of  the  court  below,  notwithstanding  the  lapse  of  the 
statute  in  the  meantime,  as  if  it  was  a  case  of  a  common 
law  judgment  in  the  appellate  court  on  error.  But  the 
court  held  otherwise,  Mr.  Chief  Justice  Marshall  saying: 
''The  majority  of  the  court  is  clearly  of  opinion,  that  in 
admiralty  cases,  an  appeal  suspends  the  sentence  altogether; 
and  that  it  is  not  res  acf/udicata  until  the  final  sentence  of 
the  appellate  court  is  pronounced.  The  cause  in  the  appel- 
late court  is  to  be  heard  de  novo,  as  if  no  sentence  had  been 
passed.     ♦    ♦    ♦ 

The  court  is  therefore  of  opinion,  that  this  cause  is  to 
be  considered  as  if  no  sentence  had  been  pronounced;  and 
if  no  sentence  had  been  pronoanced,  it  has  long  been  settled 
on  general  principles  that  after  the  expiration  or  repeal  of 
a  law,  no  penalty  can  be  enforced,  nor  punishment  inflicted 
for  violations  of  the  law,  committed  while  it  was  in  force. 
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nnless  some  special  prorision  be  made  for  that  purpose  by 
statute.*' 

In  each  of  these  cases  the  right  to  maintain  the  action 
depended  on  a  statute,  which  in  the  one  case  was  repealed 
and  in  the  other  expired  after  the  determination  of  the 
cause  in  the  court  below  and  prior  to  the  giving  of  judg- 
ment in  the  appellate  court.  But,  owing  to  the  differ- 
ence in  procedure,  and  the  difference  in  the  effect  of  that 
procedure,  on  the  determination  of  the  court  below,  a 
directly  opposite  result  was  reached.  In  the  one  case  the 
action  had,  so  far,  ended  in  a  judgment  which  continued  in 
force,  notwithstanding  the  writ  of  error,  and  therefore  it 
did  not  fall  with  the  repeal  of  the  statute.  It  was  no  longer 
an  action  pending,  but  a  /ait  accompli. 

Nor  does  the  case  of  Cohens  v.  Virginia^  6  Whea.  405, 
teach  anything  to  the  contrary  of  this. 

That  was  a  writ  of  error  from  the  supreme  court  to  a 
court  of  Virginia  for  the  purpose  of  examining  a  judgment 
of  the  latter,  given  in  a  case  in  which  the  state  was  the 
plaintiff.  Counsel  for  the  state,  relying  on  the  technical 
rule,  that  a  writ  of  error  is  a  proceeding  in  the  nature  of  a 
new  action  and  not  a  mere  continuation  of  the  one  in  which 
the  judgment  was  given,  contended  that  under  the  eleventh 
amendment,  which  provides:  "The  judicial  power  of  the 
Dnited  States  shall  not  be  construed  to  extend  to  any  suit 
in  law  or  equity  commenced  or  prosecuted  against  one  of  the 
United  States,  by  citizens  of  another  state,  or  by  citizens  or 
subjects  of  any  foreign  state,"  the  court  had  no  jurisdiction 
in  the  premises. 

But  the  court  held  that  the  *'suit"  mentioned  in  the 
amendment  was  a  proceeding  commenced  against  a  state  by 
an  individual  "for  the  purpose  of  establishing  some  claim 
against  it  by  the  judgment  of  a  court;"  and  that  a  suit  com- 
menced by  a  state  against  an  individual,  the  final  record  of 
which  in  due  course  of  law  is  transferred  to  or  brought  be- 
fore the  supreme  court,  * '  not  for  the  purpose  of  asserting 
any  claim  against  the  state,  but  for  the  purpose  of  asserting 
a  constitutional  defense  against  a  claim  made  by  a  state," 
does  not  thereby  become  a  suit  "  commenced  or  prosecuted*' 
against  such  state,  within  the  purpose  of  the  amendment. 
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And  in  oonclusion  (p.  412),  Mr.  Chief  Jastice Marshall  says: 
''It  is,  then,  the  opinion  of  the  oonrt  that  the  defendant 
who  remoyes  a  judgment  rendered  against  him  by  a  state 
court  into  this  court,  for  the  purpose  of  re-examining  the 
question  whether  that  judgment  be  in  violation  of  the  con- 
stitution or  laws  of  the  United  States,  does  not  commence 
or  prosecute  a  suit  against  the  state,  whatever  may  be  its 
opinion,  when  the  effect  of  the  writ  may  be  to  restore  the 
party  to  the  possession  of  a  thing  which  he  demands.  *" 

At  common  law  a  writ  of  error  is  the  mode  of  proceeding 
by  which  a  court  exercises  appelliite  jurisdiction  over  the 
judgment  of  an  inferior  court  given  in  an  action  at  law. 
The  action  is  not  retried,  as  on  an  appeal  proper.  The  rec- 
ord of  proceeding  is  simply  examined  for  the  purpose  of 
ascertaining  if  there  is  any  error  in  law  therein.  The  writ 
is  a  commission  by  which  the  judges  of  the  appellate  court 
are  authorized  to  examine  the  record  of  the  lower  court  and 
affirm  or  reverse  its  judgment,  according  to  law.  {Cohens  v. 
Virginia,  6  Whea.  409.)  And  while  it  may  not  be  an  origi- 
nal "suit,"  in  the  sense  in  which  that  term  is  used  in  the 
eleventh  amendment,  which  was  intended  to  prevent  indi- 
viduals from  asserting  claims  against  a  state  in  the  national 
courts  or  otherwise  than  as  it  might  allow,  it  is  in  no  sense 
a  mere  continuance  or  prolongation  of  the  action,  the  judg- 
ment in  which,  it  is  brought  to  review.  In  this  respect  it 
is  similar  to  a  suit  in  equity  to  set  aside  a  judgment  between 
the  same  parties  in  an  action  at  law;  and  like  it,  it  is  so  far 
an  original,  adverse,  corrective  proceeding,  the  mere  bring- 
ing of  which  in  no  way  modifies  the  force  and  effect  of  the 
judgment  in  question. 

But  the  plaintiff  insists  that  the  latter  part  of  section  505  of 
the  code  of  C.  P.,  which  declares  that  an  action  shall  be 
deemed  pending  until  its  final  determination  on  appeal,  is 
by  virtue  of  section  721  of  the  revised  statutes,  which  declares 
that  the  laws  of  the  state,  except  where  the  law  of  the 
United  States  otherwise  provides,  shall  be  a  rule  of  decision, 
in  trials  at  common  law,  in  this  court,  in  cases  where  they 
apply,  is  applicable  to  this  case;  and  that  by  virtue  thereof 
the  former  action  between  these  parties  is  now  pending  in 
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the  snpreme  coart  of  the  United  States,  and  the  jadgtnent 
of  this  court  therein  is  suspended  and  of  no  force,  either  as 
a  bar  or  an  estoppel  between  the  parties  thereto. 

Section  691  of  the  revised  statutes  provides  that:  ''All 
final  judgments  of  any  circuit  court/'  when  the  matter  in 
dispute  exceeds  a  certain  amount,  ''may  be  re-examined 
and  reversed  or  affirmed  in  the  supreme  court  upon  a  writ 
of  error.*' 

The  judgment  in  question  was  removed  to  the  supreme 
court  under  this  section.  At  common  law  and  in  contem- 
plation of  this  statute  it  was  a  "final "one.  The  action 
terminated  with  it,  and  therefore  it  was  no  longer  pending 
anywhere  at  all.  Moreover,  no  appeal  could  be  taken  from 
this  judgment.  By  the  law  of  the  United  States  it  could 
only  be  reviewed  on  a  writ  of  error,  and  then  only  for  error 
in  law  apparent  on  the  face  of  the  record.  (Bev.  Stat., 
sees.  691.  1011.) 

Admitting  then,  that  the  force  and  effect  of  the  judgment 
in  the  former  action  between  these  parties  is,  under  section 
721  of  the  revised  statutes,  to  be  ascertained  by  reference 
to  the  law  of  the  state,  where  the  same  applies,  this  appears 
to  be  a  case  in  which  such  law  does  not  apply.  It  does  not 
apply,  because  the  judgment  cannot  be  the  subject  of  an 
appeal,  and  because  its  review  in  the  appellate  court  is 
otherwise  provided  for  by  the  law  of  the  United  States. 

The  demurrer  to  this  reply  is  sustained. 

The  demurrer  to  the  third  reply  to  the  fifth  defense  raises 
the  question,  is  the  defendant  estopped  to  assert  the  validity 
and  binding  force  of  the  judgment  in  the  former  action  after 
having  removed  the  same  to  the  supreme  court  on  the  alle- 
gation that  it  is  erroneous  and  ought  to  be  reversed.  Or, 
more  correctly  speaking,  is  the  defendant  precluded  from 
pleading  this  judgment  as  a  bar  to  this  action  while  he  is 
seeking  to  reverse  the  same  on  error  in  the  supreme  court. 

It  is  well  settled  that  the  law  will  not  allow  parties  to 
assume  inconsistent  positions  in  the  trial  or  the  progress  of 
a  cause.  And  when  two  or  more  inconsistent  courses  are 
open  to  a  party  he  must  elect  which,  if  either,  he  will  pursue, 
and  thereafter  he  is  precluded  or  estopped  from  resorting  to 
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the  other.  For  instance,  a  party  cannot  claim  the  benefit  of 
a  judgment  and  at  the  same  time  maintain  an  appeal  from  it. 
(Keay  Y.  Bloom,  17  Abb.  P.  229;  BmneU  v.  Van  SycUe,  18 
N.  T.,  483;  Lenh  ▼.  Lamplug,  12  Pa.,  346;  EcOon's  Appeal. 
88  Pa.  St.,  165;  Vati  v.  Bemsen,  7  Paige,  206.) 

In  discussing  the  question  of  "inconsistent  positions  in 
court ••  Mr.  Bigelow  says  (Big.  Estop.,  601):  "It  may  ao- 
cordingly  be  laid  down  as  a  broad  proposition  that  one  who 
has  taken  a  particular  position  in  the  course  of  a  litigation 
must,  while  that  position  remains  unretracted,  act  consiat- 
ently  withif 

When  the  defendant  pleads  this  judgment  in  bar  of  this 
action,  the  act  is  certainly  inconsistent  with  the  pending 
proceeding  heretofore  instituted  by  it  to  have  the  same  set 
aside  as  being  erroneous.  There  can,  it  seems  to  me, 
scarcely  be  a  doubt  as  to  this.  It  is  clear,  both  on  reason 
and  authority,  that  if  the  judgment  had  been  in  its  favor,  it 
could  not  maintain  a  writ  of  error  to  reverse  it  and  also  an 
execution  to  enforce  it.  But  setting  it  up  in  bar  of  this 
action  is  a  mode  of  enforcing  it  or  making  use  of  it,  that 
may  be  quite  as  beneficial,  as  an  execution  thereon.  In  the 
one  case  it  is  used  as  a  sword  and  the  other  as  a  shield,  bat 
in  either,  as  a  valid  judgment  that  the  defendant  by  its  act 
adopts  and  affirms  as  lawful  and  just.  Yet  either  of  these 
proceedings  is  equally  a  direct  contradiction  of  the  allegation 
that  the  judgment  is  erroneous  and  illegal,  and  on  which  the 
defendant  is  now  seeking  to  have  it  annulled  and  held  for 
naught 

It  may  be  said  that  these  inconsistent  positions  have  not 
been  taken  in  the  same  proceeding,  and  therefore  they  do 
not  affect  one  another,  and  the  rule  does  not  apply.  It  is 
literally  true  that  the  writ  of  error  was  not  taken  in  the 
action  in  which  the  judgment  is  pleaded  in  bar.  But  both 
acts  have  relation  to  the  same  judgment  and  occur  in  the 
course  of  the  litigation  between  the  same  parties  concerning 
the  same  subject  matter  or  demand— the  claim  of  the  plaintiff 
for  compensation  for  services  alleged  to  have  been  rendered 
the  defendant  as  an  attorney. 

It  is  admitted  that  no  case  has  been  cited  or  found  that  is 
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directly  in  point.  However,  in  my  judgment,  the  general 
role  formnlated  by  Mr.  Bigelow,  and  cited  herein,  as  well 
as  the  current  of  the  authorities  given  in  chapter  24  of  his 
work  on  estoppel,  inclnde  this  case. 

For  instance,  in  Olover  v.  Benjamin,  73  111.  42,  it  waa  held 
that  a  party  who  caused  a  decree,  which  properly  protected 
his  interest  in  the  subject  of  the  suit,  to  be  reversed,  on  the 
ground  that  it  was  given  without  his  consent  or  request,  was 
•stopped  to  complain  of  a  second  decree,  in  which  such  in- 
terest was  left  unnoticed. 

And  in  BaUway  Co.  v.  McCarthy,  96  U.  8.  267,  Mr.  Jus- 
tice  Swayne,  in  speaking  of  an  attempt  of  the  railway  com- 
pany on  the  hearing  in  the  supreme  court,  to  excuse  itself 
for  the  non-performance  of  a  contract  to  carry  certain  cattle, 
on  the  ground  that  the  act  would  have  been  a  violation  of 
the  Sunday  law  of  West  Virginia,  when  it  appeared  that  on 
the  trial  in  the  court  below  it  had  relied  on  the  fact  that  it 
was  impossible  to  forward  the  cattle  on  Sunday  for  the  want 
of  cars,  said: 

''This  point  was  an  after-thought,  suggested  by  the 
pressure  and  exigencies  of  the  case. 

**  Where  a  party  gives  a  reason  for  his  conduct  and  deci- 
sion touching  anything  involved  in  a  controversy,  he  cannot, 
after  litigation  has  begun,  change  his  ground,  and  put  his 
conduct  upon  another  and  different  consideration.  He  is 
not  permitted  thus  to  mend  his  hold.  He  is  estopped  from 
8o  doing  by  a  settled  principle  of  law." 

On  the  whole  I  am  of  the  opinion  that  the  demurrer  to 
this  reply  is  not  well  taken  and  should  be  overruled;  and  it 
is  so  ordered. 


Same  v.  Same.  Same  v.  Same. 
Same  v.  Same. 

These  three  cases  were  argued  and  submitted  with  the 
foregoing  one. 

In  the  first  one,  the  plaintiff  claims  five  thousand  six  hun- 
dred and  fifty-one  dollars  and  three  cents,  with  interest  from 
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Janttarj  1,  1882,  for  making  three  hundred  and  forty-Beyen 
other  certificates  of  title  for  said  Trnst  company. 

In  the  second  one,  he  claims  five  thousand  eight  hundred 
and  ninety  dollars,  with  interest  from  the  same  date,  for 
making  two  hundred  and  ninety-seven  certificates  of  title 
for  the  defendant. 

In  the  third  one,  he  claims  eight  thousand  eight  hundred 
and  thirty-nine  dollars,  with  interest  from  January  30, 1880, 
for  services  in  paying  out  and  delivering  for  said  Trust  com- 
pany two  hundred  and  sixty-two  thousand  eight  hundred 
and  sixty-six  dollars  on  three  hundred  and  twenty-two  loans 
made  by  it  before  that  time. 

In  each  of  these  cases  the  defendant  pleads  the  judgment 
in  the  former  action  between  the  parties  as  a  bar,  to  which 
the  plaintiff  makes  the  same  replies.  The  questions  arising 
on  the  motion  to  strike  out  portions  of  the  replication  and 
the  demurrers  to  the  replies  therein  are  the  same  as  in  the 
principal  case,  and  are  disposed  of  accordingly  for  the 
reasons  therein  given. 


The  Oregonian  Railway  Company  v.  The  Oregon 
Railway  and  Navigation  Company.  Same  v. 
Same.     Same  v.  Same.     Same  v.  Same. 

CiBcuiT  Court,  District  op  Oregon. 

April  16,  1886. 

1.  Sham,  Bkdundamt  and  Immatebiai<  Aixegations  in  Aksweb. — (1)  An  alle- 
gation in  an  answer  denying  knowledge  of  a  matter  alleged  in  the  com- 
plaint, will  not  be  stricken  out  as  sham,  unless  it  appears  that  the  lame 
iunstbe  false:  (2)  An  allegation  in  a  complaint  that  the  plaintiff,  a  British 
corporation,  "  is  a  citizen  of  Great  Britain,*'  is  meaningless  and  immate- 
rial, and  so  is  a  denial  of  the  same  in  the  answer:  (3)  It  is  not  necessary 
that  a  corporation  formed  under  the  law  of  Great  Britain,  to  oonstmct, 
own,  operate  and  lease  railways  in  Oregon,  should  specify  in  its  memo- 
randum of  association,  the  termini  thereof,  and  therefore  an  allegation 
in  an  answer  to  a  complaint  in  an  action  by  such  a  corporation  on  a 
lease  of  its  road,  that  it  had  not  made  such  a  specification,  is  immaterial: 
(4)  An  allegation  of  fact  in  an  answer  which  is  not  per  $»  a  defBnse  to  Uie 
action  and  is  not  attempted  to  be  made  so,  by  any  proper  arerment,  is  im- 
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matorial :  (5)  A  mere  denial  of  the  lessee  corporation's  power  to  execute  a 
lease  of  a  railway  in  an  action  thereon,  bj  the  lessor  corporation  to  re- 
cover rent,  is  a  conolnsion  of  law  and  immaterial :  (6)  An  allegation  by  the 
lessee  corporation  in  such  action  that  the  lessor's  road  had  no  near  con- 
nection with  its  road,  that  the  capital  stock  of  the  latter  was  not  contrib- 
uted to  operate  leased  roads,  that  the  lease  was  not  ratified  by  its  stook* 
holders,  or  that  it  was  signed  by  its  president  and  secretary  without  the 
state  of  its  origin,  is  immaterial :  (7)  In  an  action  by  the  lessor  to  recover 
the  rent  reserved  in  a  lease,  an  allegation  in  the  answer  to  the  complaint, 
that  the  lessee  did  not  occupy  the  premises  during  the  period  for  which 
the  rent  is  demanded,  is  immaterial,  unless  it  is  further  alleged  that  such 
non-occupation  was  the  direct  result  of  the  fault  or  misconduct  of  the 
lessor. 

2.  EsTOPPiL  BT  GoNTBACT  — In  Bu  Bctiou  by  an  apparent  corporation  on  a 

lease  of  its  railway,  to  recover  an  installment  of  the  rent  reserved  therein, 
the  lessee  is  estopped  to  deny  the  lessor's  corporate  existence  or  power 
to  make  such  contract. 

3.  CoMTBADiOTOBT  Allxoations.— When  a  denial  of  knowledge  concerning  a 

matter  alleged  in  the  complaint  is  followed  by  a  direct  averment  neces- 
sarily implying  such  knowledge,  either  the  denial  may  be  stricken  out  as 
sham  or  the  averment  as  redundant. 

4.  JuDOMBNT  ON  DxMUBBXB  AM  EsTOPPXL.— Judgment  on  a  demurrer  to  a 

complaint  is  as  conclusive  and  binding  on  the  parties  to  the  action  as  to 
all  matters  well  pleaded  therein,  as  though  it  was  given  on  a  verdict  on  an 
issue  arising  on  a  denial  of  the  allegations  of  the  complaint;  and  if  final 
judgment  is  given  for  the  platntiff  on  a  demurrer  to  an  answer,  such  judg- 
ment is  a  conclusive  determination  between  the  parties  of  the  questions 
involved  in  the  defense  made  by  such  answer,  and  of  the  material  matters 
stated  in  the  complaint. 

5.  JuDomMT— EsTOPPBL  OF.— A  judgment  is  an  estoppel  in  an  action  between 

the  parties  thereto  as  to  any  fact  or  matter  determined  thereby. 

6.  ESTOPPXL  BT  JCTDOMVMT  IN  AN  ACTION   ON  LXASB  FOB  BXNT.— A    COVCUant 

in  a  lease  of  a  railway  for  a  number  oi  years,  to  pay  the  rent  reserved 
therein  in  semi-annual  installments  is  in  the  nature  of  a  series  of  under- 
takings or  obligations  assumed  or  incurred  at  the  same  time  and  under 
the  same  circumstances,  and  a  judgment  in  an  action  to  recover  any  one 
of  these  installments  of  rent  is  conclusive  of  the  validity  of  the  lease  and 
the  liability  of  the  lessee  thereunder,  in  any  subsequent  action  thereon 
as  to  any  matter  or  defense  that  might  have  been  made  to  the  first  action. 

7.  Wbit  of  Ebbob—Effbot  of  on  Judombnt.— A  writ  of  error  from  the  su- 

preme to  the  circuit  court  is  not  a  proceeding  under  the  state  code,  but 
at  common  law,  as  modified  by  the  revised  statutes,  and  it  does  not  have 
the  effect,  pending  the  proceeding,  to  suspend  the  operation  of  the  judg- 
ment of  the  circuit  court  as  a  bar  or  an  estoppel. 

Before  Deadt,  District  Judge. 
Mr.  Earl  C.  Bronaugh  for  the  plaintiff. 
Hr.  Charles  B.  Bdlinger  for  the  defendant. 
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Dbadt,  J.  These  actions  are  brought  by  the  plaintifl^  a 
corporation  alleged  to  haye  been  formed  in  Oreat  Britam 
under  **  the  companies  act  of  1862/*  against  the  defendant^ 
a  corporation  formed  under  the  Oregon  corporation  act  of 
the  same  year. 

They  are  brought  on  the  coyenants  in  a  lease  alleged  to 
haye  been  executed  on  August  1»  1881,  by  which  the  former 
demised  to  the  latter  its  railway  in  Oregon  for  the  term  of 
ninety-six  years,  upon  a  rental  to  be  paid  in  adyance,  in 
semi-annual  installments,  of  sixty-eight  thousand  one  hun- 
dred and  thirty-one  dollars,  on  May  15th  and  Noyember 
11th,  together  with  the  further  sum  at  the  same  times,  of 
one  thousand  four  hundred  and  fifty-nine  dollars  and  ninety- 
fiye  cents  for  the  purpose  of  paying  the  expense  of  keeping 
up  the  lessor's  organization. 

The  first  three  actions  are  brought  to  recoyer  three  seyeral 
installments  of  rent  falling  due  on  Noyember  11,  1884^  May 
15,  and  Noyember  11,  1885,  and  the  fourth  one  to  recoyer 
the  installment  of  the  expense  money  falling  due  on  Noyem- 
ber 11,  1886. 

The  first  two  of  the  actions  were  commenced  on  March 
18,  1886,  and  on  Noyember  7th  there  were  amended  com- 
plaints filed  in  each  of  them.  The  last  two  were  commenced 
on  Noyember  28th,  and  they  were  all  heard  on  December 
80th  and  January  2d  thereafter,  on  (1)  motions  to  strike  out 
parts  of  the  answers  as  *'  sham,  frivolous,  irrelevant,  imma- 
terial and  redundant;'*  (2)  demurrers  to  so  much  of  the 
answers  as  denies  the  corporate  existence  of  the  plaintifiT, 
and  its  right  to  have  and  exercise  the  powers  and  privileges 
claimed  by  it;  and  (3)  demurrers  to  the  second  and  third 
replies  of  former  adjudications  of  certain  matters  between 
the  same  parties,  in  reply  to  certain  defenses  set  up  in  the 
answers. 

The  answers  in  these  cases  are  alike,  except  in  the  last 
two,  there  is  defense  of  a  former  adjudication  set  up  in  bar. 
They  are  all  specimens  of  what  may  be  called  the  conglom- 
erate style  of  pleading,  in  which  denials  and  other  matters, 
having  no  legal  or  logical  connection  with  one  another,  are 
run  together  so  as  to  form  a  continuous  statement,  instead 
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of  being  pleaded  separately  as  distinct  defenses,  in  the 
manner  required  by  section  72  of  the  code. 

Bat  the  plaintiff^  instead  of  moTing  to  strike  ont  the  an- 
swers on  this  account,  as  it  might  (code,  sec.  81),  has  un- 
dertaken to  purge  them  of  sundry  clauses  and  statements, 
and  has  demurred  and  replied  to  the  remaining  portions 
thereof,  distinguishing  them  by  their  character. 

The  motions  to  strike  out  include  fourteen  portions  or 
clauses  of  the  answers. 

The  first  one  is  a  denial  of  the  allegation  in  the  complaint 
that  the  plaintiff  **  is  a  citizen  of  Oreat  Britain.*'  The  com- 
plaint alleges  that  the  plaintiff  is  a  foreign  corporation, 
formed  under  the  laws  of  Great  Britain;  and  adds,  "is  a 
citizen  of  Oreat  Britain." 

As  there  are  no  "citizens"  of  Great  Britain;  and  as  the 
allegation  that  the  plaintiff  is  a  foreign  corporation  formed 
in  and  under  the  laws  of  Great  Britain,  is  sufficient  to  show 
that  it  is  in  contemplation  of  law  an  alien,  and  therefore  en- 
titled to  sue  in  this  court,  this  allegation,  as  to  its  citizenship, 
is  a  meaningless  and  immaterial  one,  and  so  is  the  denial. 
The  only  proper  response  to  it  was  a  motion  to  strike 
out.  Besides,  matter  in  abatement,  as  that  the  plaintiff  is 
not  a  corporation  or  citizen,  as  alleged  in  the  complaint, 
must  be  set  up  in  a  separate  plea,  and  if  pleaded  with  any 
other  defense,  is  deemed  waived.  (C.  C.  Bule40;  Sh^ppard 
T.  Graves,  14  How.  509.) 

The  second  clause  is  an  allegation  that  the  plaintiff  has 
not  specified  in  its  memorandum  or  articles  of  association, 
the  termini  of  the  road  it  was  incorporated  to  construct, 
lease  or  operate  in  Oregon. 

This  allegation  is  based  on  the  assumption  that  subdivi- 
sion 6  of  section  4  of  the  Oregon  corporation  act  (Or.  Laws, 
626),  which  provides  that  the  articles  of  incorporation, 
formed  thereunder  to  construct  a  road,  shall  specify  the  ter- 
mini thereof,  applies  to  a  foreign  corporation,  formed  to 
construct  a  railway  in  Oregon.  But  the  validity  of  the  or- 
ganization of  a  corporation  is  to  be  determined  by  the  law  of 
the  place  of  its  formation.  In  the  exercise  or  assertion  of 
its  corporate  power  in  Oregon,  a  foreign  corporation  may 
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be  reqaired  to  oonform  to  the  law  of  the  state  concerning 
the  conduct  of  corporations,  but  the  sufficiency  of  its  incor- 
poration must  be  tested  by  the  law  of  the  place  of  its  origin. 
And  this  is  not  all. 

By  the  act  of  October  20,  1880  (Sess.  L.  66),  '*  the  plain- 
tiff was  directly  recognized  as  an  existing  corporation,  law- 
fully engaged  in  the  construction  and  operation  of  a  railway 
in  Oregon  from  '  Portland  to  the  head  of  the  Wallamet  val- 
ley.''' 

The  effect  of  this  act  is  to  establish  the  legal  right  of  the 
plaintiff  to  construct  and  own  the  road  in  question,  and  in 
my  judgment  to  dispose  of  the  same.  (Oregonian  By,  Co,  v. 
Oregon  R.  A  N.  Co.,10  Sawy.  481.) 

The  third  clause  is  a  denial  of  any  knowledge  whether 
the  plaintiff's  memorandum  of  association  specifies  the  pur- 
pose of  its  incorporation  as  alleged  in  the  complaint.  This 
is  moved  against  particularly  as  sham.  But  it  does  not  ap- 
pear to  be  false.  On  the  contrary,  there  is  no  reason  to 
doubt  its  truth.  The  defendant  does  not  appear  to  have 
ever  had  any  connection  with  this  memorandum,  from  which 
it  could  be  inferred  that  the  contents  thereof  -are  known 
to  it.  (Oregonian  By.  Co,  v.  Oregon  B.  &  N.  Co.,  10  Sawy. 
467.) 

The  eighth  one  is  also  a  denial  of  knowledge,  whether 
the  plaintiff's  directors  ever  adopted  a  resolution  authoriz- 
ing the  execution  of  said  lease.  It  is  also  moved  against 
as  sham.  But  it  does  not  appear  to  be  false,  and  must  be 
taken  to  be  true  for  the  same  reason. 

The  fourth  one  is  an  allegation  as  to  what  the  memoran- 
dum of  association  under  the  companies  act  of  Great  Britain 
is  required  to  contain,  without  any  averment  that  the  plain- 
tiff has  not  complied  therewith  in  its  formation,  or  any  other 
application  of  the  matter,  and  is  therefore  immaterial. 

The  fifth  one  is  a  denial  of  the  defendant's  power  to  lease 
or  operate  the  plaintiffs  road.  This  is  a  mere  conclusion 
of  law,  and  should  have  been  alleged,  if  relied  on,  by  a  de- 
ihurrer  to  the  compLiint.  (Oregonian  By.  Co,  v.  Ch^egon  B, 
<k  N.  Co.,  10  Sawy.  472.) 

The  sixth,  seventh  and  twelfth  ones,  are  allegations  to  the 
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effect  that  the  plaintiff's  road  has  no  near  connection  with 
the  defendant's;  that  the  capital  stock  of  the  latter  was  not 
contributed  to  operate  leased  roads;  and  that  the  lease  in 
question  was  not  ratified  by  its  stockholders.  These  mat- 
ters are  immaterial  and  utterly  frivolous.  (Oregonian  By. 
Co.  V.  Oregon  B.  &  N.  Co.,  10  Sawy.  488.) 

The  ninth,  tenth  and  eleventh  ones  are  clauses  and  phrases 
found  in  an  allegation  that  the  lease  in  question  was  execu- 
ted by  the  president  and  assistant  secretary  of  the  defendant 
in  pursuance  of  an  invalid  resolution  passed  by  a  minority 
of  the  directors  without  authority  of  law,  to  the  effect,  that 
while  the  defandant's  principal  office  is  at  Portland,  its 
president  and  assistant  secretary  signed  and  sealed  said 
lease  at  New  York. 

These  clauses  are  omitted  from  the  answers  in  the  last 
two  cases.  They  are  clearly  immaterial.  It  is  well  settled 
that  while  a  corporation  can  have  no  legal  existence  beyond 
the  boundaries  of  the  state  of  its  creation,  yet  it  may  act 
any  where  through  its  agents  the  same  as  a  natural  person, 
unless  prohibited  by  law.  (Bank  v.  Earle,  13  Pet.  588; 
Bunyan  v.  Costars'  Lessee,  14  Pet.  129;  OcUvesion  By.  Co.  v. 
Cowdrey,  11  Wall.  476;  McCall  v.  Byran,  6  Conn.  436;  Bel- 
lows  V.  Todd,  29  Iowa,  217;  0.  &  M.  By.  Co.  v.  McPherson, 
35  Mo.  25;  Field  on  Corporations,  sees.  25,  254.) 

The  thirteenth  and  fourteenth  ones  are  statements  to  the 
effect,  that  on  May  15, 1884,  the  defendant  offered  to  return 
the  road  to  the  plaintiff,  but  that  the  defendant  retained 
possession  of  the  same,  under  a  stipulation  with  the  plain- 
tiff that  sach  possession  should  not  have  the  effect  to  preju- 
dice either  party,  until  November  5,  1884,  when  in  a  suit 
brought  in  this  court  by  the  plaintiff,  the  defendant  was  en- 
joined and  required  to  operate  the  road  until  the  further  order 
of  the  court,  which  it  did  until  the  appointment  of  a  re- 
ceiver in  said  suit  on  the  motion  of  the  plaintiff;  who  there- 
upon took  possession  of  the  property,  and  held  it  during  the 
period  for  which  the  rent  is  sought  to  be  recovered  in  this 
action. 

This  is  not  an  action  to  recover  money  for  the  use  and 
occupation  of  the  premises.     It  is  brought  on  the  covenant 
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of  the  defendant  contained  in  the  lease,  to  pay  the  specific 
amonnt  therein  reseryed  as  rent.  Therefore  these  allegations 
oonceming  the  possession  of  the  property  are  immateriaL 
They  do  not  efEeot  the  obligation  of  the  defendant  to  pay  the 
rent  according  to  its  contract;  unless  it  is  farther  alleged 
that  snoh  non-occupation  was  the  direct  result  of  the  fraud 
or  misconduct  of  the  lessor.  (Oregonian  Railway  Co.  t. 
Oregon  R.  A  N.  Co.,  10  Bawy.  476.) 

And  so  far  as  the  possession  of  the  receiver  is  concerned, 
it  is  for  the  benefit  of  whom  it  may  concern;  and  so  far  as 
appears,  that  is  defendant. 

All  the  clauses  in  the  answer  moved  against,  except  th« 
third  and  eighth  ones,  are  immaterial.  The  matter  contain- 
ed in  these  comes  within  the  purriew  of  the  demurrers  to  the 
answers. 

The  demurrers  are  taken  to  all  those  portions  of  the  an- 
swers that  controTcrt  or  deny  the  corporate  existence  and 
due  organization  of  the  plaintiff  or  the  powers,  franchises  or 
ownership  of  the  plaintiff  alleged  in  the  complaints,  for  the 
reason  ''the  defendant  ought  not  to  be  allowed  or  heard  to 
say,  that  the  plaintiff  is  not  a  corporation  or  has  no  power 
to  make  the  contract  herein  sued  on,  or  to  make  any  denials 
contrary  to  defendant's  own  acknowledgment  and  deed  of 
August  1,  1881,  as  appears  by  the  complaint  herein  and  ad- 
mitted by  the  answer  thereto.'* 

These  demurrers  are  well  taken.  {Oregonian  Ry.  Co.  t. 
Oregon  JS.  dt  N.  Co.,  10  Sawy.  477.)  This  question  was  well 
considered  in  that  case,  and  I  have  nothing  to  add  to  the 
conclusion  reached  therein.  As  was  then  said:  ''Where  the 
law  authorizes  the  formation  and  existence  of  the  alleged 
corporation,  with  power  to  make  the  contract  in  question, 
then  a  party  thereto  ought  not  and  cannot  be  heard,  in  an 
action  thereon  by  such  corporation,  to  deny  its  due  forina- 
tion  or  legal  existence,  with  the  power  to  make  said  contract.** 

On  November  27,  1885,  the  plaintiff  replied  to  so  much  of 
said  answers  as  are  not  included  in  the  demurrers  thereto 
and  the  motion  to  strike  out. 

After  denying  any  knowledge  of  the  invalidity  of  the 
meeting  of  the  defendant's  directors,  at  which  the  execution 
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of  the  lease  was  aathorized^  the  replies  briefly  stated,  allege: 
(1)  A  ratification  of  the  lease  bj  the  defendant  with  knowl- 
edge of  all  the  facts,  by  entering  upon  and  taking  possession 
of  the  road  thereunder,  about  August  1,  1881,  and  continu- 
ing in  the  same,  and  paying  rent  therefor  until  May  16, 1884, 
wherefore  the  defendant  ought  not  to  be  allowed  or  heard 
to  deny  the  execution  of  said  lease  or  the  binding  obligation 
thereof;  (2)  That  the  defendant  ought  not  to  be  allowed  or 
heard  to  deny  the  execution  by  it  of  said  lease,  because  on 
June  28,  1884,  the  plaintiff  commenced  an  action  against  the 
defendant  thereon,  in  this  court,  for  the  installment  of  rent 
falling  due  thereon,  on  May  16,  1884,  wherein,  among  other 
things,  the  due  incorporation  of  the  plaintiff  and  its  power 
and  authority  to  construct  and  lease  said  road,  as  well  as 
the  due  execution  and  validity  of  said  lease  and  the  power  and 
the  authority  of  the  plaintiff  and  defendant  to  execute  the 
same  and  perform  the  covenants  therein  contained,  were 
put  in  issue  and  contested  by  a  demurrer  to  the  ani^wer  of 
the  defendant  therein,  and  by  the  judgment  of  this  court 
thereon,  were  determined  in  favor  of  the  plaintiff;  whereupon^ 
on  March  28,  1886,  the  defendant  not  making  or  offering  to 
make  any  further  answer  of  defense  to  the  complaint,  final 
judgment  was  given  thereon  for  the  plaintiff  and  against  the 
defendant  for  the  sum  demanded  thereon ;  (3)  That  the  de- 
fendant ought  not  to  be  allowed  or  heard  to  deny  the  corpo- 
rate existence  of  the  plaintiff,  or  to  deny  the  demise  by  the 
plaintiff  to  the  defendant,  or  the  due  execution  by  each  of 
them  of  said  lease  as  alleged  in  the  complaint,  because  on 
June  26, 1886,  the  plaintiff  commenced  another  action  thereon, 
in  this  court,  against  the  defendant,  to  recover  three  semi-an- 
nual installments  of  the  yearly  sum  of  two  thousand  nine  hun- 
dred and  nineteen  dollars  and  ninety  cents,  which  the  defen- 
dant in  and  by  said  lease,  agreed  to  pay  the  plaintiff  to  meet 
the  expense  of  maintaining  its  organization,  pending  said 
lease,  amounting  in  the  aggregate  to  four  thousand  three  hun- 
dred and  seventy-nine  dollars  and  eighty-five  cents,  wherein 
on  July  29,  1886,  on  a  demurrer  to  the  complaint  by  the  de- 
fendant, judgment  was  given  against  it  for  the  amount 
claimed  by  the  plaintiff;  and  (4)  In  the  last  two  actions, 
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denies  that  on  Jaly  29,  1885,  or  other  time,  in  any  action 
then  pending  between  the  plaintiff  and  defendant  for  the 
same  canse  of  action  set  forth  herein,  any  judgment  was 
given  in  faTor  of  the  former  or  against  the  latter  for  the  sum 
of  foar  thousand  and  twenty-eight  dollars  and  thirty-two 
cents  or  any  other  sum. 

On  November  28,  the  defendant  moved  to  strike  out  the 
reply  of  ratification  and  the  two  replies  of  prior  adjudication, 
and  also  an  averment  following  the  denial  therein  of  any 
knowledge  of  the  alleged  invalidity  of  the  meeting  of  the 
defendant's  directors,  at  which  the  lease  was  authorized,  to 
the  effect,  that  said  meeting  was  duly  called  and  held,  and 
the  resolution  in  question  duly  passed  thereat.  The  effect 
of  these  two  contradictory  allegations  as  to  this  matter  of 
the  meeting  in  question,  is  to  make  the  denial  a  sham  or 
the  averment  redundant,  as  the  party  moving  against  them 
may  elect. 

The  motions  to  strike  out  were  allowed,  as  to  the  aver- 
ment, on  the  ground  of  redundancy,  and  denied  as  to  the 
replies,  for  the  reason  that  their  sufficiency  ought  to  be 
tested  by  demurrer.  Thereupon,  on  January  2,  1886,  the  de- 
fendant demurred  to  the  two  replies  of  former  adjudication, 
and  the  questions  arising  thereon  were  then  argued  by  coun- 
sel and  submitted. 

From  these  replies  it  appears  that  certain  matters  set  up 
in  the  answers  herein  as  a  defense  to  these  actions  have 
been  heretofore  considered  and  determined  in  this  court,  in 
an  action  between  these  parties,  on  this  lease,  in  favor  of  the 
plaintiff. 

On  a  demurrer  to  a  complaint  every  material  matter  well 
pleaded  therein  is  confessed,  and  if  judgment  is  given  there- 
on, the  same  is  as  conclusive  and  binding  on  the  parties  to 
the  action  as  though  it  was  given  on  an  issue  arising  on  a 
denial  of  the  allegations  of  the  complaint.  And  if  a  final 
judgment  is  given  for  the  plainti£^  on  a  demurrer  to  the 
answer,  such  judgment  is  a  conclusive  determination,  be- 
tween the  parties,  of  the  questions  involved  in  the  defense 
made  by  such  answer,  and  of  the  truth  of  the  material  alle- 
gations in  the  complaint^  and  may  be  pleaded  as  an  estoppel 


Dist.  Or.]    Or.  K*y  Co.  v.  Or.  E'y  &  Nav.  Co.  578 

1886.]  Opinion  of  the  Court— Deadj,  J. 

in  any  other  action  between  them.  (Ocndd  y.  EvantvUte^ 
etc.,  By,  Co.  91  U.  8.  553;  Aurora  v.  West,!  Wail.  99;  Good- 
rich y.  City,  5  Wall.  573;  Jf^eUs  Res,  AdjudiccUa,  seoe.  446.) 

In  the  first  action  mentioned  in  the  reply^  it  appears  that 
the  defendant  answered  the  complaint  and  alleged  the  inyal- 
idity  of  the  lease  for  the  reason  among  others,  that  it  had  no 
power  to  execute  the  same;  and  on  a  demurer  to  this  answer 
final  judgment  was  given  for  the  plaintiff.  In  the  second 
one,  all  the  material  facts  relative  to  the  incorporation  of  the 
plaintiff  and  the  execution  of  the  lease  by  the  plaiotitf  and 
the  defendant,  were  admitted  by  a  demurrer  to  the  complaint 
on  which  there  was  a  final  judgment  in  favor  of  the  former. 

A  judgment  in  an  action  on  a  particular  demand,  is  an  es- 
toppel in  an  action  between  the  same  parties,  as  to  any  fact 
or  matter  actually  put  in  issue  and  determined  or  admitted 
in  the  prior  action.  (Davis  v.  Brown,  94  IT.  S.  428;  Crotn- 
toeli  y.  County  of  Sac,  Id,  353;  BusseU  y.  Place,  Id.  608; 
Behii  y.  Morgan,  7  Wall.  619;  Sharon  v.  HiU,  9  West  Coast 
Rep.  9.) 

Beioii  v.  Morgan,  supra,  is  a  good  illustration  of  the  rule, 
and  a  case  on  all  fours  with  this.  A  judgment  was  given  in 
an  action  on  a  bond  against  the  maker  thereof,  in  favor  of 
the  plaintiff.  The  bond  was  one  of  a  series  issued  at  the 
same  time,  and  in  a  subsequent  action  between  the  same 
parties,  on  another  of  these  bonds,  it  was  held  that  the 
judgment  in  the  first  action  was  conclusive  as  to  the  validity 
of  all  of  them.  The  court  said  in  substance  that  all  the  ob- 
jections made  to  the  enforcement  of  the  bonds  in  the  second 
action  might  haye  been  made  in  the  first;  and  that  "  a  party 
can  no  more  split  up  defenses  than  indivisible  demands,  and 
present  them  by  piecemeal  in  successive  suits  growing  out 
of  the  same  transaction.*' 

In  this  lease  there  are,  so  to  speak,  a  successive  series  of 
obligations  or  undertakings  by  the  defendant  to  pay  rent  to 
the  plaintiff  every  half  year  for  a  number  of  years,  incurred 
or  assumed  at  the  same  time  and  under  the  same  circum- 
stances. In  the  action  brought  to  recover  an  earlier  install- 
ment of  this  rent,  the  defendant  might  have  made  any  de- 
fense thereto,  involving  the  validity  of  the  lease  or  its  lia- 
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bility  therennder.  And  the  qaeation  of  the  yaliditj  of  the 
lease  and  the  liability  of  the  defendant  to  pay  the  rent 
therein  reserved  having  been  determined  in  favor  of  the 
plaintiff  in  that  aotion,  the  controversy  is  so  far  dosed,  and 
the  defendant  is  estopped  to  set  up  any  defense  to  a  snbse- 
qaent  action  for  the  recovery  of  any  other  of  such  install- 
ments of  rent,  that  existed  and  might  have  been  made  to  the 
former  action.  On  the  argument  it  was  suggested  that  the 
judgment  in  the  first  of  the  former  actions  had  been  taken 
to  the  supreme  court  on  a  writ  of  error,  and  therefore  its 
operation  as  a  bar  or  an  estoppel  is  suspended.  It  is  ad- 
mitted that  the  writ  of  error  has  been  taken  as  suggested; 
but  even  then,  it  is  not  clear  that  the  court  can  take  notice 
of  the  fact  on  the  demurrer  to  the  replication.  On  the  trial 
of  the  question  made  by  the  reply,  the  record  of  the  former 
suit  being  introduced  in  support  of  the  allegation  therein, 
the  fact  that  the  judgment  had  been  taken  to  the  supreme 
court  on  error  may  be  shown  by  way  of  confession  and  avoid- 
ance of  the  reply,  if  the  effect  of  such  a  proceeding  is 
to  suspend  the  force  and  operation  of  the  judgment,  as 
claimed. 

But  considering,  for  the  time  being,  that  the  admission 
of  the  plaintiff's  counsel,  as  to  the  writ  of  error,  is  a  part 
of  the  reply,  the  estoppel  of  the  former  judgment  is  not 
affected  thereby.  A  writ  of  error  does  not  suspend  the  op- 
eration of  a  judgment,  as  a  bar  or  an  estoppel.  It  is  not 
an  appeal,  which  is  so  far  a  continuation  of  the  original 
suit,  but  a  proceeding  in  the  nature  of  a  new  action  to  annul 
and  set  aside  the  judgment  of  the  court  below,  which  is  not 
thereby  vacated  or  affected,  pending  the  proceeding.  (Baiil' 
way  V.  TmrMyy  100  U.  S.  81;  Sharon  v.  5iB,  9  W.  C.  Bep. 
9;  ante,  Freeman  on  Judg.,  sec.  328.)  JA  writ  of  error  from  the 
supreme  court  to  this  is  not  a  proceeding  under  the  code, 
but  the  common  law,  as  modified  by  the  revised  statutes. 
The  declaration  in  the  latter  clause  of  section  50$  of  the 
code,  that  an  action  ''is  deemed  pending  from  the  oom- 
mencement  thereof  until  its  final  determination  on  appeal," 
has  no  application  to  an  action  in  this  court — at  least  after 
it^has  terminated  in  a  judgment  for  either  party.    The  pro- 
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oeeding  for  the  review  of  snob  a  judgment,  is  had  in  the  su- 
preme court,  and  is  not  within  the  operation  of  section  914 
of  the  revised  statutes,  conforming  the  practice  in  the  cir- 
cuit and  district  courts  to  that  of  the  state  courts. 

But  it  is  also  admitted  that  no  writ  of  error  has  been 
taken  to  the  judgment  in  the  second  action  mentioned  in  the 
reply,  and  there  is  therefore  no  question,  that  it  is  an  estop- 
pel as  to  all  the  material  matters  admitted  by  the  demurrer 
to  the  complaint  herein. 

The  motions  to  strike  out  portions  of  the  answers  are 
allowed  except  as  to  the  clauses  numbered  three  and  eight, 
and  as  to  these  they  are  disallowed.  The  demurrers  to  the 
answers  including  the  matter  in  said  clauses  three  and  eight, 
are  allowed;  and  the  demurrers  to  the  replies  are  overruled. 

This  leaves  the  cases  for  trial  on  the  questions  of  fact 
arising  on  the  replies  of  ratification  and  prior  adjudication 
to  the  answers  of  the  defendant,  the  former  being  by  sec- 
tion 92  of  the  code,  ''deemed  controverted  by  the  adverse 
party,  as  upon  a  direct  denial  of  avoidance  as  the  case  may 
require,"  without  any  actual  rejoinder  thereto;  and  the 
issues  made  between  tiie  replies  in  numbers  1120  and  1148 
to  the  defenses  of  former  judgments  in  actions  on  the  same 
cause  of  action. 


John  Scheebbr  v.  Columbia  Stbbbt  Bbidgb  Cohpant. 

ClBOUXT  COUBT,  DlSTBIOT  OV  ObEOOH. 

Apbil  19,  1886. 

1.  Natioabui  VfAXtam  nr  Obioon—Powxb  or  tks  Stais  Otkb.— Under  the 
ruling  in  CardweU  r.  Bridge  Company,  113  U.  S.  206,  the  proTition  in  the 
act  of  oongress  of  Febmary  14, 1859  (11  Stat.  883),  admitting  Oregon  into 
the  Union,  which  declares  that  '*the  nayigable  waters  of  said  state  shaU 
be  common  highways  and  forerer  free^  as  well  to  the  inhabitants  of  said 
state  as  to  all  other  citizens  of  the  United  States,  without  any  tax,  dnty, 
impost  or  toU  therefor,"  does  net  prerentthe  state  from  anthoriang  the 
erection  of  a  bridge  across  the  Wallamet  river  at  Portland,  howerer 
much  it  may  impede  and  obstraot  the  navigation  thereof;  nor  has  the 
United  States  drooit  court  any  jurisdiction  of  a  snit  to  exgoin  the  same. 

Before  Dbadt,  District  Judge. 
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Mr.  P.  L.  WiUis  for  the  plaintiff. 

Mr.  Oeorge  L.  Durham  for  the  defendant. 

Deadt,  J.  This  sait  is  brought  to  restrain  the  defendant 
from  erecting  a  bridge  across  the  Wallamet  river  between  the 
foot  of  Madison  street  in  Portland,  and  T  street  in  East 
Portland. 

An  application  for  a  proyisional  injunction  was  heard  on 
the  bill  and  a  general  demurrer  thereto. 

The  plaintiff  is  a  riparian  owner  whose  land  has  a  frontage 
of  two  hundred  feet  on  the  west  bank  of  the  Wallamet  river, 
and  is  situated  about  one  thousand  feet  above  the  site  of  the 
proposed  bridge;  and  his  complaint  is,  that  the  erection  of 
the  bridge  will  so  obstruct  and  hinder  the  navigation  of  the 
river  as  to  prevent  vessels  engaged  in  the  commerce  of  this 
port  from  at  least,  with  safety  and  convenience,  reaching  his 
property.- 

The  bill  states  that  the  river  at  the  site  of  the  proposed 
bridge  is  about  one  thousand  four  hundred  and  seventy-five 
feet  wide,  with  a  ship  channel  of  about  four  hundred  feet  in 
width;  and  that  the  bridge  will  consist  of  six  solid  spans  of 
two  hundred  feet  each  in  length,  resting  on  piers  built  in  the 
river,  and  one  section  two  hundred  and  seventy  feet  long, 
resting  on  a  draw  pier  as  a  pivot,  which,  when  turned  paral- 
lel with  the  stream,  will  give  a  passage  way  of  one  hundred 
and  twenty  feet  in  width  on  either  side  of  said  pivot  pier; 
that  the  distance  from  the  lower  chord  of  the  span  is  only 
eight  feet  above  high  water  mark,  and  the  construction  of 
the  proposed  bridge  will  obstruct  and  impede  the  navigation 
of  the  river  and  the  use  of  the  harbor  of  Portland,  which  ex- 
tends from  the  lower  end  of  the  city  southward  a  distance 
of  about  three  miles,  and  for  half  a  mile  above  the  plain- 
tiff's property. 

The  defendant  claims  the  right  to  build  the  bridge  under 
an  act  of  the  legislature  of  the  state,  passed  February  26, 
1885  (Sess.  L.  472),  as  amended  by  the  act  of  November  24, 
1885  (Spec.  Sess.  L.  14);  but  the  plaintiff  alleges  that  the 
same  is  void  or  inoperative,  as  being  in  conflict  with  the  act 
of  congress  passed  February  14^  1869  (11  Stat.  383),  for  the 
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admission  of  Oregon  into  the  Union,  wherein  it  is  provided 
that  "  all  the  navigable  waters  of  the  state  shall  be  common 
highways  and  forever  free,  as  well  to  the  inhabitants  of  said 
state,  as  to  all  the  other  citizens  of  the  United  States,  with- 
out any  tax,  duty,  impost  or  toll  therefor.*' 

The  questions  arising  on  this  demurrer  were  considered 
by  the  court  in  Hatch  y.  Wallamet  Iron  Bridge  Co.,  7  Sawy. 
127,  and  again  in  Wallamei  Bridge  Co.  y.  HcUch  9  Sawy. 
643,  where  it  was  held  that  by  the  act  of  1859,  congress, 
in  the  exercise  of  its  power  to  regulate  commerce  between 
the  several  states,  had  declared  the  Wallamet  river,  as  a 
means  of  said  commerce,  "a  common  highway,"  and  there- 
fore the  state  of  Oregon  could  not  authorize  any  one  to 
build  a  bridge  across  the  same,  which,  the  circumstances 
considered,  would  needlessly  impede  or  obstruct  the  naviga- 
tion thereof;  and  that  the  question  of  what  constitutes  such 
impediment  or  obstruction,-  arises  under  said  act  of  con- 
gress, and  therefore  this  court  has  jurisdiction  of  a  suit 
involviug  the  same.  The  doctrine  of  this  case  was  followed, 
in  the  opinion  of  the  court,  in  Cardwell  v.  The  American 
River  Bridge  Co.  9  Sawy.  662.  But  on  appeal  to  the 
supreme  court  it  was  held  (113  U.  S.  206)  that  the  provision 
in  the  act  admitting  California  into  the  Union,  concerning 
the  navigable  waters  therein,  which  is  similar  to  that  in  the 
one  admitting  Oregon,  does  not  of  itself  deprive  the  state 
of  the  power  possessed  by  other  states  to  authorize  the 
erection  of  bridges  over  navigable  waters  therein ;  aud  that 
the  provision  is  only  intended  to  prevent  the  use  of  naviga- 
ble streams  by  private  parties,  to  the  exclusion  of  the  pub- 
lic, and  the  exaction  of  tolls  for  their  navigation. 

The  proposed  bridge  at  the  foot  of  Madison  street  is  five 
blocks,  or  about  one  thousand  three  hundred  feet,  farther 
south  than  the  one  in  Hatch's  case,  and  is  otherwise  much 
less  objectionable — the  opening  at  the  draw  beng  one  hun- 
dred and  twenty  feet  in  the  clear  instead  of  only  one  hun- 
dred. But  it  matters  not  what  is  the  character  of  the  bridge, 
or  how  much  of  an  obstruction  it  will  be  to  navigation,  if 
the  state  authorizes  it,  and  the  United  States  has  passed  no 
law  on  the  subject  of  impediments  and  obstructions  to  the 
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navigation  of  the  river,  this  court  has  no  jurisdiction  to  pre- 
vent the  erection  of  the  same. 

The  Hatch  case  is  now  pending  in  the  supreme  court  on 
appeal,  and  may  be  decided  at  this  term,  but  it  is  not  proba- 
ble that  any  modification  in  the  ruling  in  the  CardweU  case 
will  be  made.  And  if  congress  has  no  power  to  pass  an  act 
to  prevent  the  obstruction  of  the  navigable  waters  of  a  state 
by  the  erection  of  solid  bridges  or  otherwise,  unless  the 
same  applies  to  the  navigable  waters  of  all  the  states,  as  the 
argument  in  that  case  seems  to  imply,  then  it  is  not  appa- 
rent how  the  provisions  in  the  acts  relating  to  the  admission 
of  Oregon  and  California  are  valid,  even  as  against  a  claim 
under  the  state,  to  the  exclusive  use  of  any  of  the  navigable 
waters  therein  or  to  the  exaction  of  tolls  for  the  navigation 
thereof. 

Certainly,  congress  has  as  much  right  to  legislate  against 
physical  obstructions  being  made  to  the  navigation  of  the 
waters  in  a  state,  in  detail  and  specially,  as  to  preyent  their 
exclusive  use  by  any  one,  or  the  exaction  of  tolls  for  the 
same  in  that  way. 

But  admitting  the  power  in  congress  to  legislate  specially 
on  this  subject,  the  court  in  the  CardweU  case  went  so  far  as 
to  hold  that,  notwithstanding  the  act  of  congress,  in  effect 
declares  the  American  river  a  common  highway,  forever  free 
"  to  the  citizens  of  the  United  States,"  the  state  of  Califor- 
nia may  authorize  the  erection  of  a  low,  solid  bridge  across 
it,  which  prevents  it  from  being  used  as  a  highway  by  any 
one.  The  act,  says  the  court,  has  but  one  object,  namely, 
^' to  insure  a  highway  open  to  all  without  preference  to 
any.'*  But  I  respectfully  submit  that  on  this  interpretation 
of  the  act  a  better  definition  of  its  purpose  would  be — "it 
intends  to  secure  an  open  highway  to  all  or  to  none,  as  the 
state  may  judge  expedient.'* 

But  whatever  my  judgment  in  the  premises  may  be,  this 
construction  of  the  legislation  by  congress  is  binding  on 
this  court,  and  therefore  I  must  refuse  this  injunction  and 
sustain  the  demurrer  to  the  bill  and  dismiss  it;  and  it  is  eo 
ordered. 


Diet.  Or.]  Kib  v.  The  United  States.  579 

1886.]  Opinion  of  the  Court— Dead j,  J. 

Charles  Kie,  Plaintiff  in  Error,  v.  The  United  States. 

CiBOurr  Court,  District  of  Orboon. 

May  1,  1886. 

1.  AukBKA— Not  "Indian  Countbt."-- Alaska  is  not  ''Indian  coontrj,"  in 

the  sense  in  which  that  phrase  is  used  in  the  interoonrse  act  of  1834  and 
the  revised  statutes. 

2.  IPBic--JuBi8i>ionoN  OP  Distbiot  Ooubt  thxbsin.— The  district  court  of 

Alaska  has  jurisdiction  under  sections  6339  and  5341  of  the  reyised 
statutes,  to  try  and  punish  any  inhabitant  of  the  district  for  the  crime  of 
murder  or  manslaughter  committed  by  the  killing  of  any  human  being 
therein;  but  the  law  of  Oregon  defining  the  crime  of  murder  or  man- 
slaughter, and  prescribing  the  punishment  therefor,  is  not  in  force  in 
Alaska. 

3.  Ebbonsous  Sbntkngx. — The  plaintiff  in  error  being  conyicted  of  man- 

slaughter, was  sentenced  to  punishment  therefor  under  the  law  of 
Oregon  instead  of  the  act  of  1875  (18  Stats.  473),  whereby  his  imprison- 
ment was  authorized  for  twenty  days  in  excess  of  the  punishment 
allowed  by  said  act:  Sdd,  that  the  judgment  was  erroneous,  and  the 
same  was  reyersed,  with  direction  to  have  the  plaintiff  in  error  sentenced 
according  to  law. 

4.  JuBT  Pbbbitmxd  to  hate  been  Lxgaixt  Sbi^xcted  and  Dbawn.— It  ap- 

peared from  the  record  that  when  the  case  was  called  for  trial  a  jury 
came  who  were  duly  impanneled  and  sworn :  Held,  that  in  the  absence  of 
anything  to  the  contrary,  the  presumption  is,  that  the  jury  were  selected 
and  drawn  according  to  law. 

5.  SiLEcnnoM  and  Qt7Ai<iFiOATioN  OF  JuBOBS  IN  AiiAsxA.  —  Jurors  to  serve  in 

the  district  court  of  Alaska  must  be  selected  in  the  manner  provided  in 
section  2  of  the  act  of  June  30,  1879  (21  Stats.  43),  and  have  the  qualifi- 
cations prescribed  by  the  law  of  Oregon. 

6.  Pbbsxnob  of  THE  DEFENDANT.— lu  the  trial  of  a  criminal  action  involving 

corporal  punishment,  the  record  should  show  that  the  defendant  was 
present;  but  it  is  sufficient  if  his  presence  may  be  fairly  inferred  from  the 
whole  record,  without  being  explicitly  stated  at  every  stage  of  the  pro- 
cedure. 

Before  Deady,  District  Judge. 
Mr.  Alfred  S.  Franks  for  the  plaintiflf  in  error. 
Mr,  Lewis  L.  McArthur,  for  the  defendant. 

Deadt,  J.  This  is  a  writ  of  error  to  the  district  court 
of  Alaska,  sitting  at  Sitka. 

The  writ  was  allowed  bj  the  circuit  judge,  pursuant  to 
section  7  of  the  act  of  May  7,  1884,  concerning  "a  civil 
goyemment   for  Alaska''  (23  Stat.   24),   which  provides: 
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*'  Writs  of  error  in  criminal  cases  shall  issue  to  the  said  dis- 
trict coort  from  the  United  States  circuit  court  for  the  dis- 
trict of  Oregon,  in  the  cases  provided  in  chapter  176  of  the 
laws  of  1879;  and  the  jurisdiction  thereby  conferred  on  the 
circuit  court  is  hereby  given  to  the  circuit  court  of  Oregon.'* 

The  "  laws  of  1879"  here  referred  to,  is  the  act  of  March 
3  of  that  year  (20  Stats.  354),  which  gives  the  circuit  court 
for  each  judicial  district  jurisdiction  of  writs  of  error  in 
criminal  cases  tried  before  the  district  court,  where  the 
sentence  is  imprisonment  or  fine  not  exceeding  three  hun- 
dred dollars. 

It  appears  from  the -record  that  on  May  28,  1885,  the 
plaintiff  in  error,  Charles  Kie,  was  indicted  by  a  grand  juij 
of  the  district  court  of  Alaska,  sitting  at  Sitka,  for  the 
crime  of  murder,  alleged  to  have  been  committed  about 
September  1,  1884,  by  stabbing  a  woman  named  Nancy, 
from  which  stabbing  she  then  and  there  died. 

Kie  demurred  to  the  indictment,  but  the  demurrer  was 
overruled  by  the  court;  and  afterwards,  on  a  trial  on  the 
plea  of  ''  not  guilty,"  he  was  by  the  jury  convicted  of  the 
crime  of  manslaughter,  and  sentenced  by  the  court  to  im- 
prisonment for  a  term  of  ten  years  and  fined  one  hundred 
dollars. 

There  is  no  formal  bill  of  exceptions  in  the  record,  but  it 
contains  a  statement  of  certain  evidence  given  to  the  jury 
on  the  trial,  which,  by  the  argument  of  counsel,  is  so  far  to 
have  the  effect  of  a  bill  of  exceptions. 

From  this  it  appears  that  the  killing  took  place  at  the 
town  of  Juneau,  situate  on  or  near  Takoo  inlet  and  distant 
about  eighty  miles  north  by  east  in  an  air  line  from  Sitka, 
and  at  the  date  thereof  the  plaintiff  in  error  was  living  in 
and  belonged  to  a  village  of  Alaskan  aborigines  near  by  ; 
that  the  deceased  Nancy  was  also  an  aboriginal  Alaskan 
living  with  Kie  as  his  wife,  and  that  said  Nancy  was  guilty 
of  adultery,  for  which  cause  Kie  killed  her,  as  alleged  in 
the  indictment,  he  being  permitted  and  authorized  to  do  so 
by  the  laws  and  customs  of  the  people  of  said  village  time 
out  of  mind,  as  a  punishment  for  her  misconduct. 

That  on  the  close  of  the  testimony  a  motion  was  made  for 
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the  discharge  of  the  defendaDt  on  the  ground  that  sections 
2145  and  2146  of  the  revised  statutes,  the  court  had  no 
jurisdiction  of  the  defendant,  which  motion  was  denied, 
and  that  after  the  verdict  was  received  a  motion  was  made 
to  set  aside  the  same  and  discharge  the  defendant,  on  the 
same  ground,  which  was  also  denied,  to  which  rulings  of  the 
court  the  defendant  then  and  there  excepted. 

The  following  are  the  errors  assigned : 

**  I.  The  record  does  not  show  that  the  plaintiff  in  error 
was  present  at  the  trial  or  when  sentence  was  pronounced  on 
him." 

''  II.  No  mode  of  selecting  a  jury  is  provided  bj  the 
organic  act." 

' '  III.  The  court  had  no  jurisdiction  to  try  the  cause  and 
the  judgment  rendered  is  void." 

The  last  assignment  will  be  considered  first. 

It  is  based  on  the  assumption  that  Alaska  is  ''  Indian 
country  "  within  the  meaning  of  that  phrase,  as  used  in  the 
revised  statutes,  and  section  2146  thereof,  which  in  effect 
prevents  the  courts  of  the  United  States  from  taking  cog- 
nizance of  any  crime  committed  by  one  Indian  against  the 
person  or  property  of  another,  in  the  Indian  country. 

In  U.  8.  V.  Savcdoff,  2  Sawy.  311, 1  held  that  Alaska  was 
not ''  Indian  country  "  in  the  conventional  sense  of  the  term; 
that  because  a  country  is  owned  or  inhabited,  in  whole  or 
in  part  by  Indians  or  aborigines,  it  is  not  therefore  "  Indian 
country  "  within  the  meaning  of  that  phrase,  as  used  in  the 
intercourse  act  of  1834  or  the  revised  statutes.  This  ruling 
was  followed  and  affirmed  in  the  cases  of  In  re  Garr,  3  Sawy., 
317;  Waters  v.  Campbell,  4  Sawy.  121;  and  U.  S.  v.  Stephens, 
8  Sawy.  117;  and  again  followed  and  vindicated  in  the 
court  below,  in  an  able  opinion  by  District  Judge  McAllis- 
ter.   (7  W.  0.  Bep.6.) 

The  Savaloff  case  was  decided  in  December,  1872,  and  on 
March  3,  1873,  congress  apparently  gave  its  sanction  to  the 
theory  of  that  case  (17  Stat.  530),  by  amending  section  1  of 
the  Alaska  act  of  1868  (15  Stat.  240),  so  as  to  extend  over 
the  county,  sections  20  and  21  of  the  intercourse  act  of  1834, 
prohibiting  the  introduction  and  disposition  of  spirituous 
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liquors  therein.  As  it  rests  with  congress  to  say  whether  a 
district  of  country  shall  be  considered  ''Indian  country,*' 
BO  far  as  the  intercourse  between  the  aborigines  thereof  and 
other  persons  is  concerned,  this  legislation,  in  my  judgment, 
by  at  least  a  reasonable  if  not  a  necessary  implication,  is 
equiralent  to  a  declaration  that  Alaska  is  not  to  be  consid- 
ered''Indian  country,"  only  so  far  as  concerns  the  intro- 
duction and  disposition  of  spirituous  liquors  therein. 

Nor  is  this  conclusion  contrary  to  the  ruling  in  Bates  ▼. 
Clark,  95  U.  S.  204,  or  ex  parte  Crow  Dog,  109  U.  8.  556, 
in  the  former  of  which  Mr.  Justice  Miller  said  "  that  all  the 
country  described  by  the  act  of  1834,  as  Indian  countzy 
remains  '  Indian  country,'  so  long  as  the  Indians  retain 
their  original  title  to  the  soil,  and  ceases  to  be  Indian  coun- 
try wheneyer  they  lose  that  title,  in  the  absence  of  any  dif- 
ferent proyision  by  treaty,  or  act  of  congress;"  and  in  the 
latter  of  which  Mr.  Justice  Matthews  giyes  the  aboye  para- 
graph from  Bates  y.  Clark,  and  adds:  "In  our  opinion  that 
definition  now  applies  to  all  the  country,  to  which  the  Indian 
title  has  not  been  extinguished,  within  the  limits  of  the 
United  States,  eyen  when  not  within  a  reseryation  expressly 
set  apart  for  the  exclusiye  occupancy  of  Indians,  although 
much  of  it  has  been  acquired  since  the  passage  of  the  act 
of  1834,  and  notwithstanding  the  formal  definition  in  that 
act  has  been  dropped  from  the  statutes.** 

The  conclusion  is  not  in  conflict  with  the  ruling  in  BcUes 
y.  Clark,  because,  as  we  haye  seen,  Alaska  was  not  described 
or  included  in  the  act  of  1834,  the  same  being  at  the  time 
foreign  territory,  and  for  the  further  reason,  that  if  it  had 
be^n,  congress  has  since  made  special  and  different  provis- 
ion concerning  the  intercourse  therein  between  the  aborig- 
ines and  others. 

Nor  do  I  think  it  is  in  conflict  with  the  ruling  in  ex  parte 
Crow  Dog,  rightly  understood.  True,  it  is  said  in  the  opin- 
ion in  the  latter  case,  that  the  phrase  may  and  does  include 
territory  acquired  since  the  date  of  the  act  of  1834,  and 
therefore  not  described  in  it.  But  the  case  then  before  the 
court  arose  in  Dakota,  a  territory  acquired  from  France  in 
1803,  while  the  anomalous  condition  of  Alaska  was  not  pro- 
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bably  considered  by  the  court,  or  the  language  in  question 
used  with  reference  to  it;  bat  rather  to  the  similar  and  con- 
tiguous territory  acquired  from  Mexico  in  1848,  as  New 
Mexico,  Arizona,  Nevada,  Utah  and  Western  Colorado, 
which,  thereupon,  in  the  language  of  section  1  of  the  act  of 
1834  (4  Stat.  720),  defining  or  describing  the  Indian  coun- 
try, became  and  were  included  in  "  that  part  of  the  United 
States  west  of  the  Mississippi  and  not  within  the  states  of 
Missouri  and  Louisiana." 

Nor  is  it  at  all  probable  that  the  aborigines  of  Alaska  can 
or  will  be  considered  as  dependent  or  domestic  nations,  or 
people  having  any  title  to  the  soil  of  the  country  to  be 
extinguished  by  the  United  States,  as  were  the  Indian  tribes 
north  and  west  of  the  Ohio  river. 

The  country  was  purchased  from  Bussia  in  1867.  By 
article  2  of  the  treaty  of  purchase  (Pab.  Treat.  672),  it  is 
declared  that  ^'  the  cession  of  territory  and  dominion " 
thereby  made,  shall  include  ''the  right  of  property  in  all 
public  lots  and  squares,  vacant  lands,  and  all  public  build- 
ings, fortifications,  barracks  and  other  edifices  which  are 
not  private  individual  property." 

Article  3  provides  that  such  of  ''the  inhabitants  of  the 
ceded  territory  "  as  "prefer  to  remain  "  therein,  "  with  the 
exception  of  the  uncivilized  native  tribes,  shall  be  admitted 
to  all  the  rights,  advantages  and  immunities  of  citizens  of 
the  United  Sta^s,  and  shall  be  maintained  and  protected  in 
the  free  enjoyment  of  their  liberty,  property  and  religion. 
The  uncivilized  tribes  will  be  subject  to  such  laws  and  regu- 
lations as  the  United  States  may  from  time  to  time  adopt  in 
regard  to  aboriginal  tribes  of  that  country."  And  article  6 
declares  such  cession  "to  be  free  and  unincnmbered  by  any 
reservations,  privileges,  franchises,  grants  or  possessions 
*  *  *  by  any  parties,  except  merely  private  individual 
property-holders;  and  the  cession  hereby  made  conveys  all 
the  rights,  franchises  and  privileges  now  belonging  to  Bussia 
in  said  territory  or  dominion  and  appurtenances  thereto." 

At  the  date  of  this  cession  Bussia  owned  this  country  as 
completely  as  it  now  does  the  opposite  Asiatic  shore;  and 
the  right  of  the  inhabitants  in  and  to  the  use  of  the  soil  was 
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Buch,  and  only  sack,  as  it  saw  proper  to  acknowledge  or 
concede  to  them.  The  United  States  took  the  coantrj  on 
the  same  footing,  agreeing  to  respect  the  private  property  of 
individuals,  and  to  make  such  regulations  concerning  the 
uncivilized  natives,  including,  of  course,  their  occupation 
of  the  soil,  as  it  might  deem  best. 

Accordingly,  congress,  by  the  passage  of  the  Alaska  act 
of  1884,  has  provided  a  goyernment  for  the  country  without 
any  reservation  or  qualification  as  to  the  persons  or  classes 
of  the  inhabitants  over  and  upon  whom  it  shall  have  juris- 
diction and  authority.  By  this  act  (sec.  8)  the  laws  of  the 
United  States  relating  to  mining  claims  are  extended  over 
Alaska,  and  it  is  made  a  land  district,  with  a  register  and 
receiver  to  take  proof  of  the  location  and  make  sale  of  such 
claims.  A  commission  is  also  provided  for  (sec.  12)  *^  to 
examine  into  and  report  upon  the  condition  of  the  Indians 
residing  in  said  territory,  what  lands,  if  any,  should  be 
reserved  for  their  use,  what  provision  shall  be  made  for 
their  education,  what  rights  by  occupation  of  settlers  should 
be  recognized,  and  all  other  facts  that  may  be  necessary  to 
enable  congress  to  determine  what  limitations  or  conditions 
should  be  imposed,  when  the  land  laws  of  the  United  States 
shall  be  extended  to  said  district." 

And  the  unorganized  Alaska  act  of  July  27,  1868  (Chap. 
3,  Tit.  23,  B.  S.  15,  Stat.  240),  is  also  continued  in  force 
except  as  modified  by  the  act  of  1884  (sec.  14),  and  ^'  the 
importation,  manufacture  and  sale  of  intoxicating  liquors  in 
said  district,  except  for  medicinal,  mechanical  and  scientific 
purposes,*' is  thereby  prohibited  under  the  penalties  pre- 
scribed in  section  4  of  the  act  of  1868,  (sec.  1955  R.  S.) 
''for  the  importation  of  distilled  spirits." 

How  far  this  provision  repeals  or  modifies  said  section  4 
>and  the  act  of  1870,  supra  amending  section  1  of  the  act 
of  1868,  so  as  to  extend  over  Alaska,  sections  20  and  21  of 
the  intercourse  act  of  1834,  it  is  not  now  material  to  con- 
sider. For  admitting  that  the  latter  act  displaces  or  modi- 
fies the  former  one,  it  is  equally  manifest  from  the  passage 
of  ihe  same,  that  congress  does  not  regard  Alaska  as  being 
within  the  purview  of   the    law    governing  the    "Indian 
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country,"  and  therefore  it  is  necessary  to  make  special  pro- 
TisioD  concerning  the  introduction  and  disposition  of  spir- 
ituous liquors  therein,  or  that  from  the  fact  of  making  such 
special  provision,  it  is  evident  that  congress  intended  to 
exclude  the  act  of  1834,  as  a  whole,  therefrom. 

And  as  to  the  state  of  law  on  this  subject,  before  this  last 
enactment,  see  U.  8.  v.  Stephens,  8  Sawy.  116. 

The  people  living  in  the  village  where  this  homicide  was 
committed  are  a  tribe  or  clan  of  the  Thlinkets,  a  race  of 
marine  nomads  that  inhabit  the  coast  from  Mount  St.  Elias 
to  the  southern  boundary  of  Alaska.  They  dwell  in  per- 
manent villages  during  the  winter,  and  wander  about 
during  the  summer,  in-  search  of  food,  which  is  derived 
principally  from  the  water.  (PetrofiTs  Alaska,  165  et  aeqJ) 
In  the  disposition  of  the  soil  congress  will  doubtless 
make  such  provision  for  them  and  the  possession  of  their 
villages,  as  it  may  deem  just  and  expedient.  But  for  the 
discovery  of  gold  in  the  vicinity,  no  civilized  man  would 
ever  be  tempted  to  seriously  interfere  with  or  contest  the 
right  to  such  possession. 

And  in  such  event,  it  may  be  found  best  to  provide 
that  for  minor  offenses,  peculiar  to  their  social  life  and  con« 
dition,  the  members  of  these  tribes  shall  only  be  tried  and 
punished  by  their  own  laws  or  customs,  where  they  have 
any.  Tet,  if  it  is  intended  impart  to  this  people  the 
elements  of  our  civilization,  as  indicated  by  section  12  of  the 
act  of  1884,  they  must  be  first  made  subject  to  the  law 
which  conserves  and  maintains  it,  and  not  be  allowed  to 
practice  with  impunity  such  acts  of  barbarity  as  are  involved 
in  the  charge  against  this  plaintiff  in  error. 

But  for  the  all-permeating  and  ever-present  and  persuasive 
power  of  the  law,  the  progress  of  civilization  among  the 
most  advanced  people  would  be  seriously  and  constantly 
retarded,  if  not  checked,  by  the  downward  and  backward 
tendency  of  the  mass,  who  cannot,  without  this  potent 
agency,  be  educated  and  maintained  in  the  necessary  habit 
of  self-restraint  and  justice  to  others. 

However  this  may  be,  in  my  judgment,  as  the  law  appli- 
cable to  the  subject  now  is,  Alaska  is  not  ''  Indian  country," 
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in  the  cooTentional  sense  in  which  that  phrase  is  used  in 
the  act  of  1834  and  the  revised  statutes. 

Yet,  I  regard  this  jadgment  as  erroneoas  and  void,  not 
for  want  of  jurisdiction  in  the  court  to  hear  and  determine 
the  case,  but  because  the  sentence  is  in  excess  of  the  power 
of  the  court  to  impose. 

Section  3  of  the  act  of  1884  provides  for  a  district  court 
for  the  district  of  Alaska,  "with  the  civil  and  criminal 
jurisdiction  "  of  a  district  court  of  the  United  States;  and 
section  7  declares  that  "the  general  laws  of  the  state  of 
Oregon/'  then  in  force,  shall  "  be  the  law  in  said  district  so 
far  as  the  same  may  be  applicable  and  not  in  conflict  with 
the  provisions*'  of  that  act  or  "the  laws  of  the  United 
States." 

So  far  as  the  laws  of  the  United  States  prescribe  the  juris- 
diction of  the  district  and  circuit  courts,  or  the  method  of 
their  procedure,  or  define  a  crime  and  prescribe  its  punish- 
ment, the  Alaska  court  is  governed  by  them,  and  when  these 
are  silent  or  make  no  provision  on  the  subject,  resort  must 
be  had  to  the  laws  of  Oregon,  so  far  as  they  are  applicable. 

The  defendant  was  indicted  for  the  crime  of  murder  under 
section  506  of  the  criminal  code  of  Oregon,  which  defines 
the  crime  of  murder  in  the  first  degree,  and  being  found 
guilty  of  manslaughter,  was  sentenced  under  section  518 
thereof  to  imprisonment  for  ten  years,'  and  to  pay  a  fine  of 
one  hundred  dollars;  and  in  pursuance  of  section  209  of 
said  code,  to  be  also  imprisoned  until  said  fine  is  paid,  not 
exceeding  one  day  for  every  two  dollars  thereof. 

But  section  6339  of  the  revised  statutes  provides  for  the 
punishment  of  "every  person  who  commits  murder"  in 
''any  district  of  country  under  the  exclusive  jurisdiction 
of  the  United  States.**  Section  5341  of  the  same  pre- 
scribes what  killing  in  such  a  district  constitutes  man- 
slaughter; and  by  section  1  of  the  act  of  March  3,  1875  (18 
Stats.  473),  it  is  provided  that  **a  person  convicted  of 
manslaughter  in  any  court  of  the  United  States"  shall  be 
panished  by  imprisonment  not  exceeding  ten  years  and  a 
fine  not  exceeding  one  thousand  dollars. 

Now,  Alaska  is  and  has  been  since  1867  ''a  district  of 
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ooantry  under  the  exolusiye  jurisdiotion  of  the  United 
States."  Therefore  these  statutory  provisions  concerning 
the  commission  and  punishment  of  murder  and  manslaughter 
are  in  force  therein,  and  necessarily  exclude  the  operation 
or  application  there  of  any  law  of  Oregon  on  these  subjects.  • 

In  1879  Kot-ko-wat,  and  in  1882  Ki-ta-tah,  both  aborigi- 
nes  of  Alaska,  were  tried  and  convicted  in  this  court,  under 
the  statute,  for  murder  committed  in  Alaska,  and  were  pun- 
ished with  death. 

No  law  of  Oregon  is  to  have  effect  in  Alaska  if  it  is  in 
conflict  with  a  law  of  the  United  States.  There  is  such  a 
conflict  within  the  meaning  of  the  statute,  not  only  when 
these  laws  contain  different  provisions  on  the  same  subject, 
but  when  they  contain  similar  or  identical  ones.  In  the 
latter  case  it  is  the  law  of  congress  that  applies,  and  not 
that  of  the  state.  In  this  case  the  proceeding,  though  pro- 
fessedly had  under  the  Oregon  statute,  was,  in  contempla- 
tion of  law,  taken  under  the  statute  of  the  United  States, 
and  conforms  sufficiently  thereto,  except  in  the  matter  of  the 
sentence. 

The  United  States  statute  (sec.  5296,  B.  S.)  provides. that 
in  case  any  person  is  sentenced  to  pay  a  fine,  and  has  been 
imprisoned  thirty  days  solely  for  the  non  payment  thereof, 
he  shall  be  discharged  on  showing  his  inability  to  pay  the 
same.  But  by  the  Sentence  in  this  case,  the  plaintiff  in 
error,  after  serving  his  sentence  of  imprisonment,  is  to  be 
confined  fifty  days  longer  for  the  non  payment  of  the  fine  of 
one  hundred  dollars,  ovone  day  for  each  two  dollars  thereof, 
without  reference  to  his  ability  to  discharge  the  same.  And 
so  the  sentence,  in  effect,  authorizes  his  imprisonment  for 
twenty  days  longer  than  the  law  allows;  and  for  this  error 
the  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  the  district  court  to  caase  the  plaintiff  in  error 
to  be  brought  before  it,  to  receive  such  sentence  as  the  law 
warrants  and  tbe  court  may  deem  proper. 

This  makes  it  uuneces»ary  to  consider  the  other  assign- 
ments of  error  on  this  writ.  But  as  they  go  to  the  validity 
of  the  proceeding  anterior  to  the  judgment,  the  case  may 
be  brought  here  again  for  review  if  they  are  not  now  dis- 
posed of. 
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As  to  the  second  assignment  of  error,  very  little  need  be 
said. 

The  act  of  June  30,  1879  (21  Stat.  43),  makes  prorision 
for  the  selection  and  drawing  of  jurors  in  the  national 
courts,  and  the  district  court  of  Alaska  should  conform  to 
it.  There  is  nothing  in  the  record  in  this  case  to  show  tliat 
it  did  not,  and  the  presumption  is  that  it  did.  No  objection 
appears  to  haye  been  taken  to  the  selection  or  drawing  of 
the  jury.  The  record  simply  states,  in  the  usual  way,  when 
the  case  was  called  for  trial  a  jury  came  and  was  duly  im- 
panneled  and  sworn. 

But  the  question  of  who  is  qualified  to  serve  as  a  juror  in 
the  district  court  of  Alaska  must  be  answered  by  the  law  of 
Oregon.  Section  800  of  the  revised  statutes,  which  declares 
that  jurors  in  the  national  courts  shall  have  the  qualifica- 
tions prescribed  by  the  law  of  the  state  in  which  they  sit^ 
cannot  apply,  for  there  is  no  law  of  Alaska  on  the  subject^ 
unless  it  be  the  law  of  Oregon;  and  in  either  case  it  follows* 
that  the  qualification  of  jurors  in  Alaska  and  the  liability  of 
persons  to  serve  as  such  must  be  determined  by  a  reference 
to  this  law.  , 

Sections  918,  919  and  920  of  the  code  of  civil  procedure 
contain  the  law  of  this  state  on  the  subject.  They  provide 
that  a  person  is  not  competent  to  be  a  juror  unless  he  is: 
(1)  A  citizen  of  the  United  States;  (2)  a  white  male  inhab- 
itant of  the  county  for  the  year  before  he  is  called;  (3)  over 
twenty-one  years  of  age;  and  (4)  in ^ the  possession  of  his 
natural  faculties. 

Who  are  citizens  of  the  United  States  in  Alaska  under 
article  3  of  the  treaty  of  1867  may  be  a  difficult  question  to 
determine.  The  treaty  furnishes  the  law,  but  the  difficulty, 
if  any,  will  arise  in  the  application  of  it.  Under  the  treaty, 
the  inhabitants  of  Alaska  at  that  date  who  did  not  return  to 
Bussia  within  three  years  thereafter  became  citizens  of  the 
United  States — excepting  members  of  the  uncivilized  tribes. 

The  word  "white"  in  the  second  clause  is  no  longer 
regarded  as  the  law  of  the  state;  and  is  expressly  displaced, 
so  far  as  the  courts  of  the  United  States  are  concerned,  by 
the  proviso  to  section  2  of  the  act  of  1879,  tnipra.    The 
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words,  ^'  oonnty  in  which  he  is  returned,  *'  in  the  same  clansey 
must  be  held  inapplicable  to  Alaska,  where  there  are  no 
connties,  and  their  place  supplied  by  the  word  ''  district.** 

The  following  sections  of  the  code,  providing  for  the  selec- 
tion of  jnrors  and  the  formation  of  a  jarj  list  by  the  county 
court  from  the  assessment  roll,  are  of  course  inapplicable, 
as  there  are  neither  county  courts  nor  assessment  rolls  in 
Alaska.  And  besides,  the  act  of  1879  prescribes  another 
mode  for  selecting  jurors. 

The  first  assignment  of  error  must  also  be  allowed.  It 
appears  from  the  record  that  the  plaintiff  in  error,  who  was 
in  close  custody,  was  brought  into  court  on  May  22,  1886, 
and  arraigned,  when  his  trial  was  set  for  June  1.  On  that 
day,  and  all  subsequent  days  of  the  trial,  down  to  and 
including  the  sentence — June  8— the  record  only  shows 
that  the  parties  came  by  their  attorneys. 

In  case  of  a  felony  or  where  corporal  punishment  is 
iuTolyed,  the  defendant  must  be  present  during  the  trial 
and  at  the  sentence;  and  the  record  should  show  this.  But 
it  is  sufficient  if  his  presence  may  be  inferred  from  the 
same,  and  it  need  not  be  explicitly  so  stated  at  each  stage 
of  the  procedure.  (Stephens  v.  The  People,  19  N.  T.  522; 
Whar.  Orim.  P.  &  P.,  sees.  540,  875;  Utate  v.  Carturrighi, 
10  Or.  193.) 

But  it  would  be  a  strained  and  unreasonable  inference  to 
say  that  Eie  was  present  during  this  trial  and  at  the  sen- 
tence, simply  because  he  appears  to  have  been  present  at 
the  arraignment  some  days  before;  and  particularly  when 
the  record  states  explicitly  that  the  parties  appeared  by 
their  attorneys  each  day  during  the  trial  and  at  the  sen- 
tence, from  which  it  may  rather  be  inferred  that  the  plain- 
tiff in  error  did  not  appear  otherwise. 

But  from  the  admission  of  counsel  on  the  argument,  it  is 
morally  certain  that  Eie  was  present  during  the  trial,  and 
that  the  failure  of  the  record  to  show  the  fact  is  a  mere  mis- 
prision of  the  clerk,  and  therefore  the  district  court  will  not 
be  directed  to  set  aside  the  verdict  and  grant  a  new  trial, 
but  only  to  allow  the  plaintiff  in  error  to  move  therefor,  on 
that  ground,  and  if  on  the  hearing  of  the  same  it  does  not 
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satisfactorily  appear  from  the  evidence  submitted  therewith 
that  he  was  present,  to  grant  the  same;  but  otherwise  to 
deny  the  motion  and  giro  judgment  against  him  according 
to  the  act  of  1875. 


In  bb  Nobth  Blooicfield  Obatel  Mining  Compant. 

Woodruff  v.  North  Bloomfield  Gravel  Mining  Com- 
pany ET  ALS. 

ClBCUIT  GOUBT,  DiSTBIOT   OF   CaLIFOBHIA. 

Mat  9,  1886. 

1.  CovmcpT— YiOLATidir  of  iMJuvonoir — Hxhuio  Dkbbib. — ^BmuDing  a  tan- 
nel  twent;f-fiT6  hundred  feet  into  respondent's  mine,  and  washing  tlie 
earth  remoTed  therefrom,  and  washing  the  earth  from  oaTes  of  the  banks, 
oconriintf  from  time  to  time,  by  a  hydrantic  monitor,  and  other  waahiags 
of  earth  and  debris  by  water  flowing  oTer  the  high  banks  of  the  mine  into 
a  tributary  of  the  Yaba  riyer,  oonstitate  a  Tiolation  of  the  injunction  per- 
petually restraining  defendants  "  from  disohaiging  or  dumping  into  the 
Yaba  riyer  or  its  tributaries  any  of  the  tailings,  boulders,  cobble -stones, 
grsTel,  sand,  clay,  debris,  or  other  refuse  matter,"  from  any  of  their 
mines;  and  a  contempt.  A  fine  of  fifteen  hundred  dollars  imposed  as  a 
punishment  for  the  contempt. 

Before  Sawteb,  Circuit  Judge.     . 

Mr.  A.  L.  Bhodes  and  Mr.  A.  L.  Hari,  for  complainant. 

Mesars.  Stewart  dt  Herrin^  for  respondent. 

master's  bbpobt. 

The  evidence  clearly  shows  that  since  the  date  of  the 
filing  of  the  decree  herein,  miniDg  tailings  have  been  dis- 
charged into  Humbug  creek  by  the  respondent^  the  North 
Bloomfield  Gravel  Mining  Company,  from  its  mine  described 
in  the  bill.  With  reference  to  the  character  and  extent  of 
the  mining  operations  which  have  been  carried  on  in  said 
mine  since  the  date  referred  to,  it  appears  from  the  testi- 
mony that  in  June,  1884,  the  said  respondent  commenced 
the  construction  of  a  tunnel  along  the  bed-rock  in  its  mine, 
for  the  purpose  of  drift  mining;  that  drift  mining  has  been 
there  carried  on  continuously  from  that  time  to  the  present; 
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and  that,  np  to  the  present  time,  twenty-five  hundred  or 
three  thousand  feet  of  tunnel  and  drifts,  seven  feet  high, 
and  averaging  four  and  a-half  feet  wide,  have  been  run. 
The  drift  tunnel  was  started  in  the  mine  on  the  channel,  at 
the  base  of  a  point  or  pinnacle  projecting  into  the  excava- 
tion, from  its  northerly  bank,  about  twenty  or  thirty  feet; 
the  height  of  said  point  or  pinnacle  at  that  time  being  about 
one  hundred  and  fifty  feet,  and  its  present  height  being  fifty 
to  one  hundred  feet.  In  the  same  month  (June,  1884),  a 
twenty-two-inch  pipe,  terminating  with  a  hydraulic  monitor, 
was  placed,  and  has  ever  since  remained,  in  a  position  com- 
manding the  mouth  of  the  drift  tunnel,  distant  therefrom 
about  one  hundred  to  one  hundred  and  fifty  feet  eastwards. 
To  the  west  of  the  tunnel  mouth,  at  about  an  equal  distance, 
is  the  terminal  point  of  a  fifteen-inch  pipe,  bearing  the 
lower  joint  or  ''knuckle "  of  a  monitor.  The  chief  purpose 
of  both  of  these  pipes  was  to  provide  stre.ams  of  water  to  be 
used  for  the  protection  of  the  drifting  operations.  Water 
driven  through  the  monitor  washed  away  material  which 
caved  or  was  washed  down  from  the  banks,  and  which  cov- 
ered or  threatened  the  mouth  of  the  tunnel.  The  other  pipe 
mentioned  terminated  upon  the  west  side  of  the  tunnel 
mouth,  where  the  banks  of  the  excavation  were  less  liable 
to  injurious  caving;  and  the  intention  was  that,  should  the 
caved  bank  cover  the  end  of  this  pipe  and  the  bed-rock  in 
its  neighborhood,  a  stream  of  water  passing  through  this 
pipe  and  out  at  the  knuckle  would  wash  away  the  fallen 
material.  In  case  of  a  serious  cave  of  the  bank  upon  that 
side,  a  monitor  nozzle  could  readily  be  adjusted  upon  the 
knuckle,  and  the  caved  gravel  piped  away.  Water  flowing 
through  a  branch  of  the  eastern  pipe  mentioned  washed  into 
the  outlet  tunnel  and  into  the  creek  the  material  resulting 
from  the  drifting  operations. 

As  previously  stated,  the  location  of  the  monitor  has  not 
been  changed  since  it  was  placed  in  position,  about  the 
time  the  work  of  drifting  commenced;  and  the  material 
which  has  been  removed  from  the  vicinity  of  the  drift  tun- 
nel in  the  mine  is  not  of  great  quantity  when  compared  with 
that  which  would  have  been  run  off  had  the  monitor  been 
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moYed  from  place  to  place  and  kept  in  constant  operation, 
as  in  former  times.  Still  a  considerable  quantity  of  mining 
tailings  has  undoubtedly  been  discharged  into  the  creek 
from  respondent's  mine  since  the  date  of  the  decree.  Daring 
the  entire  period  which  has  elapsed  since  that  date^  at  least 
one  thousand  miner's  inches  of  water  has  daily^  with  the 
exception  of  short  intermissions  for  repairs  to  flumes,  been 
run  into  and  through  the  mine,  either  through  pipes  or  oyer 
the  banks  of  the  excavation. 

The  drift  tunnel  was  started  near  the  center  of  a  bend  in 
the  northern  bank  of  the  excavation;  and,  when  prepara- 
tions for  drifting  were  commenced,  a  moraine,  composed  of 
material  which  had  fallen  from  the  banks,  lay  on  the  bed- 
rock in  the  immediate  vicinity  of  the  present  location  of  the 
drift  tunnel  mouth.     The  form  of  the  moraine  was  trianp^- 
lar,  its  base  being  about  two  hundred  and  fifty  or  three 
hundred  feet  across,  and  its  two  sides  running  up  to  a  point 
at  or  near  the  center  of  the  bend  referred  to.    The  slope  of 
the  moraine  from  base  to  apex  was  gradual,  and  its  depth 
varied  from  nothing  at  the  base  to  twenty-five  to  thirty 
feet  at  the  apex.      A    channel  through   tiiis  mass,  from 
five  to  eight  feet  in  width,  was  made  by  water  flowing 
into  the  mine  through  the  Malakof  ravine,  and  the  remain- 
der of  the  moraine  has  since  been  washed  away.     In  the 
bank  on  each  side  of  the  projection  in  which  the  mouth  of 
the  drift  tunnel  is  located,  a  chasm  or  gorge  has   been 
washed  back  two  or  three  hundred  feet,  its  width  being  two 
or  three  feet  at  the  bottom  and  about  one  hundred  feet  at 
the  surface,  the  banks  in  that  locality  being  of  a  height  of 
at  least  two  hundred  feet.     Some  portion  of  the  bank  in  the 
vicinity  of  the  drift  tunnel  mouth  has  also  been  washed 
away.     Some  portion,   however,    of  the  gravel  which  has 
caved  from  the  top  of  the  pinnacle  which  overtops  the  drift 
tunnel,  and  some  of  the  material  which  has  fallen  from  the 
banks  upon  either  side,  still  remains  within  the  excavation, 
as  it  fell.    The  testimony  also  shows  that  water  has  beea 
run  over  the  embankment,  and  so,  through  the   outlet  tun- 
nel,  into  Humbug  creek,   at  other  places  than  at  those 
mentioned  above. 
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I  therefore  find,  and  do  report,  tbat  since  June,  1884,  the 
North  Bloomfield  Gravel  Mining  Company,  respondent,  has 
been  contiuaously  engaged  in  practical  drift  mining  in  its 
mine  described  in  the  bill  herein;  that,  in  prosecuting, 
facilitating,  and  protecting  such  drift  mining  operations, 
said  respondent  has  removed  from  its  said  mine  and  dis- 
charged into  Humbug  creek,  a  tributary  of  the  Tuba  river 
named  in  the  decree  herein,  a  considerable  quantity  of  min- 
ing tailings;  that  mining  tailings  in  much  less  quantity,  have 
also  been  by  said  respondent  discharged  from  its  said  mine 
into  said  creek,  by  means  of  water  run  from  ditches  over 
the  banks  of  said  mine;  and  that  thereby  said  respondent 
has  violated  the  decretal  order  of  this  court,  and   is  in 

contempt. 

Respectfully  submitted, 

S.  0.  Houghton,  Master. 

Sawyer,  Circuit  Judge.  The  master  reports  that  since 
the  entry  of  the  decree,  '^  mining  tailings  have  been  dis- 
charged into  Humbug  creek  by  the  respondent,  *  *  * 
from  its  mines  described  in  the  bill."  After  stating  that 
respondent  had  run  some  twenty-five  hundred  to  three 
thousand  feet  of  tunnel  for  drift  mining,  and  carried  on  drift 
mining  continuously  from  June,  1884,  washing  the  debris 
arising  from  such  mining  and  from  caves  of  the  bank  occur- 
ring from  time  to  time,  washed  away  by  monitors  properly 
located  for  the  purpose,  into  the  creek  wherein  the  debris 
had  theretofore  been  discharged,  and  giving  particulars  of 
the  operations  of  respondent,  he  concludes: 

"I  therefore  find  and  report  that  since  June,  1884,  the 
North  Bloomfield  Gravel  Mining  Company,  respondent,  has 
been  continuously  engaged  in  practical  drift  mining  in  its 
mine  described  herein;  that,  in  prosecuting,  facilitating, 
and  protecting  such  drift  mining  operations,  said  respondent 
has  removed  from  said  mine  and  discharged  into  Humbug 
creek,  a  tributary  of  the  Yuba  river  named  in  the  decree 
herein,  a  considerable  quantity  of  mining  tailings;  that 
mining  tailings,  in  much  less  quantity,  have  also  been  dis- 
charged from  its  said  mine  into  said  creek,  by  means  of 
water  run  from  ditches  over  the  banks  of  said  mine;  and 
38 
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that  thereby  said  respondent  has  violated  the  decretal  order 
of  this  court,  and  is  in  contempt," 

No  exceptions  to  the  master's  report  were  filed  by  re- 
spoudent,  and  there  was  no  good  ground  for  exception;  bat 
the  complainant  filed  several  exceptions  upon  the  ground 
that  upon  various  points  the  findings  were  not  so  strongly 
put  against  said  respondent  as  the  testimony  requires,  and 
on  the  ground  that  he  did  not  find  that  the  violation  of  the 
injunction  was  willful.  The  testimony  upon  which  the 
findings  are  based  were  reported  in  full,  in  pursuauee  of  the 
order.  After  a  careful  examination  of  the  evidence,  I  am 
satisfied  that  the  master  has  made  an  intelligent,  fair,  and 
impartial  report;  but  it  is  certainly  fully  as  favorable  to  the 
respondent  as  it  was  entitled  to  expect,  and  is  sufficient, 
without  modification,  in  the  light  of  the  testimony,  to 
enable  the  court  to  make  a  proper  disposition  of  the  ques- 
tion of  contempt. 

The  respondent  insists  that  the  mining  done  being  '  'drift 
mining,"  as  his  counsel  term  it,  and  the  hydraulic  washing 
performed  by  means  of  the  monitor  being  such  as  was  inci- 
dent to  the  drift  mining,  and  was  necessary  to  the  protec. 
tion  and  successful  carrying  on  of  the  drift  mining,  there 
was  no  violation  of  the  injunction.  It  is  insisted  that  this 
drift  mining,  and  its  incidents,  are  not  within  the  terms 
of  the  decree;  or,  if  otherwise,  that  the  decree  is  broader 
than  is  justified  by  the  allegations  of  the  bill,  and  to  that 
extent  should  not  be  enforced.  I  cannot  assent  to  this  view. 
It  is  true  that  the  bill  describes  the  operations  carried  on 
by  respondent,  by  means  of  which  the  debris  is  thrown 
into  the  stream,  as  hydraulic  mining.  But  this  is  only  a 
means  by  which  the  debris  which  works  the  mischief  is 
discharged  into  and  deposited  in  the  stream,  and  sent  on 
its  destructive  course.  The  thing  sought  to  be  restrained 
is  not  hydraulic  mining — merely  the  means  by  which  the 
debris  is  discharged  into  the  stream.  It  is  not  sought  to 
restrain  hydraulic  mining  in  itself,  or  as  an  occupation,  but 
only  so  far  as  it  is  a  means  of  injury. 

The  complaint  is  that  the  debris  is  discharged  into  and 
deposited   in   the  streams,   to  complainant's  injury;  that, 


Dist.  Cal.]    In  re  Nobth  Bloomfield  Obatel  M.  Co.     695 

1886.]  Opinion  of  the  Coort— Sawyer,  0.  J. 

"with  full  knowledge  of  the  irreparable  damage  to  yoar 
orator  caused,  and  to  be  caused,  by  the  aforesaid  use  of  the 
<channels  of  the  foregoing  described  streams,  as  a  place  of 
deposit  and  wastage  of  the  tailings  of  these  said  mines, 
*  *  *  they  make  the  announcement  of  their  intention  to 
<continue  the  use  of  the  channels  of  the  Yuba  riyer,  and  its 
tributaries,  aforesaid,  as  a  place  of  deposit  for  their  tailings 
from  their  aforesaid  minings:  claims,"  etc.;  and  that  they 
**  claim  a  common  right  to  deposit;  the  tailings  and  debris 
from  their  several  mines  in  the  Yuba  river  and  its  tribu- 
taries,'' etc.  The  prayer  of  the  bill  is  for  an  injunction,  not 
against  hydraulic  mining  merely,  but  '*  enjoining  them,  and 
each  of  them,  from  discharging  or  dumping  into  the  Yuba 
riverj  or  any  of  its  forks  or  tributary  streams,  or  into  Deer 
creek,  any  of  the  tailings,  boulders,  cobble-stones,  gravel, 
sand,  clay,  debris,  or  refuse  matter  from  any  of  said  tracts 
of  mineral  lands  or  mines;  and  also  from  causing  or  suffer- 
ing to  flow  into  said  creek,  or  tributary  streams  aforesaid, 
any  tailings,  boulders,  cobble-stones,  gravel,  sand,  clay,  or 
refuse  matter  therefrom,"  etc.,  and  the  decree  conforms  to 
the  prayer,  and  provides  that  the  said  defendants,  "and 
their  and  each  and  all  of  their  servants,  agents  and  employees, 
are  perpetually  enjoined  and  restrained,"  not  from  hydraulic 
mining,  but  ' '  from  discharging  or  dumping  into  the  Yuba 
river,  or  into  any  of  its  forks  or  branches,  or  into  any  stream 
or  tributary  to  said  river,  or  any  of  its  forks  or  branches, 
and  especially  into  Deer  creek.  Sucker  Flat  ravine.  Humbug 
creek,  Scotchman's  creek,  any  of  the  tailings,  boulders, 
cobble-stones,  gravel,  sand,  clay,  debris,  or  refuse  matter 
from  any  of  the  tracts  of  mineral  land  or  mines  described 
in  the  complaint;  and  also  from  causing  or  suffering  to  flow 
into  said  rivers,  creeks,  or  tributary  streams  aforesaid,  there- 
from, any  of  the  tailings,  boulders,  cobble-stones,  gravel, 
sand,  clay,  or  refuse  matter  resulting  or  arising  from  mining 
thereon."  If  respondent  can  work  their  mines  by  the 
hydraulic  process  or  otherwise,  without  discharging  their 
refuse  matter  into  the  streams,  they  are  at  full  liberty  to 
do  so. 
This  language  was  carefully  considered  when  the  terms  of 
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the  decree  were  settled,  and  I  do  not  think  it  broader  or 
more  comprehensive  than  either  the  prayer  or  the  allega- 
tions in  the  body  of  the  bill  justified.  It  can  make  no  differ- 
ence whether  the  refuse  matter  is  thrown  into  the  streams 
by  what  is  strictly  called  hydraulic  mining  or  drift  mining. 
This  can  only  be  a  question  of  degree  in  the  injury  result- 
ing. The  acts  found  by  the  master  are  clearly  within  the 
terms  of  the  decree  and  the  acts  complained  of.  Indeed,  if 
the  decree  could  be  limited,  as  to  debris  thrown  into  these 
streams,  to  hydraulic  mining  alone,  I  think  the  acts  reported 
by  the  master,  and,  especially,  as  shown  by  the  testimony 
taken,  constitute  ''hydraulic  mining,"  within  the  proper 
meaning  of  the  term  as  used  in  the  bill.  There  was,  cer- 
tainly, considerable  ''hydraulic  mining"  within  the  narrow- 
est meaning  of  the  term. 

There  is,  in  my  judgment,  no  matter  of  estoppel  in  the 
observations  of  counsel  made  during  the  progress  of  the 
trial.  Until  reversed,  the  rights  of  the  parties  are  settled 
by  the  decree  and  the  pleadings  upon  which  it  is  founded. 
There  is  no  evidence  of  the  complainant's  having  assented 
to,  or  having  induced,  any  violation  of  the  injunction  since 
the  entry  of  the  decree.  The  respondent,  therefore,  most 
be  adjudged  to  be  in  contempt 

It  only  remains  to  determine  the  punishment  that  should 
be  inflicted  for  the  contempt  adjudged.  As  this  is  the  first 
occasion  in  this  court  of  the  kind,  and  the  defendant  dis- 
claims any  intent  to  disregard  the  decree  of  the  court,  and 
its  officers  profess  to  believe  that  mining  in  the  mode  pur- 
sued by  them,  which  they  call  "drift  mining,"  would  not  be 
a  violation  of  the  injunction,  and  considering  the  observa- 
tions of  complainant's  counsel  at  the  trial,  I  shall  not  be 
severe,  in  view  of  the  immense  interests  affected,  and  the 
amount  of  the  proceeds  of  the  mine  resulting  from  the  vio- 
lation of  the  injunction.  Gonsidering  the  amount  of  work 
performed,  which  although  far  below  what  had  formerly 
been  accomplished,  the  amount  of  debris  discharged  into 
the  streams  was  by  no  means  inconsiderable.  The  decree 
in  this  case  is  either  right  or  wrong.  If  right,  there  can, 
properly,   be  no  temporizing  or  compromise   by   allowing 
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some  wrong  to  be  done.  The  wrongful  acts  of  filling  the 
streams  with  the  debris,  to  the  injury  of  parties  below,  by 
whatever  means  accomplished,  must  be  wholly  stopped,  in 
all  cases,  or  the  rights  of  the  injured  parties  canuot  be 
efiBciently  protected.  Having  no  doubt,  myself,  of  the  pro- 
priety of  the  decree,  in  all  its  parts,  it  is  my  imperative 
duty  to  hereafter  enforce  it,  if  necessary,  by  all  the  sanctions 
afforded  by  the  law.  If  wrong,  it  can  readily  be  corrected 
on  appeal.  Let  judgment  for  a  fine  of  one  thousand  five 
hundred  dollars  be  entered,  with  costs.  As  a  compensation, 
in  part,  for  the  large  expenses  that  must  have  been  incurred 
in  procuring  evidence  and  prosecuting  this  proceeding  for 
contempt,  the  money,  when  collected,  will  be  paid  over  to 
complainant  or  his  solicitors. 

Let  judgment  be  entered  accordingly. 


Bragg  v.  City  of  Stockton. 

ClBCmT    COUBT,    DiSTBICT  OP   CALIFORNIA. 

Mat  10,  1886. 

1.  PaTBKTB  70B    iKTEimONB— InTBINOBMBMIB — ^Ex^BOTION    OT    RKMKDZES    FOB 

Infbxnobicbnt  of  Patbmtb. — ^The  patentee  may  sue  at  law  for  his  royalty 
or  patent  fee,  one  who  infringes  by  using  his  invention;  or,  at  his  elec- 
tion, sue  in  equity  for  the  profits  arising  from  such  infringement, and 
for  an  injunction  against  further  use. 

2.  Samb — NoTBLTT — GoMQ  Attaohicemts  FOB  Fibb-Enoinb  Housis. — Claims 

3  and  4  in  patent  No.  6831,  issued  to  Bobert  Bragg,  for  gong  attachments 
for  fire-engines,  sustained. 

3.  Samb — RBoisTEBZMa  Stbokb  of  Alasm. — The  third  claim  of  patent  No. 

173,261,  issued  to  Bobert  Bragg,  for  an  invention  registering  the  number 
of  strokes  for  giving  a  fire  alarm,  sustained. 

4.  Sakb — Pbiob  Use — Notiob. — Testimony  taken  before  the  examiner,  un- 

der objection,  tending  to  show  prior  use,  will  be  rejected  by  the  court, 
when  no  notice  of  such  prior  use  has  been  given,  and  it  has  not  been  set 
up  in  the  answer. 

Before  Sawyer,  Circuit  Judge. 
In  Equity. 

Mr.  Joseph  R.  Leggett  and  Mr.  Montague  R.  Levei^son,  for 
complainant. 

Mr.  F.  Smith,  for  defendant. 
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Sawteb,  Oironit  Judge,  orally.  In  this  case  I  have  had 
some  difficulty  in  determining,  under  the  decisions  in  the  cir- 
cuit courts  on  the  subject,  whether  or  not  the  bill  in  equity 
should  be  maintained.  (See  Smith  y.  Sands,  24  Fed.  Bep* 
470,  and  cases  cited. )  It  does  not  appear  that  the  defendant 
has  eyer  made  or  sold  any  machines  including  the  inTention 
in  question,  or  that  it  intends  to  do  anything  of  the  kind. 
It  has  only  used  some  three  or  four  machines  which  other 
parties  made  for  it,  there  being  no  evidence  of  an  intention 
to  use  any  other  machines  than  those  it  now  has. 

As  compensation  for  the  machines  used  is  prayed  for,  the 
question  arises  whether  complainant  will  be  entitled  to  an 
injunction.  As  said  in  the  case  of  Spaulding  v.  Page,  1 
Sawy.  703,  I  think  the  complainant  may  waive  a  license  fee, 
and  elect  as  his  remedy  an  injunction  against  the  further  or 
continued  use  of  the  machines.  Of  course,  if  he  can  do 
that,  he  can  maintain  his  suit  in  equity.  But  in  order  to 
do  that,  he  cannot  recover  a  royalty  upon  those  machines; 
for  by  paying  the  royalty  the  defendant  would  be  entitled 
to  use  them  until  worn  out,  and  should  not  be  enjoined  from 
so  doing;  and  for  the  royalty  his  remedy  at  law  is  simple. 
Complainant  would  have  to  be  limited  to  the  profits  and 
damages  arising  from  the  use  of  those  particular  ma- 
chines, up  to  the  time  of  the  restraining  of  their  further 
use,  if  a  perpetual  injunction  against  further  use  is  sought. 
In  that  aspect,  I  think  it  is  a  proper  case  for  equity  juris- 
diction; on  the  ground  that  the  complainant  is  entitled  to 
an  injunction,  without  damages,  if  he  prefer,  or  to  an 
account  of  profit  to  the  present  time,  and  to  an  injunction 
against  further  use. 

In  Birdsellv.  Shaliol,  112  U.  S.  487,  says  Mr.  Justice 
Gray: 

**  But  an  infringer  does  not,  by  paying  damages  for  mak- 
ing and  using  a  machine  in  infringement  of  a  patent,, 
acquire  any  right  himself  to  the  further  use  of  the  machine. 
On  the  contrary,  he  may,  in  addition  to  the  payment  of 
damages  for  past  infringement,  be  restrained  by  injunctions 
from  further  use;  and,  when  the  whole  machine  is  an  in^ 
fringement  of  the  patent,  be  ordered  to  deliver  it  up  to  bo 
destroyed." 
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It  would  seem  that  the  injured  party  should  be  the  one 
to  elect  that  one  of  two  remedies  against  a  wrong-doer, 
which  he  deems  most  advantageous.  An  injunction  against 
further  use  may  be  preferable  to  a  license  fee.  The  mere 
license  fee  is  not  a  complete  recompense,  when  the  patentee 
is  driven  into  the  expense  of  a  lawsuit  by  the  wrong-doer. 

From  a  careful  examination  of  the  evidence,  I  think  the 
third  and  fourth  claims  of  re-issued  patent  No.  6831;  also 
the  third  claim  of  letters  patent  No.  173|261,  have  been 
infringed  by  defendant  by  the  use  of  the  inventions  cov- 
ered by  these  claims.  Unless  enjoined,  it  is  evident  that 
defendant  will  continue  to  use  those  machines  which  it 
abeady  has.    I  think,  also,  that  these  claims  are  valid. 

An  attempt  was  made  to  establish  an  anticipation  of  the 
inyention  covered  by  the  third  claim  of  letters  patent  No. 
173,261.  As  in  most  cases  where  a  valuable  invention  has 
been  patented,  a  witness  appeared  who  testified  that,  prior 
to  the  date  of  the  patent,  he  saw  something  like  it.  I  am 
not  satisfied  that  the  witness  who  testified  in  this  case  on 
that  point  ever  made  a  device  like  that  described  in  the  third 
claim  of  patent.  There  is  no  other  testimony  to  support 
his  statement.  If  he  made  the  machine  for  Stephen  D .  Field, 
as  he  testifies,  and  it  was  used  for  several  years  so  publicly, 
in  San  Francisco,  as  he  states,  there  would,  certainly,  have 
been  other  witnesses  who  would  have  seen  it.  In  the  case 
of  Bragg  t.  City  of  San  Joae,  in  this  court,  in  relation  to  the 
device  which  he  says  he  manufactured  for  Field,  this  same 
witness  gave  a  very  different  description  from  that  which  he 
gives  in  this  case;  and  that  testimony  in  the  San  Joae  case 
has  been  introduced  in  this  case  to  contradict  his  testimony 
now  given.  His  testimony  in  that  case  was  in  accordance 
with  the  exigencies  of  the  occasion.  His  uncorroborated 
testimony,  therefore,  in  view  of  his  inconsistent  testimony 
before  given,  is  unsatisfactory.  The  testimony  of  the  wit- 
nesses Phelps  and  Edmonds  is  wholly  rejected,  because  no 
notice  of  such  testimony  was  given  in  the  answer  or  required 
by  the  statute;  consequently,  there  was  no  issue  to  which 
their  testimony  could  be  made  applicable,  and  the  testimony 
was  improperly  taken.     I  would  suggest,  generally,  that,  in 
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practice  before  the  examiner,  counsel  are  in  the  habit  of 
insisting  upon  introducing  incompetent  testimony,  with  the 
hope,  I  presume,  that  it  may  be  considered  by  the  court. 
But  it  is  merely  a  waste  of  time,  and  money,  to  take  each 
testimony,  as  the  court  must  reject  it,  when  it  comes  to  au 
examination  of  the  case. 

Let  there  be  a  decree  in  favor  of  complainant,  sustaining 
the  third  and  fourth  claims  of  re-issued  letters  patent  No. 
6831,  and  the  third  claim  of  letters  patent  No.  173,261;  and 
a  reference  to  the  master  for  an  accounting  for  the  profits 
arising  from  the  use  by  defendant  of  the  infringing  ma- 
chines up  to  the  present  time;  and  that  a  perpetual  injunc- 
tion issue,  restraining  the  future  use  of  the  inventions  by 
defendant. 


George  A.  Coffin  bt  al.  v.  Portland  et  al. 

Circuit  Coubt,  District  of  Oregon. 
May  12,  1886. 

1.  Dedication  to  Public  Use.— A  dedication  of  real  property  to  public  use 

as  a  levee  or  landing  on  the  bank  of  a  navigable  water  implies  and  vests 
in  the  public  a  right  to  use  the  same  without  a  grantee  being  named  or  in 
existence;  and  it  rests  with  the  legislature,  as  the  representatiTe  of  the 
public,  to  regulate  such  use  and  to  promote  the  same  by  improTing  the 
premises  directly  or  through  the  agency  of  the  municipal  corporation 
within  whose  limits  the  same  are  situated  or  otherwise. 

2.  Idem — Acceptanob  and  Coxtinuancb  of. — No  formal  acceptance  of  such 

dedication  is  necessary;  nor  does  the  existence  of  such  easement  dei>end 
on  the  extent  of  the  use  or  improvement  of  the  premises,  or  that  they  are 
used  or  improved  at  all. 

3.  Dedication  fob  a  "Public  Levee.  "—In  1850  the  occupants  of  the  Port- 

land land  claim  dedicated  a  strip  of  ground  on  the  river,  within  the  limits 
of  the  town  they  had  laid  out  thereon,  as  a  ''public  levee,"  and  ao  des- 
ignated it  on  the  plat  of  the  survey:  Held,  That  the  intent  and  under- 
8tHDdiDg  was  to  dedicate  the  property  to  public  use  as  a  landing-place  for 
thn  use  of  water  craft  and  the  transfer  of  freight  and  passengers  to  and 
from  the  river. 

4.  PowEB  OF  THE  Statb  oveb  DEDICATION  TO  PuBLio  UsKs. — ^The  State  may 

regulate  the  use  of  and  improve  the  public  landing,  aud  authorize  Uie 
collection  of  tolls  for  the  maintenance  of  wharves  and  warehouses 
thereon,  but  it  has  no  interest  in  the  property,  and  cannot  devote  or  sub- 
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ject  it  to  any  nne  clearly  inconsistent  with  the  purpose  of  the  dedication, 
and  if  it  undertakes  to  do  so,  the  property  is  not  affected  by  the  act,  nor 
will  it  thereby  revert  to  the  donor  or  his  heirs. 
■5.  Act  of  1885  GoNCEBifiNa  thk  Leyee. — The  act  of  1885  (Sess.  L.  100)  con- 
strued to  give  the  P.  &  W.  V.  By.  Co.  the  right  to  use  and  improve  the 
levee  as  a  public  landing  by  the  oonfitruction  of  wharves,  warehouses  and 
terminal  railway  facilities  thereon  for  the  public  use. 

Before  Deady,  District  Judge. 

Mr.  James  O,  Chapman,  for  the  plaintiffs. 

Mr.  Alfred  H.  Tanner,  for  Portland. 

Mr.  Charles  A.  McDoivgaU,  for  the  P.  &  W.  V.  By.  Co. 

Deadt,  J.  This  suit  is  brought  by  the  plaintifiis  to  hare 
"deolared  and  enforced  a  resulting  trust  in  a  parcel  of  land 
in  Portland  known  as  the  '*  Public  Levee." 

The  case  was  heard  on  a  demurrer  to  the  bill  on  the 
l^prounds  of  a  want  of  equity  therein  and  of  jurisdiction  in 
the  court. 

From  the  bill  it  appears  that  the  plaintiffs  are  citizens  of 
Oregon,  and  the  defendants  are  corporations  existing  under 
the  laws  of  Oregon — the  one  a  municipal  and  the  other  a 
private  corporation;  that  prior  to  September  27,  1850,  Ste- 
phen Coffin,  D.  H.  Lownsdale  and  W.  W.  Chapman  were 
in  the  occupation,  as  partners,  of  a  tract  of  land  containing 
about  six  hundred  and  forty  acres,  situate  on  the  west  bank 
of  the  Wallamet  river,  including  said  public  levee,  and  then 
known  as  the  Portland  land  claim;  that  prior  to  said  date 
said  occupants  caused  said  claim  to  be  laid  off  in  lots  and 
blocks,  streets,  public  squares  and  places,  including  a  pub- 
lic levee  on  the  bank  of  the  river  between  the  east  line  of 
Water  street  and  low  water  mark,  and  extending  southerly 
from  the  south  line  of  Jefferson  street  about  five  hundred 
and  twenty  feet,  and  about  one  hundred  and  fifty  feet  in 
width  at  the  north  end  and  three  hundred  and  fifty  feet  at 
the  south  end,  and  a  map  thereof  to  be  made,  commonly 
known  as  the  Brady  map,  and  then  and  thereby  dedicated 
said  levee  to  the  public,  and  for  more  than  twenty  years 
thereafter  jointly  and  severally  sold  and  couveyed  lots  in 
the  town  of  Portland  by  said  map;  that  on  March  10,  1862, 
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said  oocnpantfl,  in  order  to  comply  with  the  donation  act  of 
September  27, 1850,  and  become  settlers  thereander,  divided 
said  claim  between  themselyes,  whereby  said  levee  was  in- 
olnded  in  the  donation  of  Stephen  Coffin,  who,  during  the 
year  1864,  received  a  patent  certificate  for  the  same,  npon 
which  a  patent  was  afterwards  issued  to  him  by  the  United 
States;  that  at  the  time  of  said  division  said  occnpants 
covenanted  with  each  other  as  follows:  ''That  he  will  fulfill 
and  perform  all  contracts  and  agreements  which  he  has 
heretofore  entered  into  with  the  others  or  with  each  of 
them,  or  with  other  persons  respecting  the  said  tract  of 
land  or  any  part  thereof;"  that  said  Coffin  continued  to  re- 
cognize said  dedication,  and  between  the  issuing  of  said 
patent  certificate  and  January  23,  1865,  sold  and  conveyed 
lots  within  his  donation  by  said  Brady  map;  that  the  inhab- 
itants of  Portland  were  incorporated  by  the  act  of  January 
23,  1851,  and  have  ever  since  existed  as  a  municipal  corpo* 
ration  by  that  name,  and  the  common  council  thereof  on 
April  29,  1852,  adopted  said  Brady  map,  and  the  same  was 
and  continued  to  be  in  general  use  with  the  knowledge  of 
said  Coffin  from  and  after  the  spring  of  1850;  that  on  Jan* 
nary  23,  1865,  said  Coffin  executed  a  deed  to  Portland^ 
*'  without  consideration  "  of  said  "  levee  tract,  in  trust  for 
the  use  of  a  public  levee  or  landing,"  reserving  therein  to 
himself  all  rights  for  a  public  ferry  thereon,  but  Portland 
had  no  power  to  take  said  conveyance,  or  execute  the  trust 
therein  contained,  and  the  same  is  null  and  void,  and  in  the 
year  1871,  in  consideration  of  two  thousand  five  hundred 
dollars,  Coffin  executed  another  deed  to  Portland,  relin* 
quishing  the  alleged  ferry  right 

The  bill  then  avers  that  the  deed  of  1871  gave  Portland 
no  additional  right  in  the  premises,  the  same  having  been 
previously  dedicated  by  the  grantor,  both  by  parol  and  the 
deed  of  1865,  and  was  only  intended  to  extinguish  said  ferry 
right  and  to  enable  the  corporation  to  hold  the  premises 
''in  trust  for  the  use  of  a  public  landing  or  levee,"  dis- 
charged of  such  right;  that  in  1871  said  premises  were  ol 
the  value  of  fifty  thousand  dollars,  and  that  in  obtaining 
th^  cQoveyance  of  that  year,  Portland  ''/ftleely  and  fraudu^ 
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lentlj  represented  *'  that  it  intended  "to  hold  and  devote 
said  premises  for  the  use  of  a  pnblio  levee  or  landing,"  by 
reason  of  which  representations  said  Coffin  was  indnced  to 
make  the  same,  and  Portland  had  no  right  to  take  said  oon- 
veyance  except  to  extinguish  said  ferry  right,  and  the  same 
is  void  for  any  other  purpose;  that  neither  Portland,  the 
state  nor  the  public  has  ever  made  any  use  of  the  premises 
as  a  public  levee  or  landing;  that  said  dedication  was  made 
in  the  belief  that  the  same  would  be  advantageous  to  the 
public  and  Portland,  but  it  is  contrary  to  public  policy  for 
either  Portland  or  the  state  to  maintain  a  free  public  levee 
or  landing  at  any  place  in  the  former,  nor  could  any  charge 
be  made  for  the  same  consistent  with  the  dedication;  that 
since  said  dedication  was  made  the  unimproved  shores  and 
banks  of  rivers  have  ceased  to  be  used  as  a  place  for  the 
deposit  and  shipment  of  goods,  and  the  custom  is  to  use 
wharves  and  warehouses,  in  the  construction  of  which  with- 
in the  limits  of  Portland  there  has  already  been  expended 
two  million  dollars,  and  tbere  is  yet  river  front  owned  by 
private  persons  that  may  be  devoted  to  such  purpose;  that 
the  premises  cannot  be  used  as  a  landing  or  levee  unless 
improved,  and  it  would  be  contrary  to  law  and  public  policy 
for  Portland  to  attempt  to  collect  taxes  from  the  owners  ot 
private  wharves  or  other  property  for  the  purpose  of  con- 
structing free  wharves  thereon,  and  to  become  liable  for 
freight  deposited  there;  that  the  primary  purpose  of  the< 
dedication  was  for  ''a  public  levee,"  which  '* is  doubtful 
and  uncertain  and  unknown  to  the  law,  science  or  history,"* 
and  therefore  void. 

That  by  the  act  of  February  24,  1885,  entitled  *'An  act; 
to  provide  for  the  construction  to  the  city  of  Portland  of  the- 
uncompleted  portion  of  the  narrow  gauge  system  of  railways, 
now  in  operation  in  western  Oregon,  and  to  provide  termi- 
nal facilities  therefor  upon  the  public  grounds  in  said  city,"* 
the  trust  created  by  said  dedication  is  "renounced  and  ab- 
rogated by  the  sovereign  legislative  power  of  the  state," 
and  it  is  now  unlawful  for  Portlund«to  hold  suid  premises  as 
a  public  levee,  and  there  arises  thereby  a  resulting  trust  of 
said  premises  in  favor  of  complainants;  that  said  railway 
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compaDj  claims  the  right  uDder  said  act  of  1885  to  appro« 
priate  the  premises  to  its  use  as  a  depot  on  making  compen- 
sation to  Portland  for  any  right  it  may  have  therein,  and 
'Ms  striving  and  threateniog  to  obtain  possession  "  of  the 
same  for  that  purpose;  that  the  premises  are  of  the  present 
Talne  of  seventy  thousand  dollars,  and  Portland  has  ex- 
pended four  thousand  dollars  thereon;  that  the  plaintifis  are 
the  heirs  at  law  of  Stephen  Coffin,  except  Albert  Marvin, 
the  husband  of  Lucinda  Marvin,  and  before  conunencing 
this  suit  they  gave  notice  to  Portland  that  they  were  willing 
to  repay  it  all  sums  of  money  expended  on  said  leTce; 
wherefore  they  pray  that  a  resulting  trust  of  said  premises 
be  declared  in  their  favor  and  enforced  against  the  defend- 
ant Portland  by  requiring  it  to  convey  the  same  to  the  plain- 
tiffs, and  that  the  railway  company  be  declared  to  have  no 
right  to  enter  upon  or  use  the  premises. 

The  dedication  of  this  property,  as  a  public  levee  or  land- 
ingi  by  Stephen  Coffin  in  1850,  and  the  continued  recogni- 
tion thereof  during  his  life,  is  stated  and  admitted  in  the 
bill.  The  naked  dry  legal  title  was  all  thai  remained  in  him 
thereafter  and  that  passed  to  Portland  by  his  deed  of  1865, 
subject  to  this  easement.  The  reservation  therein  of  a  pri- 
vate ferry  right  or  landing  on  the  premises  was  probably 
void,  as  being  inconsistent  with  the  prior  unqualified  dedi- 
cation of  the  premises  to  the  use  of  a  public  levee  or  land- 
ing. This  being  so,  nothing  passed  by  the  deed  of  1871« 
which  according  to  the  bill  was  only  intended  to  extinguish 
this  alleged  ferry  right. 

In  short  the  transaction  had  no  other  effect  than  to  give 
an  old  pioneer  a  few  hnndred  dollars,  to  smooth  the  patii  of 
his  declining  years,  and  this  was  probably  all  that  was 
intended  by  those  who  managed  the  affair. 

But  it  is  said,  that  the  original  dedication  is  void  for  want 
of  certainty,  because  the  term  *' levee*'  is  unknown  in  the 
sense  of  a  landing  place  '*  to  history,  science  or  law." 

The  word  comes  to  us  from  the  French  and  in  its  primaiy 
sense  signifies  a  rising.  But  its  signification  has  t>een  much 
enlarged.  Among  other  things  it  is  used  to  denote  au 
embankoieut  on  the  margin  of  a  river  to  prevent  innnda- 
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tion — particularly  on  the  lower  Mississippi.  Aud  when  this 
embankment  is  used  as  a  landing  place  or  quay,  as  at  New 
Orleans,  the  levee  and  the  landing  became  convertible  terms. 
From  this  metropolis  of  the  south  and  southwest,  this  use 
of  the  word  passed  up  the  river  and  its  tribatarj  the  Ohio, 
to  St.  Louis,  Louisville,  Cincinnati,  Wheeling  and  Pitts- 
burg, where  the  open  bank  or  slope  of  the  river  was  used  as 
a  landing-place  for  the  use  of  water  craft  and  the  transfer  of 
freight  and  passengers  to  and  from  them.  And  doubtless 
this  is  the  sense  in  which  it  was  used  by  the  proprietors, 
Coffin,  Lownsdale  and  Chapman,  when  this  dedication  was 
originally  made,  who,  as  it  is  well  known,  all  came  from  the 
region  of  the  Ohio  river,  where  the  slope  or  rise  from  the 
river  in  front  of  the  town  is  or  was  commonly  left  open  to 
the  public  and  used  as  quay,  landing  or  levee,  sometimes 
with  the  aid  of  wharf -boats  fastened  to  the  shore. 

And  this  is  confirmed  by  the  fact  that  as  late  as  1865 
Coffin  uses  the  terms  "public  levee  "  and  **  landing,*'  in  the 
deed  of  that  date  as  synonymous. 

And  such  was  also  the  common  and  public  understanding 
of  the  term  in  this  country,  as  appears  from  its  use  by  the 
legislature  in  section  10  of  the  act  of  1851,  incorporating 
Portland,  which  gives  power  to  the  council ''to  lay  out, 
regulate  and  improve  the  streets,  lanes,  alleys,  sidewalks 
and  public  levees,  within  said  corporation,"  and  "  to  provide 
for  the  removal  of  all  *  *  *  obstructions  in  the  streets, 
lanes  or  alleys,  or  on  the  public  levees  thereof." 

Here  the  ''levees"  are  classed  with  the  other  highways  or 
pnblio  easements  within  the  corporation,  and  placed  under 
its  control.  And  the  very  discriminating  use  by  the  legis- 
lature of  the  prepositions  "  in  "  and  "  on  "  indicates  a  prac- 
tical knowledge  of  the  subject — an  obstraction  being,  so  to 
speak,  in  a  street,  which  is  or  may  be  enclosed  on  both 
sides,  and  on  a  levee,  bank  or  landing  that  is  open  on  the 
river  side  at  least. 

In  Parish  v.  Stepliens,  1  Or.  59  and  73  (1853),  which  was 
a  suit  involving  the  fact  of  a  similar  dedication  of  the  river 
front  of  the  Portland  claim  north  of  Jefferson  street,  the 
bank  is  characterized  in   the  opinion  of  Olney,  J.,  as  a 
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''highway  and  pablio  levee,*' and  in  the  ''supplementary 
opinion  "of  Williams,  Gh.  J.,  as  the  "public  levee."  On 
the  well  known  map  of  Portland,  compiled  by  Alex.  J. 
Oraham,  from  "Brady's,  Travaliiots  and  City  Maps  "and 
published  by  8.  J.  McGormick  in  1859,  the  premises  in 
question  are  represented  as  open  fi^ronnd,  without  a  street 
running  through  them,  and  designated  the  "public  levee." 

In  the  litigation  arising  in  towns  on  the  Mississippi  and 
Ohio  rivers,  questions  relating  to  the  dedication  and  use  of 
the  river  bank  or  front  as  a  landing  for  the  convenience  of 
river  commerce  have  been  considered  and  decided  on  the 
theory  that  a  dedication  of  such  ground  to  public  use 
implies  and  vests  in  the  public  a  right  to  use  the  same  as  a 
highway,  quay,  landing  or  levee,  without  any  grantee  being 
named  or  in  existence;  and  that  the  legislature,  as  the  rep- 
resentative of  the  general  public,  may  regulate  such  use  and 
promote  the  same  by  the  improvement  of  the  premises, 
directly  or  through  the  agency  of  the  corporation  within 
whose  limits  the  same  are  situated.  (CincinncUi  t.  WkUe^  6 
Pet.  435;  Barclay  v.  Hotvdl,  Id.  498;  New  Orleans  v.  U. 
S.,  10  Pet.  662;  Rotvan  v.  Portland,  8  B.  Mon.  232;  God- 
frey V.  AUon,  12  m.  29;  Oardner  v.  Tisdaie,  2  Wis.  153.) 

And  when,  as  in  this  case,  the  dedication  is  uncondition- 
ally made  to  a  public  use,  as  a  levee  or  landing  place,  no 
formal  acceptance  of  the  same  is  necessary;  nor  does  the 
existence  or  continuance  of  the  easement  depend  on  the  ex- 
tent of  the  use  or  improvement  of  the  premises,  or  that  they 
are  used  or  improved  at  all;  and  it  is  even  doubtful  if  the 
same  can  be  lost  by  the  adverse  occupation  of  the  premises 
by  private  parties  for  any  length  of  time.  (2  Dill.,  3  Ed. 
M.  0.,  section  675.) 

Taking  the  case  made  by  the  bill,  by  the  facts  stated 
therein,  without  reference  to  the  ayerments  concerning 
their  legal  effect,  which  are  more  in  the  nature  of  argu- 
ment than  otherwise,  it  appears  that  the  use  of  this  prop- 
erty, as  a  highway  or  landing  place,  was  given  to  the  public 
by  the  plaintiffs'  ancestors  long  prior  to  the  execution  of 
and  irrespective  of  the  deeds  of  1865  and  1871. 

At  any  time  thereafter  the  legislature,  as  the  represents- 
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tive  of  this  public,  had  the  power  to  authorize  the  cor- 
poration of  Portland,  to  improye  the  premises,  as  a  land- 
ing, and  to  make  regalations  concerning  the  use  of  the 
same,  or  to  make  provision  to  that  end  directly,  or  to 
leave  the  property  in  its  natural  condition,  subject  to  such 
use,  as  a  landing,  as  could  under  the  circumstances  be  made 
of  it.  It  might  also  construct  or  authorize  the  corporation 
or  any  individual  to  construct  and  maintain  wharves  and 
warehouses  thereon,  and  impose  and  collect  a  toll  for  the 
use  of  the  same,  sufficient,  at  least,  to  defray  the  cost  and 
expense  of  these  aids  and  conveniences  to  travel  and  transit 
thereon. 

But  neither  the  state  nor  Portland  has  any  interest  in  this 
property  to  dispose  of;  nor  can  either  of  them  devote  or 
subject  it  to  any  use  clearly  inconsistent  with  the  purpose 
of  the  dedication.  And  if  the  legislature  should  undertake 
to  do  so,  the  property  would  not  therefore  revert  to  the 
donor,  or  the  easement  be  lost  to  the  public,  but  any  per- 
son injured  thereby  might  maintain  a  suit  against  the  proper 
parties  to  enjoin  the  same. 

It  follows  from  these  premises  that  so  far  as  the  plaintiffs 
are  concerned,  it  matters  not  whether  Portland  has  or  ever 
had  any  authority  to  regulate  the  use  of  or  improve  the 
premises,  for  the  purpose  of  the  dedication;  or  whether  it 
could  or  did  take  any  interest  therein  by  operation  of  the 
deeds  of  1865  and  1871. 

But  it  may  not  be  amiss  to  refer  briefly  to  the  legislation 
bearing  on  that  subject.  By  the  act  of  1851,  supra,  as  we 
have  seen,  Portland  was  authorized  to  regulate  and  improve 
the  ''public  levees''  within  its  limits,  including  this  one,  of 
-course,  as  well  as  the  bank  of  the  river  north  of  Jefferson 
street,  which  was  subsequently  (1861)  found  not  to  have 
been  dedicated  {Lownsdale  v.  Portland,  1  Deady,  2),  and  to 
remove  all  obstructions  therefrom.  By  the  same  act  the 
corporation  was  authorized  *'  to  acquire"  real  property  for 
the  use  of  the  corporation.  This  act  was  superseded  by 
the  one  of  October  14,  1864  (Sess.  L.  2),  which  dropped 
the  word  "levee,"  and  provided,  among  other  things  (sec, 
2),  that  the  corporation  might  ''  purchase,  hold  and  receive" 
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real  property  within  its  limits  for  "  public  buildings,  public- 
works,  and  city  improvements."  This  was  followed  by  the 
act  of  October  24,  1882  (Sess.  L.  144),  which  was  a  mere^ 
compilation  of  the  act  of  1864,  and  sundry  additions  and 
amendments  made  thereto  in  the  meantime,  bat  made  no- 
change  in  the  law  in  this  respect;  and  section  2  of  the  act 
was  again  amended  by  the  act  of  November  25,  1885  (Sess. 
L.  102),  without  being  altered  in  tljis  particular. 

From  this  it  appears  that  since  October  14,  1864,  if  not 
before,  Portland  has  been  authorized  "  to  purchase,  hold  and 
receive"  real  property  for  '*  city  improvements."     This  is  a. 
general  and  comprehensive  provision;  and  unless  limited  in 
its  operation  by  some  other  enactment,  to  which  attention 
has  not  been  called,  it  includes  property  intended  for  a  pub- 
lic square,  park,  landing,  levee,  or  the  like.  (2  Dil.  M.  C,  3d 
ed.,  sees.  562,  563,  564.)    And  under  the  grant  of  power 
contained  in  section  37,  subdivisions  1  and  2,  of  the  act  of 
1864,  and  the  following  ones,  to  levy  and  collect  taxes  for 
general  municipal  purposes,  and  for  *  *  any  specific  object  ** 
within  the  authority  of  the  corporation,  it  is  not  apparent 
why  Portland  is  not  authorized  to  improve  such  square,  park, 
landing  or  levee  in  any  way  that  may  be  calculated  to  pro- 
mote its  usefulness  or  improve  the  city. 

The  fact  that  the  river  front  is  generally  in  the  hands  of 
private  parties,  on  which  warves  and  warehouses  are  main— 
tained  by  private  enterprise,  has  no  bearing  on  the  ques- 
tion of  the  authority  of  Portland  in  the  premises,  or  the 
power  of  the  legislature  to  confer,  withhold  or  withdraw 
the  same  at  pleasure.  What  is  a  wise  or  the  best  policy  in 
the  premises,  is  a  matter  for  the  legislature  in  the  first  in- 
stance, and  the  corporation  in  the  second.*  Under  the  cir- 
cumstances, it  would  be  sheer  assumption  for  the  court  to 
say  that  it  is  contrary  to  public  policy  for  Portland  to  have 
a  public  landing  or  levee  on  the  river  bank,  or  to  improve 
and  naaintain  the  same,  either  directly  or  through  the  agency 
of  third  persons. 

The  act  of  February  2^  1886  (Sess.  L.  100),  which  the 
plaintiffs  allege  is  a  "renunciation"  by  the  state  of  the  trust 
arising  from  the  dedication  of  this  property  to  public  use%. 
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is  largely  a  mass  of  senseless  and  redundant  verbiage;  bat, 
so  far  as  this  case  is  concerned,  it  may  be  shortly  stated,  as 
a  grant  or  license  to  the  defendant—the  Portland  and  Wal- 
lamet  Yalley  railway  company,  then  and  now  engaged  in 
constructing  a  road  between  Portland  and  Dundee — of  the 
use  of  the  levee  for  a  depot,  and  the  wharves  and  warehouses 
necessary  and  convenient  for  receiving,  storing  and  shipping 
freight,  on  condition,  among  others,  that  said  company  shall 
not  charge  any  vessel  for  "dockage"  while  receiving  or  dis- 
charging cargo  at  any  wharf  on  the  premises. 

The  act  also  contains  a  provision  to  the  effect  that  nothing 
therein  shall  be  construed  **to  take  away  any  pecuniary  (?) 
or  property  rights  "  that  Portland  may  have  in  the  premises, 
and  which  the  state  cannot  •*  lawfully  appropriate;"  nor  to 
deprive  the  same  of  any  ''legal  claim  or  remedy  it  may  have 
to  (?)  damages  in  consequence  of  the  appropriation  of  said 
public  levee;"  and  that  the  company  shall  not  sell  or  assign 
''the  premises  or  rights "  thereby  granted,  otherwise  than 
as  an  "appurtenant"  of  said  railway. 

As  the  state  has  no  power  to  "appropriate"  or  "grant" 
this  property  otherwise  than  to  provide  for  and  regulate  its 
use  as  a  public  landing,  the  language  of  the  act  is  not  well 
chosen  and  is  susceptible  of  a  construction  that  would  give 
it  effect  beyond  the  power  of  the  legislature  in  the  premises. 

But  giving  it  effect  within  such  power,  and  construing  it 
accordingly,  as  the  court  is  bound  to  do,  if  it  can,  the  act  is 
a  grant  to  the  defendant  of  the  right  to  improve  and  use  the 
premises  as  a  public  landing,  with  the  added  facility  of 
direct  and  immediate  railway  connection  therewith.  The 
company  is  so  far  the  agent  of  the  state,  and  in  considera- 
tion of  the  advantage  of  being  allowed  access  to  ship  navi- 
gation at  this  point  and  the  right  to  maintain  a  depot  thereat, 
undertakes  to  furnish  the  public  with  suitable  wharf  and 
warehouse  facilities  there  for  the  transaction  of  business, 
including  free  "dockage"  for  vessels  engaged  in  loading  or 
discharging  cargo. 

And  as  Portland  has  no  "  pecuniary "  or  other  right  in 
this  property,  except  as  trustee,  and  then  only  so  far  as  the 
legislature  may  provide  or  permit,  it  is  not  apparent  what 
39 
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claim  it  can  have  for  damages  in  consequence  of  its  '*  appro- 
priation to  snch  uses  and  parposes.  (2  Dillon  Mun.  Corp., 
3d  ed*,  sees.  567--673.) 

Nor  is  it  apparent  how  the  operation  of  this  act  impairs 
the  obligation  of  any  contract  concerning  this  property — 
and  especially  to  the  injary  or  prejndice  of  these  plaintiffs. 
For  no  one  can  be  heard  to  qnestion  the  yalidity  of  an  act 
of  the  legislature  on  the  ground  that  it  impairs  the  obliga- 
tion of  a  contract,  without  showing  that  such  impairment 
works  an  injury  to  him  of  which  the  law  will  take  cognizance. 

The  learned  counsel  for  the  plaintiffs  states  their  case  in 
this  respect  on  this  wise: 

''In  the  case  at  bar  the  federal  question  of  the  power  of 
the  legislature  to  devote  the  property  to  the  railroad's  use, 
forms  an  ingredient  in  the  original  cause  of  suit  The  right 
of  reyersion  to  the  donor  or  his  heirs,  and  the  power  of  the 
legislature  to  destroy  that  right  of  reversion,  are  the  princi- 
pal points  in  the  case;  and  a  determination  of  the  power  of 
the  legislature  is  indispensable  to  a  determination  of  the 
suit  upon  the  other  point.    *    *    * 

' '  The  relief  prayed  for  will  be  allowed  or  rejected  accord- 
ing to  whether  the  act  be  determined  to  be  valid  or  invalid." 

But  if  the  act  is  invalid  for  any  cause,  no  one  can  claim 
any  right  under  it,  and  for  the  same  reason,  no  one  can  be 
deprived  of  any  right  by  it.  The  argument  involves  the 
novel  proposition  that  the  legislature,  by  the  passage  of  a 
void  act,  whereby  it  undertook  to  divert  the  use  of  this 
property  from  the  public  to  a  private  corporation,  has  caused 
the  right  of  the  public  therein  to  be  forfeited,  and  the  prop- 
erty to  revert  to  the  donor  or  his  heirs,  discharged  from  the 
easement.  This  is  making  one  person  answer  for  the  sins 
of  another,  with  a  vengeance.  The  mere  statement  of  the 
proposition  ought  to  be  a  sufficient  answer  to  it.  The  pub- 
lic, to  whom  the  use  of  this  property  was  dedicated  by  Ste- 
phen Coffin,  is  not  responsible  for  the  illegal  acts  of  the 
legislature — and  for  that  matter  they  do  not  bind  or  affect 
any  one. 

But  it  is  not  conceded  that  there  is  any  implied  contract 
accompanying  or  growing  out  of  this  dedication,  that  the 
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pnblio  will  make  any  particular  use  of  the  premises,  except 
when  and  as  it  may  suit  its  convenience  or  the  public  good; 
nor  that  the  same  shall  revert  to  the  donor  or  his  heirs  in 
•case  of  any  failure  of  the  public  to  use  the  same  or  any 
attempt  on  the  part  of  the  state  or  Portland  to  divert  the 
property  to  some  use  other  thaik  the  one  intended  by  the 
^onor. 

Where  the  fact  of  dedication  of  a  street  or  landing  is  in 
dispute,  non-user  is  evidence,  more  or  less  cogent,  accord- 
ing to  circumstances,  against  a  dedication.  But  where,  as 
in  this  case,  the  dedication  is  admitted,  the  evidence  of  non- 
user  is  immaterial.  The  right  to  the  use,  once  admitted,  is 
not  affected  by  it.  {Barclay  v.  Hotvell,  6  Pet.  505.)  Prop- 
erty dedicated  to  public  use  does  not  revert  to  the  donor, 
unless,  it  may  be,  where  the  execution  of  the  use  becomes 
impossible;  and  if  such  property  is  appropriated  to  an  unau- 
thorized use,  a  court  of  equity  will  compel  a  specific  execu- 
tion of  the  trust,  by  restraining  the  parties  engaged  in  the 
unlawful  use  or  by  causing  the  removal  of  obstructions  or 
hindrances  to  the  lawful  one.  (Barclay  v.  HoweU,  6  Pet. 
£07;  see  also  2  Dillon  Mun.  Corp.,  3d  ed.,  sec.  653.) 

The  bill  is  clearly  without  equity;  and  in  my  judgment 
the  case  made  by  it  does  not  involve  a  federal  question. 

The  demurrer  to  the  bill  is  sustained,  and  the  same  is 
dismissed. 


Hardt  v.  Liberty    Hill    Consolidated   Mining    and 
*  Water  Company  bt  al. 

OiBoniT    OouBT,  District    of    Oalifoiinia. 

Mat  16,  1886. 

1.  iHJUNonoN— Modification  of  Obdbb— Sebyice  of  P^PEBS.—The  rules 
and  practice  of  the  circuit  court  of  the  ninth  circait,  on  an  order  to  show 
cause  why  an  injunction  should  not  be  modifled,  require  copies  of  all 
the  moving  papers  to  be  served  with  the  order;  and  mere  supporting 
affidavits  cannot  be  filed  in  opposition  to  the  affidavits  showing  cause, 
where  the  latter  only  controvert  the  moving  affidavits,  and  do  not  set  up 
any  new  affirmative  matter  constituting  a  defense. 
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2.  Moitt  AMD  HiMDio  GLAiMa— Momio  DiBBn— Impouhpoio  "Dams. — Ka 

dam  for  tmpoimding  mining  debrist  erected  in  mountain  liTen,  ahonld 
be  held  raffldent  to  protect  riparian  and  other  proprietors  below,  where 
the  determination  of  their  soffioiency  rests  upon  the  opinions  of  engi- 
ueem,  apparently  equally  intelligent,  and  those  opinions  are  at  ▼arianoe; 
nor  upon  any  cTidenoe  not  of  the  most  nnqaestionable  and  satasfactoiy 
character. 

3.  8am R — It  is  not  the  province  of  the  oonrt  to  speculate  upon  the  snfficieney 

of  means  adopted  by  trespassers  for  the  protection  of  the  parties  tres- 
passed  npon,  or  the  sni&ciency  of  such  means  to  resist  the  action  of  the 
forces  of  nature,  where  the  data  for  a  correct  determination  are  imoef^ 
tain  and  nnreliable,  and  where  an  error  in  judgment  is  liable  to  work 
great  injury  to  the  latter. 

Before  Sawteb,  Circuit  Jodge,  and  Sabin,  District  Jadge. 

In  Equity. 

Mr.  A.  L.  Bhodts  and  Mr.  A.  L.  Hart,  for  complainant. 

Mr.  Jamea  K.  Byrne,  for  respondent. 

By  the  Court,  Sawyer,  Circuit  Judge.  This  is  a  suit 
similar  to  the  somewhat  noted  Mining  Debris  case,  9  Sawy. 
441,  to  enjoin  defendants  from  discharging  the  debris 
resulting  from  hydraulic  mining  into  Bear  river,  by 
means  of  which  it  is  carried  down  and  deposited  upon 
the  lands  of  defendant,  who  is  a  riparian  proprietor  in 
the  Sacramento  valley,  on  the  river  below.  A  preliminary 
injunction  having  been  granted,  one  of.  the  defendants, 
the  Liberty  Hill  Consolidated  Mining  and  Water  com- 
pany, constructed  a  dam  across  the  river  in  the  canon 
below  its  mines,  for  the  purpose  of  impounding  the  debris 
resulting  from  its  mining  operations,  and  preventing  it 
from  flowing  down  the  river  and  injuring  complainant.  It 
now  moves  for  a  modification  of  the  injunction  oti  that 
ground,  so  as  to  be  permitted  to  proceed  with  its  mining. 
The  defendant  moves  upon  two  affidavits  of  its  engineers, 
describing  the  dam  and  its  mode  of  construction,  and  de- 
claring their  opinion  that  it  is  wholly  sufficient  to  perma- 
nently impound  the  debris  and  obviate  all  injury  for  the 
future.  Complainant,  in  opposition,  presents  affidavits  of 
two  other  engineers,  who  give  their  account  of  the  construc- 
tion and  character  of  the  dam,  and  express  a  decided  opinion 
that  the  dam  is  wholly  insufficient  to  accomplish  the  in- 
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tended  purpose.  The  defeadant  replies  by  affidavits  of 
fleyen  other  parties  sastaining  the  position  of  defendant, 
and  contradicting  complainant's  affidavits  in  some  par- 
ticalars,  to  which  complainant  again  responds  by  several 
counter  affidavits.  The  second  batch  of  both  respondent's 
and  complainant's  affidavits  is  objected  to  by  the  opposing 
party  as  not  being  admissible  under  the  rules  and  practice 
of  the  court.  The  respondent  in  the  case  is  the  moving 
party,  and  the  rules  and  practice  in  this  court  require 
that  all  the  papers  and  affidavits  upon  which  the  motion 
IB  based  shall  be  served  with  the  notice  of  motion  or 
order  to  show  cans^,  and  that  supporting  affidavits  will  not 
afterwards  be  received,  unless,  in  the  discretion  of  the 
court,  the  moving  party  is  permitted  to  reply  where  the 
other  party  sets  up  new  affirmoiivt  maUer  constUiUing  a  goad 
cmtoer  to  the  application.  In  that  case  the  second  batch  of 
affidavits  filed  in  response  to  complainant's  affidavits  in 
answer  to  the  order  to  show  cause,  all  related  to  the  char- 
acter, structure,  and  sufficiency  of  the  dam  for  the  purpose 
intended,  and  coyer  the  same  ground  precisely  as  the  moT- 
ing  affidayits,  only  they  go  more  minutely  into  the  particu- 
lars of  the  facts,  in  response  to  the  more  particular  state- 
ment of  facts  given  in  the  complainant's  affidavits,  and  state 
the  then  present  condition  of  the  dam.  We  do  not  think 
the  complainant's  affidayits,  in  response  to  the  order  to 
show  cause,  presented  any  new  affirmative  matter  constUviing 
a  defefnse^  within  the  meaning  of  the  rules  and  practice  of 
this  court,  that  should  entitle  the  moving  party  to  reply. 
If  the  respondent  desired  to  use  them,  we  think  these  sup- 
porting affidavits,  so  far  as  they  relate  to  the  condition  of 
the  dam  at  the  time  the  order  to  show  cause  was  obtained, 
should  have  been  served  as  a  part  of  the  moving  papers,  so 
that  complainant  could  have  an  opportunity  to  reply  specifi- 
cally to  each  fact.  The  affidavits  are  ex  paHe^  no  opportu- 
nity for  cross-examination  having  been  afforded.  As  they 
were  not  served  as  a  part  of  the  moving  papers,  if  they  are 
to  be  considered  at  all,  or  even  so  far  as  they  relate  to  the 
subsequent  condition  of  the  dam,  we  think  the  second  batch 
of  affidavits  in  response  should  also  be  considered. 
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The  respondent  originally  rested  its  application  npon  the 
two  affidayits  of  the  engineers,  which  its  coonsel,  donbtless, 
deemed  sufficient,  describing  the  plan  and  construction  of 
the  dam,  and  giving  their  opinion  of  its  operation  and 
efficiency,  and  the  complainant  in  the  bill  pnt  in  two  coun- 
ter affidayits  of  other  engineers,  controyerting  the  positions 
in  some  particulars  of  their  opponents.  Complainant  might 
well  be  content  to  oppose  his  two  witnesses  to  the  two  of 
the  moving  party  upon  the  points  covered  by  the  affidavits, 
when  he  would  not  have  done  so  had  they  been  supported 
in  their  position  by  seven  other  witnesses.  To  receive  these 
seven  supporting  affidavits,  and  reject  thpse  offered  by  com- 
plainant to  contradict  them  and  support  his  own,  would  be 
giving  respondent  an  unfair  and  inequitable  advantage.  If 
one  set  of  supporting  affidavits  is  considered,  the  other 
must  be  also,  and,  as  there  are  some  peculiarities  in  the 
case,  it  is  perhaps  best  to  consider  both.  But,  under  the 
view  we  take  in  this  particular  case,  it  is  a  matter  of  little 
consequence,  except  so  far  as  it  is  desirable  to  insist  upon 
correct  practice,  how  we  rule  on  this  point,  for  the  result 
must  be  the  same  in  either  event. 

Upon  the  affidavits  of  the  moving  party,  both  originally 
and  subsequently  filed,  taken  either  with  all  the  affidavits  of 
the  complainant,  or  with  the  affidavits  of  the  two  engineers 
alone,  presented  by  him,  we  are  by  no  means  satisfied  that 
the  dam  in  question — a  dam  forty  feet  high,  erected  on  a  bed 
of  debris  already  sixty  feet  deep,  brought  down  from  the 
mines  as  the  result  of  previous  washing — is  sufficient  to 
either,  permanently,  or  for  any  considerable  period  of  time, 
accomplish  the  intended  purposes,  and  adequately  protect 
the  complainants  from  the  mining  debris  to  be  discharged 
into  Bear  river.  In  the  face  of  the  conflicting  views  of  engi^ 
neers  on  the  subject,  it  is  impossible  to  be  satisfied  of  the 
sufficiency  of  this  dam.  The  whole  matter  rests  in  mere 
opinion.  We  have  no  right  to  blindly  speculate  upon  mat- 
ters of  such  consequence.  With  our  limited  facilities,  we 
cannot  foresee,  with  reasonable  certainty,  what  may  occur  in 
these  mountain  rivers,  confined  in  deep  canons,  which  some- 
times become  irresistible  torrents. 
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Nothing  short  of  the  attribute  and  prescience  of  om- 
niscience is  equal  to  the  task  of  determining  the  absolute  suf- 
ficiency of  such  a  dam,  and  nothing  should  be  accepted  as 
sufficient,  except  upon  the  most  indisputable,  and  demon- 
strative evidence.  Where  the  earth  and  other  material  dis- 
placed in  mining  are  removed  from  their  bed  and  cast  into 
the  main  rivers  in  the  mountains,  thej  at  once-  become  sub- 
ject to  the  operation  of  the  tremendous  forces  of  nature, 
against  which  the  puny  efforts  of  man  can  interpose  but 
feeble  barriers,  at  best — can  accomplish  but  little.  A  small 
beginning,  arising  from  slight  causes,  originating  in  accident 
or  design,  or  from  the  active  forces  of  nature,  may  soon 
develop  into  a  destructive  breach  in  a  dam  like  that  in  ques- 
tion. Malice  may  instigate  the  application  of  dynamite, 
and  the  blowing  up  of  the  dam,  as  was  claimed  by  the 
owners  to  be  the  case — although  it  is  not  a  known  fact — with 
the  English  dam  some  three  years  ago,  and  is  now  claimed 
with  respect  to  the  debris  dam  in  Humbug  canon.  The 
English  dam  had  been  constructed  with  the  highest  degree 
of  engineering  skill,  by  parties  whose  highefit  iniereata 
required  that  it  should  be  absolutely  sufficient  and  safe 
under  all  contingencies;  yet,  through  accident,  malice,  the 
forces  of  nature,  or  some  other  cause  unknown,  it  gave  way, 
and  precipitated  its  destructive  flood  of  water,  in  ten  hours, 
upon  the  plains  eighty-five  miles  distant  below,  breaking, 
in  several  places  where  the  water  channel  was  more  than  a 
mile  wide,  levees  that  had  withstood  the  ordinary  floods  of 
the  rainy  seasons,  and  doing  great  damage  to  the  surround- 
ing country.     (Deh^is  casCy  9  Sawy.  484,  766.) 

The  lamentable  failure  of  the  state  in  building  debris 
restraining  dams  under  the  direction  of  its  own  engineers, 
after  an  expenditure  of  half  a  million  of  dollars,  and  the 
equally  unsuccessful  efforts  of  private  mining  companies 
shown  in  the  Debris  case,  9  Sawy.  480,  763,  furnish  a 
warning  against  relying  too  confidently  upon  the  skill 
or  opinions  of  engineers,  however  eminent.  The  re- 
straining and  impounding  dams  erected  by  the  state, 
whose  interest  it  was  to  make  them  sufficient,  were  in  the 
plains,  on  comparatively  low  grades.     That  of  the  English 
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dam,  doubtless,  was  in  a  more  difficult  position,  and  was  a 
water  dam  merely.  These  were  on  a  larger  scale,  it  is  true, 
and,  possibly,  some  of  them  in  more  dangerous  positions, 
than  the  present  one;  but,  if  so,  it  is  only  a  difference  in 
degree.  The  same  principles  of  physics  and  dynamics  un- 
derlie and  control  and  govern  them  all.  It  is  not  for  us, 
with  our  limited  faculties,  to  estimate  and  speculate  upon 
possibilities,  and  measure  off  and  lay  down  a  line  indicating 
just  how  far  trespassers  may  encroach  upon  the  domain  and 
oyerpowering  forces  of  nature,  within  the  supposed  limits 
of  reasonable  possibility  or  probability,  with  safety  to  the 
rights  of  the  parties  below  upon  whom  the  trespasses  are 
committed.  A  court  having  power  to  enjoin  the  nuisance 
might,  with  just  as  much  propriety,  refuse  an  injunction 
against  the  erection  by  the  owner  on  his  own  premises  of  a 
magazine  for  the  storage  of  gunpowder  and  dynamite,  adjoin- 
ing and  next  to  his  neighbor's  house,  upon  the  evidence  of 
experts  in  the  matter  that  the  magazine  is  constructed  with 
the  most  perfect  skill,  and  that  it  is  and  will  be  guarded  by 
all  the  means  for  securing  safety  known  to  science.  Such  a 
magazine  might  never  explode,  yet  it  is  liable  to  explode  at 
any  moment.  And  the  same  would  be  true  of  one  of  these 
restraining  debris  dams,  built  across  one  of  these  main 
mountain  rivers,  liable  to  become  roaring  torrents.  It 
might  not  give  way  for  years,  yet  it  is  liable  to  do  so  at  any 
time  during  a  flood. 

If  restraining  dams  must  be  relied  on  by  the  inhabitants 
of  the  valleys  of  California  to  protect  them  from  destruction 
from  mining  debris,  it  would  seem  that  such  dams  should 
be  constructed  by  or  under  the  supervision,  and  in  accord- 
ance with  the  ideas,  of  the  parties  in  danger  and  liable  to 
be  injured,  rather  than  under  the  supervision,  and  accord- 
ing to  the  views,  of  those  who  commit  the  trespasses  and 
perform  the  acts  wbicli  give  rise  to  the  danger,  and  whose 
intereHts  are  not  endangered,  or  in  any  respect  liable  to 
suffer.  The  party  iu  danger  should  be  the  party  to  deter- 
mine the  measure  of  his  protection — not  the  party  creating 
the  danger  for  his  own  benefit. 

It  is  for  the  pecuniary  interest  of  hydraulic  miners  to  get 


Diflt.  Cal.]  Hardt  v.  Libertt  Hill  C.  M.  &  W.  Co.       617 

1886.]  Opiuion  of  the  Court— Sawyer,  G.  J. 

out  as  mnch  of  the  precious  metals  as  possible,  with  the 
least  possible  expense.  The  interests  of  the  moving  party 
in  this  matter  are  simply  to  tide  over  the  present,  and 
escape  injunctions  until  its  mines  can  be  worked  out.  What 
happens  afterwards  is  no  concern  of  his.  As  human  nature 
is  constituted,  the  action  of  the  parties  so  situated,  set  in 
motion  by  an  application  of  the  coercive  powers  of  the  law, 
in  the  erection,  at  their  own  expense  and  according  to  their 
own  ideas,  of  impounding  dams  for  the  sole  protection  of 
the  rights  of  those  upon  whom  they  commit  trespasses, 
flhould  be  scrutinized  with  jealous  care  by  those  who  ad- 
minister the  laws,  and  whose  imperative  duty  it  is  to  see 
that  each  one  shall  so  use  his  own  as  not  to  injure  his 
neighbor.  It  may  well  be  doubted  whether  any  restraining 
dam,  however  constructed,  across  the  channels  of  the  main 
mountain  rivers,  of  a  torrential  character,  should  be  ac- 
cepted by  the  courts  as  a  sufficient  protection  to  the  occu- 
pants of  land  in  the  valleys  below  liable  to  be  injured. 
But  if  auy  are  to  be  accepted,  they  should  only  be  those 
the  ample  sufficiency  of  which  has  been  established  upon 
testimony  of  the  most  unquestionable  and  satisfactory  char- 
acter. Nothing  should  be  left  to  conjecture.  This  is  not  a 
matter  of  a  single  dam.  A  rule  must  be  laid  down  applica- 
ble to  the  entire  gold-bearing  region.  It  will  be  no  use  to 
restrain  one  mine,  if  others  are  allowed  to  run.  Besides, 
it  would  be  unjust.  All  doing  injury  must  be  stopped  or 
restrained  from  contributing  to  further  injury,  or  none. 

In  discussing  this  subject  in  the  Mining  Debris  case,  9 
Sawy.  537,  we  said,  respecting  the  general  practicability  of 
building  safe  impounding  dams  : 

''As  is  usually  the  case,  the  views  of  different  engineers 
and  experts,  distinguished  in  their  profession,  differ  widely 
upon  the  point  of  practibability  and  safety.  The  larger 
number  of  witnesses  called,  and  much  the  larger  amount  of 
testimony  in  this  case,  so  far  as  mere  opinion  goes,  are, 
doubtlels,  in  favor  of  the  practicability,  if  sufficient  means 
are  furnished.  But  all  the  practical  experiments  heretofore 
made,  at  great  expense,  under  the  supervision  of  the  state 
and  of  competent  engineers,  have  been  lamentable  failures. 
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The  dams  conatrticted  were,  doabiless,  in  many  particalars 
defectiTB.  Bnt  what  guaranty  has  the  conrt,  and  those 
whose  lives  and  property  are  at  stake,  that  any  fa  tare  works 
of  the  kind  will  not,  also,  be  defective?  As  at  present  ad- 
vised, with  some  knowledge  of  the  tremendous  forces  of 
nature,  we  cannot  undertake  to  say,  upon  the  mere  opinion 
of  experts,  generally  at  variance,  as  in  this  case,  however 
competent,  that  the  scheme  would  be  practicable  and  safe. 
We  cannot  define  in  advance  what  works  shall  be  sufficient, 
and  authorize  the  continuance  of  the  acts  complained  of, 
upon  the  performance  of  any  prescribed  conditions.  In 
view  of  past  experience  here,  and,  elsewhere,  with  the  dam- 
ming up  of  waters,  and  of  the  wide  difference  of  opinion  of 
competent  engineers  on  the  subject,  it  is  clear  that  voe 
ahouM  not  be  justified  in  an  attempt  to  prescribe  in  advance  any 
kind  of  a  dam  under  which  a  large  community  shcdl  be  com- 
pelled to  live^  in  dread  of  a  perpetwxl^  seriously  alarming^  and 
ever  present  menaceJ*^ 

Mj  associate  added :  ''  Besides,  it  is  a  very  serious  ques- 
tion in  my  mind  whether  any  person  or  community  can  or 
ought  to  be  required  to  submit  to  the  continuous  peril 
of  living  under  or  below  such  a  dam  as  this  must  neces- 
sarily be,  if  it  is  made  high  enough  to  impound  the  coarse 
material;  and  this,  merely  for  the  convenience  of  another 
person  or  persons  in  the  pursuit  of  his  or  their  private 
business.  It  may  be  likened,  at  least,  to  living  in  the 
direct  pathway  of  an  impending  avalanche."     (Id.  651.) 

The  more  we  reflect  upon  this  point  the  more  confident  we 
are  in  the  soundness  of  the  views  there  expressed.  We 
cannot  know  whether  the  dam  in  question  will  be  sufficient 
for  the  purposes  indicated,  or  whether  it  will  be  kept  in 
repair,  and  continue  to  be  adequate;  and  we  have  no  right  to 
speculate  upon  what  may  happen  at  the  expense  of  or  peril 
to  the  safety  of  complainant,  and  numerous  others  occupy- 
ing similar  situations.  We  might  as  well  undertake  to  pre- 
scribe in  advance  the  kind  of  dam  that  would  be*deemod 
and  held  sufficient  and  satisfactory  as  to  determine  now 
whether  this  dam  will  now  be,  and  hereafter  continue  to  bo, 
adequate  to  the  purposes  intended.     We  cannot  undertake 


Dist.  Cal.]  Habdt  v.  Libebti  Hill  C.  M.  A  W.  Co.       619 

1886.]  Opinion  of  the  Court— Sawyer,  C.  J. 

to  do  either.  We  cannot  undertake  to  set  bounds  to  the 
operations  of  the  forces  of  nature,  where  the  rights 'of  others 
are  liable  to  be  thereby  seriously  injured  should  these 
bounds  be  erroneously  fixed. 

Although  we  do  not  claim  to  be  experts  in  these  matters, 
yet,  with  some  knowledge  of  physios  and  the  laws  which 
govern  the  foroes  of  nature,  and  with  no  inconsiderable 
observations  of  the  results  of  their  operation,  we  cannot 
say,  even  upon  the  very  intelligent  affidavits  of  the  moving 
party's  witnesses,  without  considering  the  complainant's 
affidavits  at  all,  that  we  are  satisfied  that  the  dam  in  ques- 
tion is,  or  will  be,  sufficient  for  the  purposes  intended,  or  at 
all  adequate  to  protect  the  complainant,  and  others  similarly 
situated,  from  further  injury.  And  this  want  of  satisfaction 
is  largely  increased  by  the  opposing  opinions  and  statements 
of  the  engineers,  whose  affidavits,  apparently  equally  intelli- 
gent and  reliable,  were  taken  and  presented  on  behalf  of 
the  complainant.  We  are  fully  satisfied  that  the  motion  to 
modify  the  injunction  should  be  denied,  and  that  the  order 
suspending  its  operation  should  be  vacated. 

Both  witnesses  and  counsel  state,  that  they  have  constructed 
this  dam  upon  the  suggestion  of  the  court  upon  the  subject, 
apparently  intimating  that,  having  done  so,  the  court  ia 
committed  to  their  view  as  to  their  rights.  If  this  is  the 
supposition,  it  is  not  perceived  how  any  such  idea  could 
have  been  derived  from  anything  said  in  the  Debris  or  any 
other  case.  Indeed,  all  that  was  said  in  the  discussion  of 
the  questions  in  that  case,  as  will  be  seen  from  the  extracts 
given,  leads  in  a  contrary  direction.  The  case  was  a  new 
one,  involving  vast  interests.  The  manifest  hardship  of 
stopping  hydraulic  mining  upon  mining  investments  was- 
painfully  evident  to  the  court;  and  being  exceedingly  anxious 
not  to  interfere  with  those  interests  any  further  than  waa 
absolutely  necessary  to  protect  the  rights  of  others  wrong- 
fully injured  by  these  operations,  and  wishing  to  be  in  a 
position  to  relieve  the  mining  interests  from  any  unneces- 
sary hardship,  should  any  change  of  conditions  or  other 
contingency  arise  by  which  it  could  properly  be  obviated,  it 
was  in  conclusion  observed : 
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"  As  itifl  possible  that  some  mode  may  be  deTised  in  the 
fottire  for  obviating  the  iujaries,  either  one  of  those  sug- 
gested, or  some  other  successfully  carried  out,  so  as  to  be 
both  safe  and  effectiTe,  a  clause  will  be  inserted  in  the 
decree  giving  leave  on  an}*  future  occasion,  when  some  such 
plan  may  have  been  successfully  executed,  to  apply  to  the 
court  for  a  modification  or  suspension  of  the  injunction." 

The  clause  suggested,  whether  wisely  or  not  we  do  not 
yet  know,  was  accordingly  inserted  in  the  decree.  But  it  in 
no  degree  indicated  what  would  be  deemed  "  safe  and  effec- 
tive "  to  protect  the  interests  of  the  parties  in  such  sense  as 
to  justify  a  modification  of  the  decree;  and  there  was,  cer- 
tainly, no  indication  as  to  what  means  would  be  '*  safe  and 
effective  *'  as  to  the  mine  then  in  question,  and  much  less  at 
the  point  where  the  dam  now  under  consideration  is  located. 

Let  the  motion  be  denied,  and  the  order  temporarily  sus- 
pending the  operation  of  the  injunction  against  the  Liberty 
Hill  Consolidated  Mining  and  Water  company  be  yacated, 
and  the  injunction  reinstated. 


ROSENBAUM  V.    BOARD  OF   SUPERVISORS,    ETC. 

Circuit  Court,  District  of  Californu. 

Mat  24,  1886. 

1.  Mambamus— JnsiBDionoN  ov  tbs  Oiscuit  Coubt— Whbit  GrrEN. — ^Th« 

United  SUteB  circuit  court  has  no  jmisdiction  to  entertain  an  applica- 
tion for  a  mandamus,  originally  presented  therein,  except  as  andlJary  to 
some  other  proceeding  establishing  the  demand,  and  redncing  it  to  judg- 
ment, and  in  the  nature  of  process  for  executing  such  judgment. 

2.  Sami — JuBTSDiGTioN— Bemotal  fboh  Statis  TO  Unitbd  Statis  Gouxm — 

GoMBTBucTioN  OF  AoT  OF  GoNOBKss  OF  1876,  SscTioMs  1,  2,  716.— Juris- 
diction of  a  writ  of  mandamus  cannot  be  conferred  upon  the  United 
States  circuit  court  by  commencing  the  proceeding  in  the  state  court, 
and  then  removing  it  to  the  United  States  circuit  court,  under  the  act  of 
congress  of  1875. 

3.  Samb— What  is— Act  of  Conobxss  of  1876,  SconoNs  1,  2.— A  mandamug 

is  not  **A  suit  of  a  civil  nature,  at  law  or  in  equity,"  within  the  meaning 
of  the  act  of  congress  of  1875. 

4.  Samb—Godb  Galifobnia,  Sbotions  1034, 1086.— Under  the  California  code 

a  mandantua  is  not  regarded  as  an  action  at  law  or  a  suit  in  equity,  in 
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the  ordinary  sense  in  whioh  those  terms  are  used;  but  as  a  tpeoial  pro- 
ceeding to  afford  a  remedy  where  there  is  not  a  plain,  speedy,  and 
adequate  remedy  '*in  the  ordinary  course  of  law.'* 

Before  Sawyer,  Circuit  Judge.* 
Mr.  A.  L,  Bhodes,  for  petitioner. 
Mr.  John  Lord  Love^  for  respondents. 

Sawyer,  Circuit  Judge.  This  oourt  has  no  jurisdiction  to 
entertain  an  application  for  a  mandamus,  originally  pre- 
sented herein,  except  as  ancillary  to  some  other  proceeding 
establishing  the  demand,  and  reducing  it  to  judgment,  and 
in  the  nature  of  process  for  executing  such  judgment. 
(Liebman  v.  San  Franctsco,  ante  p.  ;  Mclntirev.  Wood,  7 

Or.  505;  Bath  Co.  t.  Amy,  13  Wall.  247,  248;  Graham  y. 
Norton,  15  Wall.  428;  County  of  Greene  y.  Daniel,  102  U.  S., 
196;  Davenport  v.  County  of  Dodge,  105  U.  S.  242.) 

Can  jurisdiction  be  conferred  upon  the  court  by  commenc- 
ing the  proceeding  in  the  state  court,  which  has  jurisdiction 
in  this  form  of  proceeding,  and  then  remoTing  it  to  this 
court  under  the  act  of  1875  ?  I  am  satisfied  that  it  cannot. 
The  case  of  Claflin  v.  Commonwealth  Ins.  Co.,  110  XJ. 
S.  81,  89,  relied  on  by  petitioner,  does  not  reach  the 
case.  In  that  case  the  decision  was  rested  expressly 
on  the  ground  that  section  2  of  the  act  of  1875  is  broader 
than  section  1,  since  it  contains  no  such  limitation,  as 
to  the  right  of  an  assignee  to  sue  in  the  national  courts, 
as  is  found  in  section  1.  In  the  case  now  under  considera- 
tion, the  langai^e,  ''  any  suit  of  a  civil  nature,  at  law  or  in 
equity,"  in  the  second  section,  is  no  broader  than  the 
language,  "  all  suits  of  a  civil  nature,  at  common  law  or  in 
equity,"  in  section  1.  If,  therefore,  section  1  does  not 
embrace  this  case,  section  2,  for  like  reasons,  does  not 
embrace  it,  and  cannot  give  jurisdiction  by  removal.  That 
section  1  does  not  embrace  the  case  is  clear,  from  the  cases 
already  cited;  otherwise  the  court  would  have  jurisdiction 
as  an  original  proceeding  instituted  in  this  court.  There- 
fore, section  2  does  not  reach  it,  or  authorize  a  removal. 

A  mandamus  is  not  "  a  suit  of  a  civil  nature,  at  law  or  in 

"NoTB.— Affirmed  U.  S.  Supreme  Court,  120  U.  S.  450. 
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•qniij/*  within  the  meaDing  of  the  act.  Jarisdiction  to 
issue  writs  of  mandamus  is  not  derived  from  section  1  of  the 
act  of  1875,  and  it  was  not  derived  from  the  corresponding 
provisioos  of  the  act  of  1789,  being  section  11  of  that  act 
This  jurisdiction  rests  upon  the  provisions  of  section  716, 
the  section  upon  this  point  corresponding  to  section  14  of 
the  act  of  1789.  This  point  is  expressly  settled  by  the 
supreme  court  in  Bath  Co.  v.  Amy,  13  Wall.  248.  If  not  a 
suit  of  a  civil  nature,  within  the  meaning  of  the  act  of 
1789,  it  cannot  be  one  within  the  meaning  of  the  same 
language  in  the  act  of  1875.  A  mandamus,  therefore,  is 
not  a  suit  of  a  civil  nature,  within  the  meaning  of  any  pro- 
vision of  the  act  of  1876,  and  is  not  removable  under  it. 

So,  also,  under  the  code  of  civil  procedure  of  California, 
9k  mandamus  is  not  regarded  as  a  ''civil  action,*' in  the 
ordinary  sense  of  that  term.  "Remedies  are  divided  into 
two  classes:  (1)  Actions;  (2)  special  proceedings.'*  (Code 
Civil  Proc.  21.)  Sections  22  and  23  define  these  remedies: 
"An  action  is  an  ordinary  proceeding  in  a  court  of  jnstice, 
by  which  one  party  prosecutes  another  for  the  enforcement 
or  protection  of  a  right,  the  redress  or  prevention  of  a 
wrong,  or  the  punishment  of  a  public  offense."    (Seo.  22.) 

"  Every  other  remedy  is  a  special  proceeding.**  See,  also, 
sections  307,  1063.  A  mandamus  is  defined  by  section  1034, 
and  it  can  only  be  issued  "where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  in  the  (w-rfifiary  course  of  law." 
(Sec.  1086.)  It  is  issued  only  upon  affidavit.  (Sec. 
1087.)  Thus,  under  the  California  Code,  a  mandamus  is  not 
regarded  as  an  "  action  at  law  "  or  a  "  suit  in  equity/*  in  the 
ordinary  sense  in  which  those  terms  are  used,  but  as  a  special 
proceeding,  to  afford  a  remedy  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  "in  the  ordinary  conrse  of 
law.*'  Much  less  is  it  "an  action  at  law  or  a  suit  in  equity," 
within  the  provisions  of  either  section  of  the  act  of  con- 
gress of  1875,  under  which  the  courts  have  no  jurisdiction 
of  the  writ,  except  where  employed  as  ancillary  to  some 
other  remedy,  in  the  nature  of  an  execution,  to  oarry  a  judg- 
ment in  some  action  into  effect. 

It  may  well  be  doubted,  also,  whether  the  case  is  a  suit 
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"of  a  civil  nature,  where  the   matter  in  dispute 'exceeds, 
^xolusive  of  costs,  the  sam  or  value  of  five  hundred  dollars," 
within  the  meaning  of  the  removal  act.     It  is  not  a  suit  to 
recover  a  judgment.     There  is  no  ad  damnum  clause  in  the 
petition,  and  no  prayer  for  a  money  judgment.    No  ascer- 
tainment of  value  is  sought  or  had.     It  is  not  a  proceeding 
against  the  city  of  San  Francisco,  or  any  corporation  or 
person  alleged  to  be  liable  for  any  money  demand  whatever. 
It  is  merely  a  proceeding  against  certain  officers  personally, 
in  their  official  capacity,  who,  it  is  alleged,  refuse  to  dis- 
charge a  public  duty  imposed  upon  them  by  law,  for  the 
purpose  of  setting  them  in  motion, — a  proceeding  to  com- 
pel them  to  act;  to  discharge  an  official  duty.     If  the  writ 
issues,    it  will  of  itself,  alone,  afford  no  remedy.     When 
respondents  act,  only  one  step  towards  a  remedy  is  made. 
The  machinery  is  only  started.    If  a  tax  is  levied  and 
raised,  other  actions  may  be  necessary  to  establish  the 
right,  and  other  proceedings  by  mandamus^  against  other 
officers,  xnay  be  necessary  to  obtain  a  remedy.     In  Kurtz  v. 
Moffity  115    U.   S.,  487,  the  supreme  court,  affirming  the 
judgment  of  this  court,  held  that  a  habeas  corpus  proceed- 
ing is  not  removable,  because  the  matter  in  dispute  does 
not  involve  a  money  value  of  five  hundred  dollars.     The 
case  of  Stewart  v.  Virginia^  117  U.  8.  613,  also,  appears  to 
be  directly  in  point  on  the  question  of  money  value. 

It  appears  to  me  that  the  principle  in  these  cases  estab- 
lished is  equally  applicable  to  this  case,  and  that  it  is  not 
removable  on  that  ground,  also.  But  neither  proceeding  is 
a  suit  at  law,  within  the  meaning  of  the  act  of  1876.  The 
jurisdiction  in  habeas  corpus  cases  is  derived  from  section 
751,  Bev.  St.,  and  not  from  the  sections  conferring  general 
jurisdiction. 

The  case  must  be  remanded  to  the  state  court,  and  it  is 
so  ordered. 
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George  C.  Hickox  v.  S.  Q.  Elliott  kt  al. 

CiBOurr  OouBT,  Dibtbiot  of  Obbgon. 

JuKB  14,  1886. 

1*  Cbahpkbtt — ^LncFTATioM. — The  former  mling  of  this  oouri  in  thia  oaae- 
(10  Sawy.  415),  that  the  agreement  made  in  California,  on  Febraary  10, 
1874,  between  S.  G. Elliott  and  Martin  White  for  the  loan  and  repayment 
of  money,  was  to  be  performed  in  that  state,  and  is  not  ohampertons; 
and  that  a  snit  may  be  maintained  to  enforoe  a  secnxity  for  a  debt  arising^ 
thereon,  withont  reference  to  whether  an  action  on  the  debt  direetly 
against  the  debtor  can  be  maintained  or  not»  considered  and  affirmed. 

2.  Bks  Judicata. — The  obligation  of  White  tinder  said  agreement,  and  th» 

fact  of  his  having  performed  the  same,  is  res  judioata  since  Jnly  13, 1875^ 
by  the  judgment  of  a  competent  conrt,  in  White  ▼.  EUioiL 

3.  Attobnbt's  Fxb8.— a  contract  to  pay  an  attorney  four  hondred  dollars  a 

month  to  attend  to  certain  litigation:  Held,  to  haye  been  tacitly  abandoned, 
by  reason  of  unforeseen  delays  in  the  progress  of  the  litigation,  and  & 
gross  sum  allowed  for  the  serrices  of  the  attorney  thereafter. 

4.  OoNOUBBiNT  JuBisDionoN — BBGKiTBB.—The  mere  fact  that  a  court  haa 

acquired  jurisdiction  of  a  suit  between  a  grantor  and  grantee  conoeniing 
their  rights  in  certain  property,  and  has  taken  possession  of  such  prop- 
erty by  the  appointment  of  a  receiver,  does  not  prevent  another  court  of 
concurrent  jurisdiction  from  taking  jurisdiction  of  a  suit  by  a  creditor 
of  said  grantor  against  said  grantee,  brought  to  set  aside  or  postpone  the 
conveyance  of  said  property  to  the  latter  on  the  ground  that  it  was  made 
and  received  with  intent  to  hinder  and  delay  the  plaintiff  in  the  colleo- 
tion  of  his  demand  against  the  grantor;  the  relief  sought  may  be  granted 
without  interfering  with  the  possession  of  the  receiyer. 
6.  AmwsB  IN  Equitt.— A  defendant  may  answer  an  allegation  in  a  bill 
that  he  has  no  knowledge,  information  or  belief  concerning  the  same, 
and  the  effect  is  to  leave  the  matter  to  be  proven  by  the  plaintiff;  but 
such  answer  is  not  equivalent,  as  evidence,  to  a  denial  of  the  fact 
alleged,  nor  can  the  defendant  add  a  direct  denial  thereof  to  his  answer 
that  he  has  not  even  a  belief  on  the  subject. 

6.  DEPOsmoN8--OBJEGnoM  To.^A  technical  objection  to  evidence  taken  in  a 

suit  in  equity  must  be  made  by  motion  to  suppress  before  the  cause  it 
set  for  hearing. 

7.  JuDOMKNT — Pboof  OF  Debt. — ^A  judgment  creditor  seeking  to  set  aside 

conyeyanoes  anterior  in  date  to  his  judgment,  because  made  to  hinder 
and  delay  him  in  the  collection  of  his  debt,  may  show  by  the  proceed- 
ings in  the  case  prior  to  the  judgment,  or  other  competent  evidence,  that 
his  debt  existed  at  or  prior  to  the  date  of  such  conyeyances. 

8.  iNsoLyENCT  OF  DsBTOB. — It  is  not  necessary  to  issue  an  execution  on  a 

judgment  and  have  a  return  of  nuUa  bcna  thereon,  to  show  the  insolvency 
of  the  judgment  debtor;  but  the  fact  may  be  shown  by  any  competent 
evidence  that  he  has  no  property  subject  to  the  legal  process  of  the- 
court  in  which  the  judgment  remains. 
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9.  FSAUDULSNT  ComrKTANOB.— It  is  not  necessary  that  the  grantee  in  a  deed, 

made  by  a  debtor  to  hinder  and  delay  his  creditors,  should  have  actnal 
knowledge  of  the  grantor's  intent,  to  make  it  void;  but  it  is  sufficient  if 
he  have  knowledge  of  facts  sufficient  to  put  a  prudent  man  on  inquiry. 

10.  Case  in  Jxtdomeht. — Conveyances  made  by  an  insolvent  debtor  to  his 
brother,  who  was  a  large  creditor,  of  all  his  property  in  the  state,  the 
value  of  the  same  being  considerably  in  excess  of  the  amount  of  the 
grantee's  debt,  without  any  settlement  or  agreement  as  to  the  values  or 
cancellation  or  surrender  of  the  evidences  of  debt  held  by  the  creditor, 
or  any  special  change  in  the  management  of  the  pr  perty  included  in 
the  eonveyanoes,  together  with  the  fact  that  the  grantor  continued  in 
the  receipt  of  a  large  portion  of  the  rents  and  profits  of  the  property : 
Held,  sufficient  evidence  of  fraudulent  intent  of  the  grantor,  and  of  the 
grantee's  participation  therein. 

11.  Decbkk  tob  Monkt,  when  not  othbbwihb  Becubbd  within  the  Meaning 
OF  the  Twbntt-ninth  Bulb  . — The  plaintiff's  debtor,  being  the  equitable 
owner  of  certain  real  property,  procured  the  same  to  be  conveyed  to  his 
brother,  with  intent  to  thereby  hinder  and  delay  his  creditors,  and  the 
grantee  accepted  the  conveyance  with  knowledge  of  such  intent;  after- 
wards the  plaintiff,  having  obtained  a  judgment  against  his  debtor,  filed 
a  bill  in  this  court  to  subject  this  property  as  an  equitable  asset  in  the 
hands  of  said  grantee,  to  the  satisfaction  of  his  judgment,  alleging  the 
insolvency  of  the  debtor,  and  obtained  a  decree  thereon  that  the  grantee 
pay  the  amount  of  the  judgment  within  a  certain  time,  and  that  in 
default  of  such  payment  the  property  in  question  be  sold  to  satisfy  the 
same;  thereupon  said  grantee  applied  to  have  settled  the  amount  of  the 
miperaedeas  bond  to  be  given  by  him  on  appeal  from  said  decree,  claiming 
that  the  decree  was  ** otherwise  secured"  within  the  meaning  of  rule 
twenty-nine  of  the  supreme  court,  and  therefore  the  bond  ought  to  be 
taken  in  an  amount  not  more  than  sufficient  to  secure  the  payment  of 
the  costs:  Held^  that  the  money  ascertained  to  be  due  the  plaintiff  by 
this  decree  is  not  "otherwise  secured  "  within  the  meaning  of  said  rule, 
and  the  amount  of  the  bond  is  settled  at  seventy-five  thousand  dollars — 
the  amount  of  the  decree,  with  three  years'  interest  thereon,  and  ten 
per  centum  damages  for  delay,  with  the  costs  of  the  appeal,  being  about 
fifty-five  thousand  dollars. 

Before  Deabt,  District  Judge. 

Mr.  James  K.  Kdly  and  Mr.  G.  E.  8.  Wood,  for  the  plain- 
tiflf. 

Mr.  Henry  Ach,  for  the  defendant  Effinger. 

Mr.  Thomas  N.  Strong  and  Mr.  Charles  R.  Darling,  for 
the  defendant,  Joseph  HoUadaj. 

Mr.  J.  K.  Weaiherford,  for  the  defendant  Elliott. 

Deadt,  J.  This  suit  is  brought  by  George  C.  Hickox,  a 
citizen  of  California,  against  Simon  G.  Elliott,  Joseph  Hoi- 
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PoinU  dedded.  [Jane, 

George  C.  Hickox  v.  S.  G.  Elliott  et  al. 

CiBouiT  Court,  Distbiot  of  Obboon. 

Juke  14,  1886. 

1*  Gbampsbtt— LmiTATioii. — The  former  mliag  of  this  coort  in  this  CMe- 
(10  Sawy.  415),  that  the  agreement  made  in  Oaliforaia,  on  Febmary  10, 
1874,  between  S.  G .  Elliott  and  Martin  White  for  the  loan  and  repayment 
of  monej,  was  to  be  performed  in  that  state,  and  is  not  ohampertons;: 
and  that  a  soit  may  be  maintained  to  enforce  a  aeoarity  for  a  debt  ariring^ 
thereon,  without  reference  to  whether  an  action  on  the  debt  directly 
against  the  debtor  can  be  maintained  or  not,  considered  and  affirmed. 

3.  Bis  Judicata. — ^The  obligation  of  White  under  said  agreement,  and  the 
fact  of  his  having  performed  the  same,  is  res  judicata  since  July  13, 1875,. 
by  the  jndgment  of  a  competent  court,  in  WhUe  ▼.  BUioiL 

3.  Aitobbbt's  FiiB.— a  contract  to  pay  an  attorney  four  hundred  dollars  a 

month  to  attend  to  certain  litigation:  Hdd,  to  have  been  tacitly  abandoned, 
by  reason  of  unforeseen  delays  in  the  progress  of  the  litigation,  and  & 
gross  sum  allowed  for  the  services  of  the  attorney  thereafter. 

4.  GoNGUBBSBT  JuBisDiOTioB— BiciivBB.— The  mere  fact  that  a  court  hsB 

acquired  jurisdiction  of  a  suit  between  a  grantor  and  grantee  concerning 
their  rights  in  certain  property,  and  has  taken  possession  of  such  prop- 
erty by  the  appointment  of  a  receiver,  does  not  prevent  another  court  of 
concurrent  jurisdiction  from  taking  jurisdiction  of  a  suit  by  a  creditor 
of  said  grantor  against  said  grantee,  brought  to  set  aside  or  pofl^>one  the 
conveyance  of  said  property  to  the  latter  on  the  ground  that  it  was  made 
and  received  with  intent  to  hinder  and  delay  the  plaintiff  in  the  collec- 
tion of  his  demand  against  the  grantor;  the  relief  sought  may  be  granted 
without  interfering  with  the  possession  of  the  receiver. 

5.  Abswib  in  Equitt.— a   defendant   may  answer  an  allegation  in  a  bill 

that  he  has  no  knowledge,  information  or  belief  concerning  the  same, 
and  the  effect  is  to  leave  the  matter  to  be  proven  by  the  plaintiff;  but 
such  answer  is  not  equivalent,  as  evidence,  to  a  denial  of  the  fact 
alleged,  nor  can  the  defendant  add  a  direct  denial  thereof  to  his  answer 
that  he  has  not  even  a  belief  on  the  subject. 

6.  Dkpositionb — Objbotiob  to. — A  technical  objection  to  evidence  taken  in  a 

suit  in  equity  must  be  made  by  motion  to  suppress  before  the  cause  is 
set  for  hearing. 

7.  JxTDOVXNT — Pboof  OF  DsBT. — A  judgment  creditor  seeking  to  set  aside 

conveyances  anterior  in  date  to  his  judgment,  because  made  to  hinder 
and  delay  him  in  the  collection  of  his  debt,  may  show  by  the  proceed- 
ings in  the  case  prior  to  the  judgment,  or  other  competent  evidence,  that 
his  debt  existed  at  or  prior  to  the  date  of  such  conveyances. 

8.  iBsoiiVENCY  OF  DsBTOB.— It  is  uot  ueccssary  to  issue  an  execution  on  a 

judgment  and  have  a  return  of  nulla  bena  thereoo,  to  show  the  insolvency 
of  the  judgment  debtor;  but  the  fact  may  be  shown  by  any  competent 
evidence  that  he  has  no  property  subject  to  the  legal  process  of  the- 
court  in  which  the  judgment  remains. 
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9.  FSAUDULBNT  GomrKTANCB .— It  is  not  necessary  that  the  grantee  in  a  deed, 

made  by  a  debtor  to  hinder  and  delay  his  creditors,  should  have  actnal 
knowledge  of  the  grantor's  intent,  to  make  it  void;  bat  it  is  sufficient  if 
he  have  knowledge  of  facts  sufficient  to  put  a  prudent  man  on  inquiry. 

10.  Case  in  Jxtdomkht. — Conveyances  made  by  an  insolvftnt  debtor  to  his 
brother,  who  was  a  large  creditor,  of  all  his  property  in  the  state,  the 
value  of  the  same  being  considerably  in  excess  of  the  amount  of  the 
grantee's  debt,  without  any  settlement  or  agreement  as  to  the  values  or 
cancellation  or  surrender  of  the  evidences  of  debt  held  by  the  creditor, 
or  any  special  change  in  the  mauagement  of  the  pr  perty  included  in 
the  conveyances,  together  with  the  fact  thitt  the  grantor  continued  in 
the  receipt  of  a  large  portion  of  the  rents  and  profits  of  the  property : 
Held,  sufficient  evidence  of  fraudulent  intent  of  the  grantor,  and  of  the 
grantee's  participation  therein. 

11.  DkCBEI  TOB  MoNKT,  WHEN'  NOT  OTHSBWn^E  SbGUBBD  WITHIN  THE  MEANING 

or  THE  TwBNTT-NiNTH  Bux.B. — The  plaintiff's  debtor,  being  the  equitable 
owner  of  certain  real  property,  procured  the  same  to  be  conveyed  to  his 
brother,  with  intent  to  thereby  hinder  and  delay  his  creditors,  and  the 
grantee  accepted  the  conveyance  with  knowledge  of  such  intent;  after- 
wards the  plaintiff,  having  obtained  a  judgment  against  his  debtor,  filed 
a  bill  in  this  court  to  subject  this  property  as  an  equitable  asset  in  the 
hands  of  said  grantee,  to  the  satisfaction  of  his  judgment,  alleging  the 
insolvency  of  the  debtor,  and  obtained  a  decree  thereon  that  the  grantee 
pay  the  amount  of  the  judgment  within  a  certain  time,  and  that  in 
default  of  such  payment  the  property  in  question  be  sold  to  satisfy  the 
same;  thereupon  said  grantee  applied  to  have  settled  the  amount  of  the 
supersedeas  bond  to  be  given  by  him  on  appeal  from  paid  decree,  claiming 
that  the  decree  was  ** otherwise  secured"  within  the  meaning  of  rule 
twenty-nine  of  the  supreme  court,  and  therefore  the  bond  ought  to  be 
taken  in  an  amount  not  more  than  sufficient  to  secure  the  payment  of 
the  costs:  Held,  that  the  money  ascertained  to  be  due  the  plaintiff  by 
this  decree  is  not  *'  otherwise  secured  "  within  the  meaning  of  said  rule, 
and  the  amount  of  the  bond  is  settled  at  seventy-five  thousand  dollars — 
the  amount  of  the  decree,  with  three  years'  interest  thereon,  and  ten 
per  centum  damages  for  delay,  with  the  costs  of  the  appeal,  being  about 
fifty-five  thousand  dollars. 

Before  Deabt,  District  Judge. 

Mr.  James  K.  Kdly  and  Mr.  G.  E.  8.  Wood,  for  the  plain- 
tiflf. 

Mr.  Henry  Ach,  for  the  defendant  EflSnger. 

Mr.  Thomas  N.  Strong  and  Mr.  Charles  R.  Darling,  for 
the  defendant,  Joseph  HoUadaj. 

Mr.  J.  K.  Weaiherfwd,  for  the  defendant  Elliott. 

Deadt,  J.  This  suit  is  brought  by  George  C.  Hiokox,  a 
citizen  of  California,  against  Simon  G.  Elliott,  Joseph  Hoi- 
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laday,  William  H.  Effinger  and  Ben  Holladay,  as  citizens  of 
Oregon,  to  subject  certain  property,  the  legal  title  of  which 
is  now  in  Joseph  HoUaday,  to  the  payment  of  a  certain  de- 
cree, heretofore  giren  by  the  supreme  court  of  Oregon, 
against  Ben  Holladay,  on  the  ground  that  said  property  was 
assigned,  transferred  and  conyeyed  to  the  former  by  the 
latter,  to  hinder  and  delay  his  creditors;  and  that  the  plain- 
tiff is  the  assignee  of  said  decree,  in  trust  for  Martin  White, 
a  creditor  of  said  Elliott. 

The  case  was  before  this  court  on  November  12,  1884,  on 
a  demurrer  to  the  bill,  and  the  judgment  of  the  court  there- 
on is  reported  in  10  Sawy.  415. 

On  March  16,  1885,  the  suit  was  dismissed  as  to  Ben 
Holladay  on  his  plea  in  abatement,  to  the  effect  that  he  ''is 
a  citizen  of  the  city  of  Washington,  in  the  District  of  Co- 
lumbia." The  plea  was  considered  as  the  equivalent  of  an 
allegation  that  the  defendant  is  not  a  citizen  of  any  state  in 
the  Union,  and  therefore  not  suable  here  on  the  ground  of 
his  citizenship. 

Briefly,  the  case  stated  in  the  bill  and  admitted  by  the 
answers  or  made  by  the  proof,  is  this:  On  September  12, 
1868,  Elliott  entered  into  a  partnership  with  Ben  Holladay 
and  G.  Temple  Emmet,  for  the  purpose  of  constructing  and 
operating  railways  in  Oregon,  which  partnership  was  en- 
gaged in  the  construction  of  the  road  of  the  Oregon  Cen- 
tral railway  company  until  November  5,  1869,  when  Holla- 
day and  Emmet  commenced  a  suit  in  the  circuit  court  for 
the  county  of  Multnomah,  to  dissolve  said  partnership, 
which  suit  was  afterwards  transferred  to  Marion  county, 
where,  on  September  28,  1877,  a  decree  was  made  dissolv- 
ing said  partnership  and  declaring  Elliott  indebted  thereto 
in  the  sum  of  four  hundred  and  seventy  dollars,  from  which 
decree  Elliott  took  an  appeal  to  the  supreme  court  of  the 
state,  wherein,  on  August  15,  1879,  a  decree  was  given  dis- 
solving said  partnership,  and  that  Elliott  recover  from  Hol- 
laday twentj-one  thousand  nine  hundred  and  nineteen  dol- 
lars and  forty-six  cents,  and  from  Emmet  eight  thousand 
five  hundred  and  ninety-six  dollars  and  eight  cents,  together 
with  nine-tenths  of  the  costs  in  both  the  appellate  and  lower 
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oourt,  amounting,  as  taxed,  to  two  thousand  seven  hundred 
and  ten  dollars  and  seventj-six  cents;  and  there  is  now  due 
on  said  decree  from  said  HoUaday,  principal  and  costs,  the 
sum  of  twenty-four  thousand  six  hundred  and  thirty  dollars 
and  tweniy-two  cents,  with  interest  from  August  15,  1879, 
to  January  26,  1881,  at  the  rate  of  ten  per  centum  per  an- 
num, and  thereafter  at  the  rate  of  eight  per  centum  until 
date — in  all,  the  sum  of  thirty-eight  thousand  eight  hundred 
and  six  dollars  and  twenty-nine  cents. 

On  February  10,  1874,  EUi^ott  being  without  means  or 
€redit^  applied  to  Martin  White,  then  and  now  a  citizen  of 
California,  for  a  loan  of  twelve  thousand  dollars  to  enable 
liim  to  assert  and  maintain  his  rights  in  said  suit,  and 
offered  to  secure  the  payment  of  the  same  by  an  assignment 
of  all  his  right,  title  and  interest  in  the  property  involved 
therein,  to  the  plaintiff  in  trust  for  said  White.  Thereupon, 
a  contract  was  duly  made  and  signed  by  said  Elliott  and 
White,  which  in  effect  recites  that  a  controversy  exists  be- 
tween Elliott  and  Holladay  and  others,  concerning  Elliott's 
*' right"  in  the  property,  franchise  and  rights  of  the  Ore- 
gon Central  railroad  company,  and  that  ''for  the  purpose 
of  asserting  and  maintaining  his  rights  in  said  controversy, 
said  Elliott  has  borrowed  from  Martin  White  the  sum  of 
twelve  thousand  dollars  in  gold  coin  of  the  United  States, 
and  has  agreed  to  repay  the  same  within  one  year  from  tbe 
date  of  the  last  installment  thereof,  as  hereinafter  provided 
(and  within  two  years  from  the  date  hereof,  whether  tbe  last 
installment  shall  be  demanded  by  said  Elliott  within  one 
year  from  the  date  hereof  or  not)  with  interest  on  each  in- 
stallment from  the  date  of  the  advance  thereof  at  the  rate  of 
ten  per  centum  per  annum." 

The  agreement  continues,  that  in  consideration  of  the 
premises,  '' Elliott  has  granted  to  White  the  option  ''  to  be 
exercised  within  sixty  days  after  Elliott  shall  obtain  posses- 
sion of  said  property,  **  and  notified  White  thereof  '*  to  take 
in  lieu  of  the  repayment  of  said  loan  one-half  of  all  tbe 
property  recovered  by  said  Elliott,  less  one  million  of  the 
bonds  of  the  Oregon  Central  company  reserved  for  the  use 
of  the  latter,  and  not  exceeding  one  hundred  thousand  dol- 
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lars  of  the  same  for  his  attorney.  ''  Aod  to  secure  the  per- 
formance of  this  agreement  on  his  part,  and  to  secure  the 
payment  of  any  additional  adyances  not  exceeding  thirteen 
thousand  dollars,  that  he  may  obtain  from  said  White  or 
other  parties,  said  Elliott  has  assigned  and  conveyed  in  tnut 
to  George  C.  Hiokox  ail  his  right  and  title,  interest  and 
claim  in  and  to  the  property  aforesaid." 

"And  in  consideration  of  the  agreement  and  acts  of  said 
Elliott,  said  White  has  agreed  to  loan  to  said  Elliot  said 
sum  of  twelve  thousand  dollars  in  gold  coin  of  the  United 
States,  and  to  advance  the  same  upon  his  demand  in  in- 
stallments from  time  to  time,  as  the  same  shall  be  required, 
upon  the  terms  aforesaid."  (See  Hickox  v.  EUioU,  10  Sawy. 
417,  where  this  agreement  is  set  out  in  full). 

In  pursuance  of  this  agreement,  Elliott,  on  February  13, 
1874,  executed  and  delivered  to  the  plaintiff  the  following 
sale  and  assignment: 

"In  consideration  of  the  sum  of  twelve  thousand  dollars 
in  gold  coin  of  the  United  States,  to  me  paid  and  other 
valuable  considerations,  I,  8.  O.  Elliott,  of  the  common- 
wealth of  Massachusetts,  have  granted,  bargained,  sold  and 
assigned,  and  by  these  presents  do  grant,  bargain,  sell  and 
assign  unto  George  C.  Hickox,  of  the  city  and  county  of  San 
Francisco,  state  of  California,  all  my  right,  title,  interest  and 
claim,  both  in  law  and  equity,  in  and  upon  the  stock,  prop- 
erty and  assets  of  the  Oregon  Central  Bailroad  company,  of 
Salem,  Or.,  and  the  Oregon  &  California  Bailroad  company, 
of  Portland,  Or.,  the  firm  of  A.  J.  Cook  &  Co.,  and  the  firm 
of  Ben  Holladay  &  Co. 

White  claims  and  testifies  that  between  the  date  of  said 
agreement  and  March  25,  1879,  he  advanced  to  Elliott 
thereunder,  or  to  others  for  him,  the  sum  of  twenty-two 
thousand  two  hundred  and  one  dollars  and  fifteen  cents.  It 
is  not  questioned  but  that  he  advanced  this  sum,  as  stated 
in  the  account  thereof  attached  to  his  deposition  herein. 

But  Elliott  contends  that  White  failed  to  advance  him 
money  as  the  agreement  required,  whereby  the  arrangement 
fell  through  and  the  assignment  became  inoperative;  and 
that  all  sums  paid  out  by  White,  as  set  forth  in  bis  account, 
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after  July  24,  1874,  were  bo  paid  without  his  authority  or 
consent,  for  which  he  is  not  liable. 

This  contention  is  based  on  the  assumption  that  White 
undertook  to  advance  Elliott  not  exceeding  twenty-five 
thousand  dollars,  when  and  as  he  might  require  or  demand 
it.  But  the  truth  is,  White  never  undertook  anything  of  the 
kind. 

Taking  this  agreement  and  assignment  together,  and 
reading  them  by  the  light  of  the  surrounding  circumstances, 
it  is  evident  that  White  did  not  undertake  absolutely  to  ad- 
vance Elliott  more  than  twelve  thousand  dollars,  and  only  so 
much  of  that  amount  as  might  be  necessary,  from  time  to 
time,  to  enable  the  latter  to  properly  carry  on  the  contro- 
versy with  his  partners,  which  was  expected  to  be  brought 
to  an  end  within  the  coming  year,  and  that  any  additional 
advance  that  Elliott  might  obtain  from  White  or  other  per- 
sons, not  exceeding  thirteen  thousand  dollars,  should  be 
equally  secured  by  this  assignment,  but  White  did  not 
undertake  to  furnish  any  portion  of  said  additional  advance. 

Elliott  admits  that  prior  to  July  2,  1874,  and  scarcely 
five  months  from  the  date  of  the  contract.  White  had  ad- 
vanced him  eight  thousand  five  hundred  and  ninety-two 
dollars  and  fifty  cents,  the  larger  portion  of  which  appears 
to  have  been  applied  to  the  former's  private  use,  and  not  to 
the  expense  of  the  litigation  with  HoUaday  &  Go. 

But  the  evidence  shows  that  by  July  14,  1874,  there  was 
advanced  to  Elliott  by  White  eleven  thousand  seven  hun- 
dred and  eighteen  dollars  and  fifty  cents,  and  that  on 
August  18  thereafter  the  latter  paid  Domnett  a  note  of 
three  hundred  and  sixty-three  dollars,  which  he  had 
accepted  for  the  former,  in  the  February  preceding, 
making  the  sum,  thus  advanced,  of  twelve  thousand  and 
eighty-two  dollars  and  twenty-five  cents,  or  eighty-two 
dollars  and  twenty-five  cents  in  excess  of  the  sum  stipulated. 

On  April  29,  1874,  when  over  seven  thousand  dollars  had 
been  advanced  to  Elliott,  he  drew  on  White  from  Portland 
in  favor  of  himself  for  five  hundred  dollars  and  the 
defendant  Effinger,  who  was  his  attorney,  for  fifteen 
hundred  dollars.     On  May  6,  these  drafts  were  protested 
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for  uonpajmeot,  and  three  days  afterward  White  wrote 
Elliott,  rebuking  him  sharply  for  drawing  on  him  for  such 
sums  at  all,  after  he  had  been  advised  not  to  draw  on  him 
for  a  dollar. 

The  letter  was  put  in  eridence  by  Elliott.  In  the  coarse 
of  it  White  says  if  you  need  some  small  amounts  *'  for  inci* 
dental  uses  in  the  suit,*'  write  and  let  me  know,  and  I  will 
send  my  check  therefor.  ''I  have  already  let  you  have 
enough  to  meet  all  coming  (current)  expenses,  had  it  been 
applied  to  that  purpose— in  fact  I  have  advanced  it  twice  aa 
fast  as  I  expected  to,  when  I  began."  I  would  be  glad  to 
furnish  the  fifteen  hundred  doUars  for  Mr.  Effinger.  *'  I 
have  no  doubt  be  needs  the  money,  but  under  the  circum- 
stances I  cannot  see  any  way  to  let  him  have  it  at  present/*' 

With  this  letter  White  sent  Elliott  his  check  for  two 
hundred  and  fifty  dollars   "  to  defray  incidental  expenses.** 

On  July  24:,  1874,  Elliott  being  in  San  Francisco,  and  in 
need  as  usual,  drew  on  White  in  favor  of  Johnson  &  Co.  for 
the  sums  of  three  hundred  and  twenty-five  dollars  and  fifteen 
hundred  and  seventy-five  dollars,  and  the  defendant  Effinger 
for  the  sum  of  six  hundred  dollars,  which  sums  White 
declined  to  pay,  as  he  told  Elliott  he  would  before  the 
drafts  were  drawn. 

Thereafter,  Elliott  testifies  that  he  considered  the  arrange* 
ment  with  White  at  an  end,  and  the  assignment  inoperative. 

The  only  item  in  White's  account  of  the  twelve  thousand 
dollars  advanced  to  Elliott,  now  disputed  by  the  latter,  is 
the  two  thousand  four  hundred  and  sixty-five  dollars  paid  by 
the  former  to  discharge  a  debt  of  Elliott's  of  that  amount 
secured  by  a  mortgage  on  the  property  assigned  to  the  plain- 
tiff, as  a  security  for  White,  and  called  the  Mackey-Toomy 
mortgage. 

It  is  reasonable  to  suppose  that  when  White  agreed  to 
advance  twelve  thousand  dollars  on  the  security  of  this 
assignment,  that  for  his  own  protection  he  would  require  or 
provide  that  a  prior  mortgage  thereon  for  not  less  than  two 
thousand  dollars  should  be  taken  up  or  satisfied  out  of  that 
sum.  And  the  evidence  is  very  satisfactory  that  such  was 
the  distinct  understanding  of  the  parties  to  this  arrange- 
went. 
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On  July  1,  the  defeodunts,  Elliott  and  Effinger,  were  in 
San  Francisco,  the  latter  Laving  in  his  possession  this 
mortgage  for  Mr.  Toomy,  who  was  anxious  to  realize  on  it. 
White  having  knowledge  of  these  facts  and  being  about  to 
go  to  Nevada,  to  be  absent  some  time,  on  the  next  day 
deposited  with  Mr.  B.  P.  Clement,  the  attorney  for  Elliot^ 
three  thousand  four  hundred  dollars,  that  being  the  remainder 
of  the  twelve  thousand  dollars  yet  unadvanced,  and  informed 
Elliott  of  the  fact  and  told  him  to  take  Effinger  to  Clement 
the  next  day  and  have  the  mortgage  paid  and  receive  the 
balance  of  the  money.  But  Elliott  tried  to  affect  an  arrange- 
ment by  which  the  mortgage  could  be  satisfied  and  the  debt 
otherwise  secured  so  that  he  could  draw  the  full  amount 
deposited  with  Clement.  And  being  unable  to  do  this,  he 
drew  from  Clement  on  July  3,  six  hundred  and  fifty  dollars, 
and  the  13th  and  14th,  two  hundred  dollars,  leaving  only 
two  thousand  five  hundred  and  fifty  dollars  for  the  payment  of 
the  mortgage,  whereon  two  thousand  six  hundred  and  forty- 
five  dollars  was  then  due,  which  sum  White,  on  August  31, 
thereafter  paid  to  Effinger  on  Elliott's  account. 

From  this  it  appears  that  although  White  had  not  advanced 
the  full  sum  of  twelve  thousand  dollars  on  April  29,  1874, 
still  Elliott  had  no  right  under  the  contract  to  draw  on  him 
for  such  sums  as  he  did,  or  at  all,  because  he  had  already 
received  a  much  larger  sum  under  the  contract  than  he  had 
any  jight  to  expect  or  demand,  within  the  time  which  had 
elapsed  since  it  was  made. 

But  really  this  is  not  an  open  question  between  these  par- 
ties. From  defendant  Elliott's  exhibit  18,  it  appears  that  on 
Sept.  25,  1874,  White  commenced  a  suit  in  the  twelfth  dis- 
trict court  of  San  Francisco  to  enjoin  him  from  disposing 
of  the  property  covered  by  the  assignment  to  the  plaintiff, 
in  which  he  set  out  the  agreement  and  assignment  of  Feb» 
10  and  13,  1874,  and  alleged  that  the  advances  then  made 
thereunder  amounted  to  thirteen  thousand  three  hundred 
and  thirty-seven  dollars  and  twenty-five  cents. 

In  an  answer  and  cross-complaint,  filed  November  4,  1874, 
Elliott  admitted  the  execution  and  existence  of  the  agree- 
ment and  assignment,  but  denied  that  White  had  advanced 
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tbereander  thirteen  tlioasand  tbree  huDdred  and  thirty- 
seven  doIlarM  and  twenty-five  cents,  bat  only  eight  thonsand 
five  hundred  and  ninety-two  dollars  and  fifty  cents,  and 
alleges  that  he  agreed  to  loan  him  twenty-five  thousand  dol- 
lars, *'  as  he  might  wish  to  use  or  draw  the  same/*  and 
claimed  one  hundred  thousand  dollars  damages  for  the 
alleged  failure  to  do  so,  and  prayed  that  the  agreement  and 
assignment  might  be  declared  null  and  void;  and  on  April 
9,  1875,  the  court  found  that  prior  to  the  commencement  of 
that  action  White  had  "  lent  and  advanced  "  Elliott  twelve 
thousand  dollars,  *'  as  the  same  was  required  for  the  pur- 
pose mentioned  in  said  agreement;*'  that  White  ''never 
agreed  to  lend  Elliott  twenty-five  thousand  dollars  or  anj 
other  or  greater  sum  than  twelve  thousand  dollar.^  and  that 
Elliott  was  not  entitled  to  recover  any  damage  in  that  action 
or  have  either  said  agreement  or  assignment  'annulled;*'* 
on  which  finding  tliere  was  a  judgment  duly  given  by  said 
court  on  July  13,  1875,  which  still  remains  in  full  force  and 
effect. 

By  this  finding  and  judgment  the  parties  thereto  are 
bound.  The  fact  that  White  advanced  Elliott  twelve  thou- 
sand dollars  under  the  agreement  before  September  25, 
1874,  that  he  never  agreed  to  furnish  him  any  more,  and 
thnt  the  agreement  and  assignment  were  valid  and  binding 
instruments,  is  res  judicata  and  no  longer  open  to  question. 
(Davis  V.  Brown,  94  tJ.  8.  428;  CromvoeUy.  County  of  Sac.^ 
Id.  353;  EusseUy.  Place,  Id.  608;  BehU  v.  Morgan,  7  WaU. 
619;  Outram  v.  Morewood,  3  East,  346;  Sharon  v.  HUl,  9  W. 
0.  Rep.  9;  Oregonian  By.  Co.  v.  Oregon  By.  <k  Nav.  Co.,  10 
W.  0.  Rep.  285.) 

The  payments  and  advances  made  by  White  in  and  about 
the  litigation  with  Holladay  &  Go.  in  excess  of  the  sum  of 
twelve  thousand  dollars  are  not  necessarily  secured  by  this 
assignment.  Whatever  Elliott  obtained  from  him  for  that 
purpose  is  so  secured.  The  advance  or  payment  must  have 
been  made  with  the  conseni;,  express  or  implied,  of  Elliott 
And  the  nature  and  necessity  of  the  advance  has  much  to  . 
do  with  the  question  of  an  implied  consent. 

It  is  true  White  had  a  direct  interest  in  the  subject  of  the 
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litigation  which  may  havB  jastified  him  in  incarring  expense 
in  protecting  the  same,  and  woald  have  authorized  him, 
tinder  the  circamstances,  to  apply  to  the  court  to  be  allowed 
to  intervene  and  conduct  the  cause,  as  the  real  or  principal 
party  in  interest.  But  even  then  his  advances  or  expenses 
'would  not  necessarily  be  secured  by  this  assignment.  There 
must  have  been  an  express  or  implied  assent  to  the  expendi- 
ture by  Elliott. 

On  this  view  of  the  matter  I  think  the  following  items  in 
White's  account  ought  to  be  included  in  the  sum  for  which 
the  assignment  is  a  security:  September  16  and  October 
31,  1874,  payments  to  Mr.  Effioger,  the  leading  counsel  in 
the  litigation  with  HoUaday  &  Co.  five  hundred  dollars  and 
fifteen  hundred  dollars.  Elliott  had  already  drawn  on  White 
for  these  sums  and  one  hundred  dollars  more,  for  this  very 
purpose,  and  although  the  latter  did  not  then  advance  the 
money,  he  paid  it  to  Effinger  soon  after,  with  Elliott's 
knowledge  and  apparent  approbation.  At  least,  no  objec- 
tion was  made  to  the  payment  at  the  time.  It  was  a  matter 
of  vital  importance  to  the  maintenance  of  Elliott's  rights  in 
the  matters  then  in  controversy;  and  in  the  absence  of  any 
act  or  word  to  the  contrary,  his  assent  to  an  act  so  well 
calculated  to  benefit  himself  ought  to  be  presumed. 

September  3  and  October  1  and  12,  1875,  payments  to 
Moreland,  referee,  twenty  dollars,  twenty  dollars  and  six 
hundred  dollars,  the  amount  due  from  Elliott  for  fees  and 
charges.  These  payments  were  absolutely  necessary  to  get 
the  report  of  the  referee  before  the  court.  No  objection 
appears  to  have  been  made  at  the  time  and  Elliott's  assent 
may  be  presumed. 

September  20  and  November  25,  1879,  payments  for 
printing  briefs  in  San  Francisco,  and  expressage  to  Port- 
land two  hundred  and  thirty-four  dollars  and  sixty  cents, 
and  twenty-three  dollars.  This  brief  was  prepared  and 
printed  in  San  Francisco,  under  the  direction  of  Elliott, 
and  the  charges  paid  by  White  were  for  his  benefit  and  with 
his  implied  assent. 

Altogether,  these  items  make  the  sum  of  fourteen  thou- 
sand nine  hundred  and  seventy-nine  dollars  and  eighty-five 
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cents,  for  which  this  assignmeiit  is  a  secarity,  and  for  the 
amount  of  which*  with  interest,  the  plaintiff  is  the  assignee 
of  the  jndgment  against  Ben  HoUaday,  in  trast  for  White, 
and  entitled  to  maintain  this  snit  for  its  enforcement. 
(Mdbx  ▼.  EUioU,  10  Sawy.  422.) 

Areraging  the  periods  daring  which  these  fonr  sams  were 
adyanced,  and  adding  interest  thereon  from  that  time  to 
this,  at  the  rate  of  ten  per  centam  per  annnm,  gives  the 
whole  amount  for  which  the  assignment  is  security  as  follows: 

Interest  on  twelve  thoasand  and  eighty-two  dollars  and 
twenty-five  cents  from  April  15,  1879 — fonrteen  thoasand 
six  hundred  and  ninety-nine  dollars  and  eighty-five  cents; 
interest  on  two  thoasand  dollars  from  October  1,  1874—- 
two  thoasand  four  hundred  and  twenty-two  dollars  and 
twenty- two  cents;  interest  on  six  hundred  and  forty  dollars 
from  September  15,  1876 — seven  hundred  and  seventy-eight 
doliarsand  sixty  cents;  interest  on  two  hundred  and  fifty-seven 
dollars  and  sixty  cents  from  March  15, 1879 — three  hundred 
and  twenty-three  dollars  and  fifty-one  cents;  total  principal, 
fourteen  thoasand  nine  hundred  and  seventy-nine  dollars 
and  eighty-five  cents;  total  interest,  eighteen  thousand  two 
hundred  and  twenty-four  doliarsand  seventeen  cents;  whole 
amount  of  claim,  thirty-three  thousand  two  hundred  and 
four  dollars  and  two  cents. 

Of  the  remaining  seven  thouaaud  two  hundred  and  twenty- 
one  dollars  and  thirty  cents  of  the  gross  amount — twenty- 
two  thous6md  two  hundred  and  one  dollars  and  fifteen  cents — 
advanced  and  paid  by  White  in  and  about  this  litigation, 
nearly  five  thousand  dollars  went  to  L.  L.  Bullock. 

Mr.  Bullock  was  in  the  employ  of  Elliott,  in  the  litigation 
with  Holladay  &  Co.,  as  what  may  be  called  an  outside  man, 
when  White  made  the  arrangement  with  Elliott  to  advance 
him  money.  Thereafter  he  was  paid  a  monthly  stipend 
much  of  the  time  down  to  the  spring  of  1879.  I  think  the 
payments  made  to  him  after  July,  1874,  and  particularly 
after  the  suit  commenced  by  White  against  Elliott,  in  Sep- 
tember of  that  year,  may  be  safely  regarded  as  having  been 
made  for  services  rendered  White,  if  anyone,  although  they 
may  have  been  of  benefit  to  Elliott  as  well.     At  least,  there 
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is  nothing  in  the  nature  of  the  services  of  the  necessity  for 
them,  so  far  as  appears,  which  justifies  the  conclusion  that 
Elliott  assented  to  the  payments  being  made  on  his  account. 

On  the  hearii)g  of  the  demurrer  to  this  bill  it  was  claimed 
for  the  defendant  Elliott,  that  the  suit  was  barred  by  the 
lapse  of  time  and  that  the  contract  on  which  the  money  was 
advanced  was  void  for  champerty.  The  same  defenses  are 
now  set  up  in  his  answer  and  insisted  on  in  the  argument. 

But  I  see  no  reason  to  question  the  soundness  of  the  con- 
elusion  then  reached  on  these  points.  As  was  then  said — 
**  It  is  immaterial  whether  an  action  could  now  be  main- 
tained by  White  against  Elliott  to  recover  this  money  or  not. 
This  is  not  such  an  action,  but  a  suit  brought  by  a  person 
claiming  to  be  the  assignee  of  a  decree,  to  subject  the  pro- 
perty of  the  debtor  therein  to  its  payment  and  satisfaction. 
And  it  can  be  maintained,  although  the  right  of  action 
against  Elliott  to  recover  the  money  in  question  is  barred 
by  lapse  of  time.  The  statute  bars  the  remedy  against 
Elliott  in  six  years,  but  dons  not  destroy  the  debt,  and  it 
still  exists  for  the  purpose  of  enforcing  any  lien  or  pledge 
given  to  secure  its  payment.  (Quantock  v.  England,  5  Burr. 
2628;  Sparks  v.  Pico,  1  McAllister,  497;  Myer  v.  Seal,  5  Or. 
130;  Goodwin  v.  Morris,  9  Id.  322;  2  Pars,  on  Con.  379; 
Bapelje  &  L.  Law  Die.  Limitations.") 

This  contract  is  claimed  to  be  champertous-and  therefore 
Toid  mainly  on  the  option  clause  therein,  whereby  White 
was  given  the  choice,  within  sixty  days  after  Elliott  had 
recovered  possession  of  the  railway  property  in  question,  and 
some  millions  of  bonds  of  the  company,  and  notified  White 
thereof,  of  taking  in  lieu  of  his  money  with  interest,  one- 
half  thereof,  less  one  million  one  hundred  thousand  dollars, 
of  the  bonds  reserved  for  the  private  use  of  Elliott  and  his 
attorney.  This  clause  was  put  into  the  contract  at  the  sug- 
gestion of  Elliott,  to  give  the  transaction  and  the  subject 
thereof  an  air  of  importance  and  vastness  to  which  it  was 
not  entitled. 

As  was  determined  by  the  supreme  court  of  the  state  in 
its  judgment  in  HoUaday  dk  Emmet  v.  Elliott,  these  bonds 
If^re  issued  \>j  9,  corporation — The  Oregon  Central — that 
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was  a  sham  and  a  fraad  from  its  inception,  and  were  utterly 
worthless.  Bat  Elliott  did  not  recover  any  railway  property 
or  bonds  in  the  suit,  and  of  coarse  did  not  give  notice  to 
White  to  exercise  his  option.  The  contingency  never  hap- 
pened on  which  this  clause  in  the  contract  was  to  take  effect. 
Nothing  was  ever  claimed  or  done  under  it,  and  practically 
it  is  no  part  of  the  agreement. 

And  even  admitting  that  the  validity  of  the  contract  for 
the  loan  and  repayment  of  the  money  is  to  be  tried  by  the 
law  of  this  state,  I  do  not  believe  that  the  courts  thereof 
will  ever  hold  a  contract  champertous  or  void  for  mainten- 
ance, whereby  a  party  not  an  attorney  in  the  case  or  at  alU 
lends  a  man  in  straitened  circumstances,  money  to  enable 
him  to  maintain  his  rights  in  the  courts,  against  powerful 
and  wealthy  adversaries,  on  the  promise  to  repay  the  same 
with  legal  interest,  secured  by  a  mortgage  on  his  interest  in 
the  subject  of  the  litigation.  If  so,  one  man  could  not 
safely  loan  another  money  to  defend  an  action  brought  to 
dispossess  him  of  his  farm  or  homestead. 

In  the  brief  of  counsel  for  Elliott,  it  is  stated  that  the 
supreme  court  of  the  state,  since  the  decision  in  this  case 
on  the  demurrer  to  the  bill,  has  held  in  the  unreported  case 

of V.  Sears,  **  that  champerty  does  exist  in  all  its  force 

in  this  state."  It  is  also  understood  that  the  case  is  still 
pending  on  a  rehearing.  But  I  cannot,  in  a  matter  of  this 
importance,  act  on  any  soch  informal  and  indefinite  infor- 
mation concerning  the  judgment  of  that  court.  If  not 
published  in  authentic  form,  a  certified  copy  of  the  opinion 
woald  have  been  obtained  from  the  clerk. 

However,  I  am  still  satisfied  with  the  conclusion  reached 
on  the  demurrer  to  the  bill. 

It  was  then  said  (10  Sawy .  430) :  ' '  This  contract  was  made 
in  California,  and  in  contemplation  of  law  was  to  be  fulfilled 
or  performed  there.'*  It  is  not  only  the  lex  lod  coniradus, 
but  also  the  lex  loci  Bolutionia.  "It  has  been  held  in  that 
state  since  1863  that  there  is  no  law  there  against  any  form 
of  maintenance.  (Mathewson  v.  Htch,  22  Gal.  93;  Hoffman 
T.  Vallejo,  46  Id.  566).  And  the  contract  being  valid  there 
is  valid  here.     (Story's  Con.  L.,  sees.  242  (1),  279,  280.") 
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And  on  the  point,  now  urged  again,  that  security  was. 
taken  for  the  performance  of  the  contract  on-  property  in 
Oregon,  which  makes  it  a  contract  to  be  performed  here, 
and  therefore  its  ralidity  is  to  be  tested  by  the  laws  of  thia 
state,  it  was  said^  ''The-  authorities  are  uniformly  other- 
wise." (Story's  Con.  L.,  sec.  287;:  De  Wdlf  v.  Johnson,  10 
Whea.  443).  In  the  latter  case  Mr.  Justice  Johnson,  speak* 
ing  for  the  courts  says:  "Taking  foreign  security  does  not 
necessarily  draw  after  it  the  consequence  that  the  contract 
is  to  be  fulfilled  when*  the  security  is  taken.  The  legal  ful- 
fillment of  a  contract  of  loan,  on  the  part  of  the  borrower, 
is  repayment  of  the  money,  and  the  security  given  is  but  the 
means  of  securing  what  he  haa  contracted  for,  which,  in  the 
eye  of  the  law,  is  to  pay  where  he  borrows,  unless  another 
place  of  payment  be  expressly  designated  by  the  contract.'*' 

In  support  of  bis  avgument,  counsel  for  Elliott  now  citea 
Whar.  Con.  L.,  sees.  402,  509,  510,  611,  and  Parsons  y. 
Trask,  7  Gray,  473. 

The  first  citation  from-  Wharton  is  only  to  the  effect  that 
the  mode  of  payn^nt  is  determined  by  the  law  of  the  place 
of  paymept,  and  that  the  latter  is  inferred  from  the  facts. 
In  the  other  three  sections  the  question  is  discussed  as  to 
what  determines  the  validity  of  a  contract  to  pay  interest^ 
in  which  the  learned  writer  truly  says:  "This  question  has 
been  frequently  litigated  in  the  United  States,  and  with  re- 
sults which  on  their  face  are  irreconciliable." 

But  neither  of  them  bear  on  the  question,  whether  the 
validity  of  this  contract,  as  to  champerty  is  to  be  determined 
by  the  law  of  California  or  Oregon. 

But  at  section  403,  Wharton,  after  stating  that  so  far  as 
performance  is  concerned,  where  the  law  of  the  place  of 
solemnization  of  a  contract  conflicts  with  that  of  the  place 
of  performance,  the  latter  controls;  and  that  the  validity  of 
a  mortgage  depends  on  the  law  of  the  place  where  the  thing 
exists,  because  there  alone  payment  can  be  enforced,  says  at 
note  4 — '*But  this  otherwise  when  a  foreign  mortgage  is 
taken  as  collateral  security  merely,  in  which  case,  the  place^ 
of  performance  is  the  place  of  the  payment  of  the  principal 
bond  "—  citing  Qxb  case  of  De  Wolf  v.  Johnson^  supra. 
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In  Parwns  y.  UtojA,  it  was  merely  decided  that  a  contract 
made  in  a  foreign  country  by  which  an  adolt  person  bound 
herself  to  aerre  a  citizen  of  the  United  States  for  fiye  jeara, 
for  ten  dollars  and  board,  lodging  and  clothes,  withoat  spe- 
cifying the  naknre  or  extent  of  the  sendee  or  the  place  of 
performance,  eren  if  Talid  where  made,  gave  no  right  to  tiho 
serrice  in  Massachnsetts,  beoanse  contrary  to  the  laws  and 
policy  of  that  commonwealth. 

Bat  the  qnestion  here  is,  where  was  this  contract — this 
agreement  to  loan  and  repay  this  money — to  be  performed  ? 
If  it  was  to  be  performed  here,  then  the  law  of  this  state  as 
to  champerty  may  apply,  otherwise  not.  The  contract  was 
executed  in  California  and  the  money  loaned  there;  and  tbe 
•only  reasonable  inference  from  the  facts  is  that  the  repajr* 
ment  was  to  be  made  there  also.  Both  parties  liyed  in  tkaJk 
state.  There  was  nothing  in  the  agreement  to  the  contraiy^ 
nor  anything  in  the  situation  or  circumstances  of  the  parties, 
present  or  prospective,  that  pointed  in  any  other  direction. 

Nor  does  the  fact  that  collateral  security  was  taken  for 
such  repayment  on  property  in  Oregon  change  its  character 
in  this  respect.  On  the  contrary,  such  security,  as  a  mere 
incident  of  the  debt,  is  so  far  valid  or  not  according  to  the 
law  of  the  place  where  the  loan  was  made  and  to  be  repaid. 

Another  point  is  now  first  made  by  counsel  for  Elliott,  on 
section  161  of  the  penal  code  of  California,  which  makes  it 
a  misdemeanor  for  an  attorney  to  directly  or  indirectly  buy 
any  evidence  of  debt  or  thing  in  action  with  intent  to  bring 
suit  thereon. 

It  may  be  admitted  that  a  contract  of  eale  or  assignment, 
the  making  of  which  involves  the  commission  of  a  misde- 
meanor, is  impliedly  prohibited  and  void. 

The  agreement  by  which  the  money  was  loaned  and  re- 
payment promised  does  not  come  within  this  section.  The 
transaction  so  far  was  not  a  purchase  of  anything,  but  a 
loan.  Nor  does  the  section  e£Pect  the  sale  or  assignment  to 
Hickox,  because  whatever  passed  by  the  same  was  obtained 
not  with  intent  to  bring  suit  thereon — to  stir  up  strife — but 
to  defend  one  already  pending.  Nor  were  Hickox  or  White 
attorneys  at  the  time  of  the  transaction.     The  former  never 
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was  an  attorney.  White  was  admitted  to  the  bar  in  Califor- 
nia in  1859»  and  in  1864  quit  the  practice  on  account  of  his 
health,  and  has  been  engaged  in  mines  and  mining  ever 
since.  Admitting  then  that  White  indirectly  acquired  what- 
erer  Hickox  took  in  trust  for  him,  by  the  assignment,  I  do 
not  think,  on  the  facts,  he  was  an  attorney  within  the  mean- 
ing of  the  statute. 

From  the  evidence  it  appears  that  the  defendant  Effinger 
was  retained  by  Elliott  in  the  case  of  HoUaday  &  Emmei  y. 
MioU  in  the  fall  of  1872.  Thereafter,  on  December  1st, 
Elliott  agreed  to  pay  him  four  hundred  dollars  a  month  to 
act  as  his  attorney  until  the  termination  of  the  controversy. 
By  November  4,  1874,  he  had  received  from  Elliott  one 
thousand  four  hundred  and  fifty  dollars,  and  from  White  on 
the  latter's  account  two  thousand  dollars — in  all  three  thou- 
sand four  hundred  and  fifty  dollars.  The  suit  dragged  along 
for  reasons  not  always  within  the  control  of  Elliott  and  still 
less  of  his  attorney,  and  was  not  finally  decided  until  1879, 
when  Effinger  filed  a  notice  of  lien  on  the  judgment  in  pur- 
suance of  the  statute  (code  of  0.  P.,  sec.  1012,  sub.  4),  for 
the  sum  of  thirty-one  thousand  eight  hundred  dollars,  the 
amount  of  his  compensation  reckoned  at  four  hundred  dol- 
lars per  month  from  December  1,  1872,  to  the  date  of  the 
decree,  less  the  sum  of  three  thousand  four  hundred  and 
fifty  dollars  received  thereon,  as  above  stated. 

I  don't  think,  under  the  circumstances,  that  this  contract 
ought  to  be  considered  in  force  after  1874.  Shortly  before 
White  advanced  him  the  two  thousand  dollars,  Mr.  Effinger, 
seeing  the  difficulties  and  delays  in  which  Elliott  was  in- 
volved, wrote  the  former,  offering  to  take  three  thousand 
dollars  in  addition  to  what  he  had  already  received,  in  full 
of  his  services  to  date,  and  such  other  and  further  compen- 
sation at  the  end  of  the  litigation,  as  might  be  considered 
reasonable  under  the  circumstances.  On  this  suggestion. 
White  seems  to  have  advanced  the  two  thousand  dollars, 
which  Effinger  tacitly  accepted,  and  thereafter  looked  to 
what  might  be  obtained  in  the  suit  as  the  measure  and  means 
of  any  farther  compensation. 

Certainly  it  was  never  in  the  contemplation  of  the  parties 
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that  this  large  oompeDsation  was  mnning  on  from  month  to 
month  and  year  to  year,  while  the  suit  was  much  of  the 
time  at  a  stand  still. 

Effinger  testifies  that  when  judgment  was  obtained  in  the 
supreme  court  he  purposed  to  apportion  it  between  White, 
Elliott  and  himself;  but  the  latter  immediately  repudiated 
his  claim  and  White's  also,  whereupon,  as  a  protection  for 
both  himself  and  White,  he  fell  back  on  his  contract  and 
filed  the  notice  of  lien  accordingly.  And  the  controversy 
between  these  two  is  now  apparently  a  friendly  one,  and  may 
be  adjusted  by  them  irrespective  of  the  action  of  this  court. 

An  unconditional  fee  of  five  thousand  dollars,  promptly 
paid  or  secured,  would  in  my  judgment  be  a  reasonable 
compensation  for  Mr.  Effinger*s  services.  But  if  the  com- 
pensation was  wholly  contingent  on  success — dependent  on 
making  the  money  out  of  the  litigation — ten  thousand  dol- 
lars would  not  be  an  unreasonable  fee.  After  1874  Effinger' a 
compensation  was  practically  contingent,  not  only  on  getting 
a  decree  but  in  realizing  on  it.  This  delay  and  risk  must 
be  considered  in  fixing  the  amount  of  this  contingent  com- 
pensation. 

In  addition  to  the  three  thousand  four  hundred  and  fifty 
dollars  he  received  prior  to  1876  I  will  allow  him  the  sum 
of  five  thousand  dollars,  with  legal  interest  from  August  15, 
1879 — the  date  of  the  judgment,  which  amounts  to  seven 
thousand  eight  hundred  and  seventy- one  dollars  and  eighty- 
five  cents. 

The  defendant,  Joseph  Holladay,  states  in  his  answer 
that  he  has  ''  no  knowledge,  information,  remembrance  or 
belief,"  as  to  the  alleged  contract  and  assignment,  or  the 
payment  of  any  money  thereunder  by  White,  ''wherefore 
he  denies"  the  same.  On  the  bearing  he  claimed  the  bene- 
fit of  this  denial  as  being  evidence  against  the  existence  of 
such  writings  and  the  making  of  such  payments. 

This  allegation  is  a  motley  of  code  and  equity  pleading, 
but  not  proper  under  either.  The  code  does  allow  a  defend- 
ant to  controvert  an  allegation  in  the  complaint  by  denying 
"  any  knowledge  or  information  thereof  sufficient  to  form  a 
belief,"  but  not  on  that  account  to  deny  the  allegation  itself. 
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In  equity  a  defendant  who  has  no  knowledge,  information  or 
belief  concerning  the  matter  of  an  allegation  should  say  so; 
and  this  is  sufficient  to  put  the  plaintiff  on  the  proof  there- 
of. But  such  an  answer  is  not  evidence  that  requires  at 
least  one  witness  and  corroborating  circumstances  to  over- 
come. It  is  a  mere  negation  and  proves  nothing;  and  the 
addition,  ''  wherefore  he  denies  the  same,"  amounts  to  noth- 
ing, except  to  stultify  the  defendant;  for  how  can  a  party 
truthfully  deny  an  allegation  of  which  he  has  just  affirmed 
he  has  not  even  a  belief.  (Clark  v.  Van  Riemsdyk,  9  Grancb. 
160;  Brooks  v.  Bii/an,  1  Story,  301;  DvUilhy.  CouraauU,  5 
Or.,  C.  0.  351). 

At  the  close  of  the  argument,  counsel  for  Holladay  also 
filed  a  motion  to  suppress  the  copies  of  the  agreement  and 
assignment,  marked  in  the  margin,  respectively,  exhibit 
''A"  and  "B,"  '* George  T.  Knox,  notary  public,"  and 
attached  to  the  commission  on  which  the  depositions  of  the 
plaintiff  and  Martin  White  were  taken. 

Both  witnesses  were  asked  about  the  contract  and  assign- 
ment. White,  who  was  examined  first,  after  answering  that 
he  had  not  the  originals  in  his  possession,  added:  ^^  But  I 
hereunto  attach  a  •certified  copy"  of  said  agreement  and 
assignment,  marked  exhibit  A  and  B. 

Hickox  testified  that  the  original  contract  and  assignment 
were  in  his  possession,  and  spoke  as  if  he  had  them  there  in 
the  presence  of  the  commissioner,  and  added:  "Under  ad- 
vice I  prefer  to  retain"  them,  *'but  a  certified  copy  is 
attached  hereto;*'  and  in  the  case  of  the  assignment  he  gave 
the  place,  book  and  page  of  its  record  in  Oregon. 

There  is  but  one  exhibit  A  and  B  attached  to  the  commis- 
sion, and  that  is  doubtless  the  one  to  which  both  witnesses 
refer,  and  which  was  probably  furnished  by  Hickox. 

They  are  true  copies  of  the  agreement  and  assignment 
mentioned  in  the  bill  and  set  out  in  the  pleadings  in 
the  case  of  White  v.  Elliott,  and  are  doubtless  what 
they  purport  to  be — true  copies  of  the  original  writings 
in  the  possession  of  Hickox.  Attached  to  each  exhibit  is 
the  certificate  of  Edward  Ghattin,  a  notary  public  and  com- 
missioner for  Oregon,  to  the  effect  that  he  had  compared  it 
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with  the  original  in  the  possession  of  Hickox,  and  that  it  was 
a  tme  copy  thereof. 

Had  the  oflScer  who  took  these  depositions  done  so 
in  dae  form  of  law,  it  would  appear  thereform  that  the 
witness  produced  the  original  writings  before  him  and 
identified  them,  bat  not  desiring  to  give  np  the  pos- 
session, he  allowed  the  commissioner  to  take  copies 
of  them,  which  the  latter  attached  to  the  commission  with 
his  certificate  that  they  were  tme  copies  of  the  original 
writings  produced  by  the  witness  and  referred  to  in  his  tes- 
timony.    {Dundee^  etc.,  Co,  y.  Cooper,  10  W.  C.  Rep.  7). 

Discarding  the  certificate  of  Chattin,  who  was  a  mere 
volunteer  and  without  authority  in  the  premises,  it  does 
appear,  at  least  inferentially,  that  the  witness  Hickox,  in 
whose  custody  the  original  writings  then  were,  produced 
them  before  the  commissioner  and  furnished  him  with  what 
he  testified  were  true  copies  of  the  same,  and  that  the  com- 
missioner, either  on  the  strength  of  that  statement  or  his 
own  examination,  and  it  may  be  on  both,  endorsed  said 
copies  as  the  exhibits  A  and  B  referred  to  in  the  testimony 
of  White  and  Hickox,  and  attached  them  as  such  to  the 
commission  with  the  depositions. 

That  all  this  is  technically  insufficient  for  lack  of  an  ex- 
press certificate  by  the  commissioner  that  he  had  compared 
the  alleged  copies  with  the  originals  and  found  them  correct, 
may  be  admitted. 

But  the  objection  is  one  that  cannot  be  made  at  the 
hearing. 

It  should  have  been  made  by  a  motion  to  suppress  before 
the  cause  was  set  for  hearing,  when,  if  allowed,  the  mistake 
might  have  been  corrected  by  retaking  the  depositions. 
When  a  cause  is  set  for  hearing  all  technical  objections  to 
the  reading  of  the  testimony  on  file  are  waived.  (York  Com- 
pany V.  Central  By.  3  Wall.  113;  Blackburn  v.  Cratv/ords, 
Id.  191.     See  rules  27  and  28  of  this  court.) 

The  answer  of  HoUaday  also  contains  an  allegation  in 
bar  of  this  suit  to  the  effect  that  on  November  7,  1883,  and 
prior  to  the  commencement  thereof,  the  circuit  court  of  the 
state  for  the  county  of  Multnomah,  in  a  suit  then  pending 
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therein  between  Ben  Holladaj  and  Joseph  HoUadaj, 
appointed  a  receiver  of  all  the  property  mentioned  in  the 
bill  herein,  who  is  now  in  possession  of  the  same  as  such 
receiver,  which  suit  is  still  pending  in  said  conrt. 

In  support  of  this  defense  counsel  submit  the  proposition 
that  while  property  is  in  the  hands  of  a  receiver  appointed 
by  a  court,  no  other  court  can  acquire  or  take  jurisdiction  of 
a  suit  concerning  such  property,  and  cites  a  number  of 
authorities  in  support  thereof.  But  the  proposition  is  alto- 
gether too  broad,  and  is  unsupported  by  the  authorities 
cited. 

The  receiver  has  no  right  in  the  property,  but  only  the 
possession  thereof.  So  long  as  that  is  not  disturbed  or 
questioned  parties  may  litigate  in  the  same  court  or  else- 
where questions  concerning  the  ultimate  right  and  title  to 
the  property.  And  therefore,  notwithstanding  the  suit  of 
Holladay  v.  HoUaday,  and  the  possession  of  the  receiver 
therein,  this  court  may  take  jurisdiction  of  a  suit  to  set 
aside  or  postpone  an  alleged  fraudulent  conveyance  of  any  of 
this  property  by  Ben  Holladay,  which  hinders  or  delays 
the  plaintiff  in  the  enforcement  of  his  judgment  against 
said  Holladay. 

In  Beck  v.  Colbath,  3  Wall.  334,  this  question  is  examined 
by  Mr.  Justice  Miller,  and  the  conclusion  reached  that  the 
rule  among  courts  of  concurrent  jurisdiction,  that  the 
one  which  first  obtains  jurisdiction  of  a  case  has  the 
exclusive  right  to  decide  every  question  arising  therein,  is 
subject  to  limitations.  (See  also  Andrews  v.  SmUh,  19 
Blatch.  100.) 

The  object  of  the  suit  in  the  state  court,  between  the  two 
HoUadays,  is  not  stated  in  the  answer.  Bat  in  the  nature 
of  things  it  cannot  involve  the  matters  in  controversy  here, 
and  particularly  the  question  of  whether  the  plaintiff  is 
entitled,  as  a  creditor  of  Ben  Holladay  to  have  these  con- 
veyances to  Joseph  Holladay  set  aside  or  postponed  in 
favor  of  the  judgment  against  the  former. 

If  this  court  should  find  that  these  conveyances  were 
made  with  intent  to  hinder  and  delay  the  plaintiff  in  the 
collection  of  his  demand  under  such  circumstance  as  makes 
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the  grantee  therein  a  participant  in  the  frand,  it  would  be 
its  duty  to  decree  that  they  be  set  aside  or  postponed  in 
favor  of  the  plaintiff's  judgment.  So  far,  there  would  be 
no  interference  with  the  process  of  the  state  conrt  or  the 
possession  of  its  receiver.  Whether  this  court  will  stop 
there  and  remit  the  plaintiff  to  his  execution  out  of  the  same 
state  court  on  his  judgment  therein,  or  provide  for  the  sale 
of  so  much  of  the  property  by  a  master,  as  may  be  sufficient 
to  satisfy  the  same,  together  with  the  costs  incurred  in  this 
court  will  depend  on  circumstances. 

The  latter  course  cannot  be  pursued  while  the  receiver  is 
in  charge,  for  that  would  necessarily  interfere  with  his  pos- 
session. 

But  so  long  as  the  plaintiff's  right  to  enforce  the  judgment, 
and  for  the  amount  found  due  him,  depends  on  a  decree  of 
this  court,  it  is  proper  and  very  convenient  that  any  dispo- 
sition of  the  property  in  question,  to  satisfy  the  same,  should 
be  made  on  its  process.  And  provision  may  be  made  in  the 
decree  that  the  sale  shall  be  delayed  until  the  receiver  is 
discharged  or  that  the  plaintiff  may  apply  on  the  footing  of 
the  decree  for  an  order  of  sale  as  soon  as  such  discharge 
takes  place. 

The  defendant,  Joseph  Holladay,  also  makes  the  further 
points  against  the  plaintiff's  right  to  relief:  (1)  The  bill 
does  not  allege  and  it  is  not  shown  that  there  was  any  debt 
due  from  Ben  Holladay  to  the  plaintiff  or  his  assignor  prior 
to  the  date  of  the  conveyances  sought  to  be  set  aside  or  any 
of  them;  (2)  It  does  not  appear  that  any  execution  has  ever 
been  issued  on  the  decree  against  Holladay;  and  (3)  There 
is  no  evidence  that  Holladay  is  insolvent  and  unable  to 
satisfy  the  decree,  except  from  the  property  in  question. 

The  bill  alleges  that  on  November  5,  1869,  and  long  prior 
to  the  date  of  any  of  the  conveyances  to  Joseph  Holladay, 
that  a  suit  was  commenced  by  Ben  Holladay  against  Elliott 
to  dissolve  the  partnership  of  Holladay  &  Co.,  and  for  the 
settlement  of  its  accounts  in  which  a  final  judgment  was 
given  in  the  supreme  court  dissolving  said  x)artnership  as  of 
the  date  of  the  commencement  thereof,  and  that  Elliott  recover 
from  said  Holladay,  the  sum  of  twenty-one  thousand  nine 
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hundred  and  nineteen  dollars  and  forty-six  cents  and  costs; 
and  the  answer  of  the  defendant  Holladay  admits  the  alle- 
gation, word  for  word.  The  allegation  might  have  been 
more  specific,  and  stated  that  the  sum  recovered  represented 
the  indebtedness  of  Ben  Holladay  to  his  co-partner  Elliott 
at  the  commencement  of  the  suit.  But  such  is  the  neces- 
sary implication  of  the  allegation  as  it  stands.  The 
indebtedness  must  have  existed  on  November  5,  1869,  from 
which  time  the  court  determined  the  partnership  was  dis- 
solved and  the  liability  of  its  members  to  one  another  ascer- 
tained. And  the  proof  to  that  effect  is  full  and  specific. 
By  the  decree  of  the  supreme  court  it  is  found  that  the 
amount  for  which  it  is  given  was  a  debt,  with  the  interest 
thereon,  due  Elliott  from  Holladay  before  the  commence- 
ment of  the  suit. 

Admitting  that  a  mere  judgment  for  money  is  not  evidence 
of  an  earlier  indebtedness  (Bump  F.  C.  557),  still  it  may 
appear  from  the  findings  of  the  court  or  other  proceedings 
in  the  case  anterior  to  the  judgment,  how  long  the  indebted- 
ness existed  prior  thereto. 

In  Einde  v.  Longivorth,  11  Whea.  211,  which  was  a  con- 
troversy between  a  party  claiming  under  a  voluntary  deed  of 
March,  1799,  and  one  claiming  under  a  money  judgment  of 
August  the  same  year  against  the  grantor  therein,  the  court 
held  that  while  the  mere  judgment  did  not  show  that  the 
plaintiff  therein  was  a  creditor  prior  to  the  execution  of  the 
deed,  without  which  he  could  not  impugn  the  same  for  fraud 
{Sexton  V.  WhecUon,  8  Whea.  242)  that  the  accounts  on 
which  the  judgment  was  founded  and  which  were  in  the 
record,  did  show  that  the  cause  of  actioif  arose  before  the 
execution  of  the  deed.  (See  also,  Ooodnow  v.  Smith,  97 
Mass.  69.)  The  alleged  fraudulent  conveyances  are  about 
twenty  in  number,  and  appear  to  have  been  made  from 
November,  1875,  to  April,  1879,  while  both  the  allegation 
and  the  proof  are  satisfactory  that  the  indebtedness  existed 
at  and  prior  to  November  5, 1869, 

The  issue  of  an  execution  and  the  return  of  nulla  bo7ia 
thereon,  is  considered  suflScient  evidence  of  the  insolvency 
of  the  judgment  debtor  and  that  the  judgment  creditor  is 
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remediless  at  law.    Bat  it  is  not  the  only  evidence  of  that 
fact,  nor  in  my  judgment  always  the  best. 

The  authorities  are  in  apparent  conflict  on  this  questioD. 
(Waite  F.  C.  sec  68;  Bump  P.  C.  618-527.)  But  where 
the  diyersity  is  not  the  result  of  local  legislation,  I  think 
the  apparent  conflict  arises  from  confounding  creditors'  bills 
to  subject  personal  property  to  the  satisfaction  of  a  judg- 
ment with  an  ordinary  bill  in  equity  to  set  aside  or  postpone 
a  conyeyance  of  real  property  on  which  the  plaintiff's  judg- 
ment is,  as  against  his  debtor,  a  lien  without  an  execution. 
In  the  latter  case  the  right  to  maintain  the  suit  is  based  on 
the  unsatisfied  judgment,  the  fraudulent  conveyance,  and 
the  insolvency  of  the  debtor;  which  latter  fact  may  be  proved 
by  any  competent  evidence  as  well  as  a  return  of  nidla  bona 
on  an  execution.  In  Hodgeary,  S.  H.  Mining  Co.  9  Or.  200, 
it  was  held  in  a  suit  against  a  stockholder  of  a  corporation 
on  a  corporation  debt,  that  the  insolvency  of  the  corpora- 
tion might  be  shown  as  any  other  fact,  without  an  execution 
or  even  a  judgment  against  it. 

Thry  v.  Tubman^  92  U.  S.  166,  was  an  action  against  a 
stockholder  of  a  bank  to  recover  the  amount  of  certain  un- 
redeemed bills  of  the  corporation.  Tlie  court  held  that  the 
insolvency  of  the  bank  might  be  shown  otherwise  than  by  a 
judgment  and  an  unsatisfied  execution. 

Case  V.  Beauregard^  101  U.  S.  688,  was  a  creditors'  bill 
against  the  members  of  an  insolvent  firm.  The  court  said 
that  a  judgment  and  a  fruitless  execution  are  not  the  only 
evidence  that  a  creditor  has  exhausted  his  legal  remedy. 
"  They  are  not  the  only  possible  means  of  proof.  The  ne- 
cessity of  resort  to  a  court  of^equity  may  be  made  otherwise 
to  appear." 

In  McCalmord  v.  Latarence,  1  Blatch.  232,  Mr.  Justice 
Nelson  held  that  "  chancery  has  jurisdiction,  on  a  bill  filed 
by  a  judgment  creditor  for  relief  against  a  conveyance  of 
lands  by  his  debtor,  made  with  intent  to  defeat  the  judgment 
lien,  or  to  hinder  or  delay  satisfaction  of  the  judgment, 
whether  execution  has  been  issued  thereon  or  not."  (See 
Bump  F.  C.  523. 

The  insolvency  of  Ben  HoUaday  is  confessed.     The  bill 
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alleges  that  he  has  no  property  in  Oregon  in  his  own  name, 
and  has  not  had  since  the  date  of  said  decree,  out  of  which 
the  same  could  be  satisfied  by  execution  or  other  legal  pro- 
cess against  h^m ;  and  that  he  is  insolyent  and  unable  to  pay 
said  decree  except  out  of  the  property  in  question. 

This  allegation  is  expressly  admitted  in  the  answer,  ex- 
cept that  the  defendant  says  he  ''has  neither  knowledge, 
information  or  remembrance  sufficient  to  state  whether  or 
not  the  said  Ben  HoUaday  is  insolvent  or  unable  in  fact  to 
pay  the  said  decree  except  out  of  the  property  described  in 
the  bill  of  complaint." 

This  allegation  of  want  of  knowledge  is  not  eridence  and 
proves  nothing.  It  is  also  noticeable  that  the  defendant 
omits  to  state,  as  he  should,  whether  he  has  any  belief  on 
the  subject  or  not.  But  in  his  evidence,  he  says  over  and 
over  again  that  Ben  Holladay  was  a  ruined  man  financially 
when  he  left  Oregon  in  the  fall  of  1877;  that  during  his  stay 
in  Washington  the  following  four  years  he  allowed  him  hve 
or  six  thousand  dollars  a  year  out  of  the  profits  of  the  mill 
property,  to  keep  him  from  starving. 

But  the  admission  in  the  answer  that  Ben  Holladay  had 
no  property  in  Oregon  out  of  which  said  decree  could  be 
made  by  legal  process,  is  sufficient.  That  is  all  a  return  of 
nvUa  bona  on  an  execution  would  show;  and  either  is  suf- 
ficient evidence  of  insolvency  for  the  purpose  of  this  pro- 
ceeding. It  matters  not  how  much  property  he  may  have 
out  of  this  state  or  beyond  the  process  of  its  courts. 

This  disposes  of  the  case  except  as  to  the  question  of 
fact:  Did  Ben  Holladay  make  the  conveyances  and  trans- 
fers in  question  with  intention  to  hinder  and  delay  his  credi- 
tors, and  did  Joseph  Holladay  receive  them  with  notice  of 
such  design  or  good  reason  to  believe  the  same. 

It  is  impossible  for  any  unprejudiced  mind  to  give  any 
other  than  an  affirmative  answer  to  this  question. 

It  is  not  necessary  to  go  into  the  evidence  in  detail. 

Suffice  it  to  say,  that  it  appears  from  the  defendant's  own 
testimony,  and  the  admitted  facts  of  the  case,  that  in  Janu- 
ary, 1873,  Ben  Holladay  being  indebted  to  his  brother 
Joseph,  in  the  sum  of  one  hundred  thousand  dollars,  gave 
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him  his  note  therefor;  and  on  November  1, 1876,  gave  him 
another  note  for  one  hundred  and  sixty-three  thousand 
three  hundred  and  forty-five  dollars,  in  payment  of  the 
former  note  and  interest  thereon  at  twelve  per  centum  per 
annum,  together  with  a  third  note  for  four  tbouBand 
five  hundred  dollars,  given  sometime  before. 

These  notes  have  remained  in  the  possession  of  Joseph 
Holladay  and  no  credits  have  been  allowed  or  endorsed  on 
them,  although  three  valuable  parcels  of  this  real  property, 
of  not  less  than  fifty  thousand  dollars  in  value,  and  ten 
hundred  and  fifty  shares  of  the  Oregon  Transfer  company's 
stock,  worth  not  less  than  fifty  thousand  dollars  moref  were 
conveyed  and  transferred  to  him  between  the  giving  of  the 
first  and  last  note. 

The  real  property  was  lots  1,  7  and  8,  in  block  47,  in 
Portland,  on  which  the  Holladay  residence  is  situated  the 
place  called  the  Seaside  House  and  other  considerable  tracts 
of  land  in  Clatsop  county;  and  lots  6,  7  and  8  in  block  23, 
in  Couch's  addition,  together  with  sundry  lettered  blocks  in 
said  addition  that  were  afterward  determined  to  belong  to 
the  O.  &  C.  Railway  company. 

Afterward,  between  November  25,  1876,  and  April,  1879, 
sundry  conveyances  and  transfers  of  property  belonging  to 
Ben  Holladay  were  made  to  the  defendant,  namely :  Shares 
of  stock — one  thousand  one  hundred  and  ninety-five  in  the 
Portland  street  railway  company;  five  thousand  three 
hundred  and  thirty-one  in  the  Wallamet  Beal  Estate  com- 
pany; six  hundred  and  seventy-five  in  the  Wallamet  Steam 
Mills  Lumber  and  Manufacturing  company;  furniture  and 
stores  at  the  Holladay  residence;  furniture,  stock  and  farm- 
ing implements  at  the  Seaside  house;  the  undivided  half  of 
the  furniture  in  the  Clarendon  hotel;  Sam  Smith's  notes  for 
over  eleven  thousand  dollars,  secured  by  mortgage  on  lot  2 
in  block  47;  mortgage  on  the  Simpson  farm  in  Polk  county — 
afterward  foreclosed  and  bought  in;  the  undivided  half  of 
the  south  half  of  block  23  in  Couch's  addition  (April,  1877,) 
-  on  which  was  built  the  Clarendon  hotel;  blocks  20  and  37  in 
Wheeler's  addition  to  East  Portland;  the  Cornelius  farm  in 
Washington  county,  and  nine  thousand  nine   hundred  and 
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ninety-five  shares  of  the  stock  of  the  Oregon  Beal  Estate 
company. 

The  defendant  contends  that  he  did  not  receive  this  last 
stock  from  Ben  Holladay,  but  that  he  bought  it  from  the 
Bank  of  California  fortliirty-fonr  thousand  dollars,  to  whom 
the  former  had  pledged  it  as  collateral  security  for  a  loan  of 
probably  not  less  than  twenty-five  thousand  dollars.  But 
the  fact  is*  admitted  that  the  payment  was  made  out  of 
moneys  derived  from  the  property  and  business  transferred 
to  him  by  his  brother,  and  mainly  out  of  the  earnings  of  the 
transfer  company. 

The  plaintiff  alleges  that  this  property  when  conveyed  to 
the  defendant  was  worth  two  hundred  and  twenty-five 
thousand  dollars,  and  was  worth  at  the  commencement  of 
this  suit  five  hundred  thousand  dollars.  In  his  answer  the 
defendant  says  the  property  was  not  worth  over  one  hundred 
thousand  dollars  when  he  received  it,  and  that  it  is  now  not 
worth  over  four  hundred  thousand  dollars. 

My  conclusion  is  that  the  allegation  in  the  bill  on  this 
point  is  substantially  correct. 

Nothing  passed  between  the  brothers  at  the  time  these 
conveyances  were  made  as  to  their  purpose  or  object. 
Joseph  never  asked  for  any  of  them,  and  Ben  never  told 
him  why  he  made  them.  And  the  only  conversation  that 
ever  passed  between  them  on  the  subject,  according  to  the 
former's  testimony,  is  that  as  his  brother  was  about  to  leave 
the  state  in  the  fall  of  1877,  he  went  to  his  house,  when  the 
former  said  to  him  without  solicitation  or  explanation:  ''All 
this  property  belongs  to  you  and  no  power  on  earth  can  take 
it  away  from  you."  And  he  insists  that  he  received  it 
silently  but  in  ''  good  faith  "  in  payment  of  the  debt  then 
due  him. 

The  various  properties  remained  in  the  hands  and  nnder 
the  management  of  the  persons  in  charge  before  the  trans- 
fers were  made,  and  the  rents  and  profits  of  the  mill  and 
hotel,  so  far  as  they  could  be  spared  from  the  payment  of 
debts,  charges  and  taxes,  were  largely  transmitted  to  Ben 
HoUaday  at  Washington. 

The  defendant  admits  that  he  consented  that  the  manager 
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of  the  mill,  Mr.  George  Weidler,  might  send  his  brother 
fiye  or  six  thousand  dollars  a  year  to  keep  him  from  starving 
while  in  Washington  proseoating  his  Indian  spoliation  claim; 
and  says  that  he  has  since  learned  that  Weidler  let  him  have 
not  less  than  seventy-five  thousand  dollars,  daring  this  time, 
withont  his  knowledge. 

And  the  fact  appears  to  be,  as  this  statement  tends  t^ 
show,  that  Joseph  HoUaday  was  a  mere  figurehead  for  this 
property,  and  knew  very  little  aboat  its  management  or  con- 
dition. 

Ben  Holladay's  actual  and  trusted  representative  was 
Weidler,  who  managed  his  affairs,  using  Joseph  HoUaday's 
name  as  ostensible  owner  whenever  necessary. 

In  the  spring  of  1879  the  defendant  was  in  Washington, 
and  being  in  need  of  money,  applied  to  his  brother  for  one 
thousand  dollars,  which  was  refused  for  want  of  means. 
Thereupon  he  wrote  Ben  HoUaday  a  letter,  which  is  in  evi- 
dence. 

After  stating  the  request  and  refusal,  he  writes  in  substance : 
"You  have  just  made  fifteen  thousand  dollars  on  the  sale  of 
O.  Sc  G.  bonds  and  yet  refuse  me  one  thousand  dollars, 
when  you  know  I  have  not  a  dollar  on  earth,  but  have  let  yoo 
have  every  dollar  I  had  on  earth  fifteen  years  ago." 

When  the  decree  was  given  in  the  supreme  court  in  favor 
of  Elliott  in  1879,  the  personal  property  at  the  Seaside 
house  and  in  the  HoUaday  residence  was  immediately  trans- 
ferred to  the  defendant  by  the  agent  of  Ben  HoUaday  to 
prevent  its  seizure  on  execution.  When  the  bills  of  sale 
were  presented  to  him,  he  appeared  to  apprehend  the  pur- 
pose of  the  transaction,  and  said  it  was  no  use,  the  judg- 
ment would  hold  the  property;  but  on  being  assured  by  the 
agent,  on  the  authority  of  a  prominent  lawyer,  that  nothing 
but  an  execution  would  prevent  the  transfer  of  personal 
property,  he  acquiesced  and  took  the  bills. 

And  lastly,  in  his  answer  in  HoUaday  v.  HoUaday^  which 
appears  from  the  evidence  to  be  a  suit  to  have  these  con- 
veyances, which  are  absolute  in  form,  declared  to  .be  mort- 
gages, the  defendant  swore  that  these  conveyances  were 
delivered  to  him  *•  secretly  and  fraudulently"  by  Ben  Hoi- 
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laday  *'  with  the  fraudulent  intent "  on  his  part  *'  to  cover  up- 
and  conceal  from  his  creditors  "  said  property,  and  "  in  the 
fraudulent  hope  and  expectation "  that  the  defendant 
' '  would  support  him  therefrom  and  would  fraudulently  join 
and  assist  him  in  purchasing  from  bis  creditors  their  said 
claims  and  debts  for  a  small  percentage  of  their  face  value 
and  force  them  to  compromise  the  same,  and  would  there- 
after reconvey  the  remainder  of  tbe  property  to  him;'' and 
for  fear  the  creditors  of  Ben.  HoUaday  might  have  the 
defendant  examined  on  oath  concerning  said  conveyances. 
*'  said  understanding  and  expectations  were  not  put  in  the 
form  of  words  or  in  writing, "  but  Ben  HoUaday  ''  verbally 
said  to  the  defendant  in  November,  1877,  and  divers  other 
times,  that  said  lands  and  personal  property  belonged  to 
and  were  the  property  of  this  defendant." 

This  is  a  full  and  frank  confession  of  the  fraudulent  intent 
of  the  grantor  in  these  conveyances,  and  the  knowledge  and 
acquiescence,  if  not  the  active  participation,  of  the  defend- 
ant therein. 

After  a  careful  consideration  of  all  the  facts,  in  my  judg- 
ment the  best  construction  that  can  be  put  on  these  trans- 
actions is  this :  The  conveyances  and  transfers  were  made 
by  Ben  HoUaday  to  Joseph  HoUaday,  not  in  payment  or 
satisfaction  of  his  debt^  but  to  secure  it  for  the  time  being 
and  until  there  was  a  change  for  the  better  in  his  circum- 
stances, which  he  probably  hoped  might  soon  come  through 
the  action  of  congress  on  his  Indian  spoliation  claim,  and 
in  the  meantime  to  thereby  prevent  and  delay  his  other 
creditors  from  collecting  their  debts,  at  what  he  might  con- 
sider a  sacrifice  of  a  large  property  which  in  the  near  future 
would  greatly  enhance  in  value. 

However,  the  law  of  the  case  is  clear.  The  conveyancea 
are  void  as  to  existing  creditors,  both  as  to  the  grantor  and 
grantee. 

Section  51  of  chapter  6  (Or.  Laws,  523),  which  is  sub- 
stantially chapter  5  of  13  Elizabeth,  provides,  among  other 
things,  that  every  conveyance  of  any  estate  in  lands  or  gooda 
or  things  in  action,  ''made  with  intent  to  hinder,  delay  or 
defraud  creditors  or  other  persons  of  their  lawful    *    *    ^ 
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debts  or  demands,     *    ^    *    as  against  the  persons   so 
hindered,  delayed  or  defrauded,  shall  be  yoid.*' 

It  is  not  necessary  that  the  grantee  in  a  deed  made  to 
hinder  or  delay  creditors  should  have  actual  knowledge  of 
the  debtor's  intent  to  make  it  void.  A  knowledge  of  facts 
sufficient  to  excite  the  suspicions  of  a  prudent  man  and  put 
him  on  enquiry,  amounts  to  notice,  and  is  equivalent  in  con- 
templation of  law  to  actual  knowledge,  and  makes  the 
grantee  a  party  to  the  wrong.  (Clements  v.  Moore,  6  Wall. 
812;  Bartles  v.  Gibson.  17  Fed.  Rep.  293;  Bump  P.  C.  200.) 

And  the  grantee  in  such  a  conveyance  cannot  avoid  the 
effect  of  these  criminative  circomstanoes  by  insisting  that 
he  acted  in  good  faith.  Res  ipsa  loquitor.  For  good  faith 
in  such  case  cannot  co-exist  with  notice  of  the  wrongful 
intent  of  the  grantor. 

The  conveyances  of  the  real  property  being  void  as  to  the 
plaintiff,  he  is  entitled  to  have  them  so  declared  and  set 
aside,  so  far  as  may  be  necessary  to  collect  thereout  the 
judgment  against  Ben  HoUaday — and  it  is  so  ordered. 

The  plaintiff  is  also  entitled  to  costs  against  the  defendants 
Elliott  and  Joseph  HoUaday,  but  whether  they  shall  be 
taxed  against  them  in  solido  or  severally,  and  if  the  latter 
for  what  amounts,  and  whether  the  decree  shall  leave  the 
plaintiff  to  enforce  his  decree  by  execution  from  the  state 
court  or  by  the  process  and  under  the  direction  of  this  court, 
will  be  determined  at  the  settlement  of  the  decree,  on  which 
counsel  may  be  heard. 

JxjLT  23,  1886. 

Deadt,  J.  This  is  an  application  by  the  defendant, 
Joseph  HoUaday,  to  have  me  fix  the  amount  of  the  super- 
sedeas bond  to  be  given  by  him  on  his  appeal  from  the  final 
decree  herein  of  this  court.  Notice  of  the  application  was 
given  to  counsel  for  the  plaintiff,  and  the  matter  has  been 
argued  before  me. 

To  premise:  In  the  opinion  delivered  in  the  case  on  the 
14th  ultimo,  the  court,  following  the  lead  and  argument  of 
couDHcI,  assumed  that  the  decree  of  August  16,  1879,  in 
HoUaday  v.  Elliott,  was  a  lien  on  the  real  property,  that  the 
former  procured  to  be  conveyed  to  bis  brother  Joseph  with 
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intent  to  hinder  and  delay  his  creditors,  and  which  it  was 
the  object  of  this  suit  to  reach  and  subject  to  the  payment 
of  the  plaintiffs  claim.  But  od  the  argument  of  the  motion 
of  the  defendant  HoUaday,  for  a  rehearing,  attention  was 
called  to  the  fact  that  the  legal  title  to  the  property  never 
was  in  Ben  Halladay — that  when  he  acquired  it,  for  reasons 
of  convenience  or  otherwise,  he  had  it  conveyed  to  third 
persons  on  a  trust  or  understanding,  that  they  would  hold 
and  convey  the  same  as  he  might  direct. 

Afterwards  Ben  Holladay,  with  intent  to  hinder  and  delay 
his  creditors,  procured  the  persons  thus  holding  the  legal 
title  to  the  property  to  convey  it  with  like  intent  to  Joseph 
Holladay. 

The  interest  of  Ben  Holladay  in  the  property  was  there- 
fore only  an  equity,  and  was  not  affected  by  the  lien  of  the 
decree  against  him.     (Smith  v.  IngJea,  2  Or.  44.) 

Nor  would  the  lien  of  this  decree  have  reached  this  pro- 
perty if  the  legal  title  thereto  had  been  in  Ben  Holladay  at 
the  time  of  the  conveyance  to  his  brother.  The  convey- 
ances antedated  the  decree,  and  there  would  have  been 
nothing  left  of  the  property  in  Ben  Holladay  for  it  to 
become  a  lien  on.  The  lien  of  a  judgment  or  decree  only 
affects  property  owned  by  the  debtor  at  the  time  of  docket- 
ing the  same.  A  conveyance  in  fraud  of  creditors,  although 
void  as  to  them,  is  valid  between  the  parties  and  passes  all 
the  estate  of  the  grantor  in  the  premises  to  the  grantee. 
Practically  it  ia  only  voidable  at  the  instance  of  creditors. 
(7/1  re  Eates,  6  Sawy.  459.) 

Accordingly,  the  decree  in  the  case  was  framed  to  meet 
this  view  of  the  matter  which  was  fully  presented  by  the 
bill.  From  the  time  of  purchasing  the  same  Ben  Holladay 
has  had  the  equitable  estate  in  this  property,  and  one  object 
of  this  suit  is  to  subject  this  interest  as  an  equitable  asset 
to  the  payment  of  the  decree  obtained  against  him  by  Elliott. 
In  sucfi  a  case  the  creditor  does  not  acquire  a  lien  hy  the 
judgment  against  his  debtor,  and  he  may  maintain  a  bill  to 
subject  such  asset  to  the  payment  of  his  debt  without  it. 

Section  1000  of  the  Bevised  Statutes,  provides:  ''  Every 
justice  or  judge*  signing  a  citation  on  any  writ  of  error. 
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shall  *  *  *  take  good  and  safficient  security  that  the 
plaintiff  in  error  or  the  appellant  shall  prosecute  his  writ  of 
error  or  appeal  to  effect,  and,  if  he  fail  to  make  his  plea 
good,  shall  answer  all  damages  and  costs,  where  the  writ  is 
a  supersedeas  and  stays  execution,  or  all  costs  only,  where 
it  is  not  a  supersedeas,  as  aforesaid." 

As  an  exposition  of  this  section  and  a  guide  to  judges 
taking  security  under  it,  the  supreme  court  in  1867,  adopted 
rule  29,  which  provides,  that:  "Such  imdemnity,  when  the 
judgment  or  decree  is  for  the  recovery  of  money  not  other- 
wise secured,  must  be  for  the  whole  amount  of  judgment  or 
decree,  including  just  damages  for  delay  and  costs  and 
interest  on  appeal;  but  in  all  suits  where  the  property  in 
controversy  necessarily  follows  the  event  of  the  suit,  as  in 
real  actions,  replevin,  and  suits  on  mortgages  ^  ^  *  in- 
demnity in  all  such  cases  is  only  required  in  an  amount 
sufficient  to  secure  the  sum  recovered  for  the  use  and  deten- 
tion of  the  property,  and  the  costs  of  the  suit,  and  just  dam- 
ages for  delay  and  costs  and  interest  on  the  appeal." 

Assuming  that  the  decree  of  August  15,  1879,  is  a  lien  on 
this  property,  the  defendant  contends  that  the  decree  in  this 
case  is  thereby  ''otherwise  secured,"  within  the  necessary 
meaning  of  this  rule,  and  therefore  a  supersedeas  bond 
ought  not  to  be  required  in  a  greater  amount  than  may  be 
necessary  to  secure  ''the  costs  of  the  suit  and  just  damages 
for  delay  and  interest  on  the  appeal." 

But  this  argument,  as  we  have  seen,  is  founded  on  a  mis- 
apprehension of  the  effect  and  operation  of  the  decree  against 
Ben  Holladay. 

Counsel  also  contends  that  the  decree  in  this  case  is  a  lien 
or  charge  on  this  property,  and  therefore  the  amount  of  it  is 
"otherwise  secured**  and  likens  it  to  the  case  of  a  decree  to 
enforce  the  lien  of  a  mortgage  mentioned  in  the  rule.  But 
a  mortgage  is  a  lien  or  security  for  the  debt,  independent  of 
and  anterior  to  the  decree  enforcing  it,  and  therefore  it  may 
be  truly  said  that  the  money  for  which  the  decree  is  given, 
is  secured  otherwise  than  by  the  decree  itself.  In  other 
words  the  securiiy  is  something  collateral  to  or  outside  of 
iihe  decree  appealed  from.     But  admitting  that  the  money 
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due  the  plaintiff,  as  determined  by  this  decree  is  now  a 
charge  or  lien  on  this  property,  it  is  only  so  by  yirtue  of  the 
same.  Money  so  secured  can  not  be  said  to  be  "otherwise 
secured"  than  by  such  decree. 

If  this  decree  was  for  the  payment  of  money  generally, 
it  would  become  a  lien  or  charge  on  the  real  property  of 
Joseph  HoUaday  from  the  date  of  its  being  docketed,  but  no 
one  would  contend  that  such  lien  or  charge  is  such  a  security 
as  would  authorize  the  taking  of  a  supersedeas  bond  on  an 
appeal  from  the  decree,  in  a  sum  merely  sufficient  to  cover 
costs,  damages  for  delay,  and  interest  on  appeal. 

Now  this  is  a  decree  against  Joseph  HoUaday  for  the  re- 
covery of  money,  to  be  enforced,  it  is  true,  not  against  his 
property  generally,  but  only  so  far  as  he  has  wrongfully 
possessed  himself  of  the  property  of  the  original  debtor. 
But,  like  any  other  money  judgment,  it  can  be  satisfied  by 
the  payment  of  money. 

Counsel  for  the  defendant  also  contends  that  by  operation 
of  the  rule  of  lis  pendens  the  money  due  the  plaintiff  on  this 
decree  is  otherwise  secured.  Pomeroy  (Eq.  Jur.,  sec.  635) 
says  that  ''the  doctrine  of  notice  by  lis  pendens  extends  to  all 
equitable  suits  which  involve  the  title  to  a  specific  tract  of 
land,  or  which  are  brought  to  establish  any  equitable  estate, 
interest  or  right  in  an  identified  parcel  of  land,  or  to  enforce 
any  lien,  charge  or  incumbrance  on  land." 

This  suit  is  not  brought  to  enforce  any  lien  charge  or  in- 
cumbrance, on  this  property,  for  none  exists,  so  far  as  this 
plaintiff  is  concerned.  Neither  does  it  involve  the  title  to 
it.  The  plaintiff  never  claimed  any  title  to  or  interest  in  the 
land.  His  only  claim  is  that  his  debtor  has  procured  this 
property,  of  which  he  was  the  real  owner,  to  be  conveyed  to 
the  defendant  to  prevent  the  collection  of  his  debt,  and  the 
object  of  his  suit  is  to  establish  that  fact  and  obtain  relief 
against  the  wrong  by  a  sale  of  the  property,  as  on  execution, 
notwithstanding  such  conveyance. 

This  suit  is  brought  to  establish  a  right  in  equity  to  an 
execution  against  the  property  in  question  to  satisfy  a  judg- 
ment, which  owing  to  the  wrongful  acts  of  the  debtor  there- 
in, cannot  now  be  reached  by  an  execution  at  law. 

In  Jerome  v.  Carter,  21  Wall.  17,  the  supreme  court  held,  in 
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the  langaage  of  the  syllabus  that  ''the  amount  of  the  super- 
sedeas bond  as  well  as  the  sufficiency  of  the  security  are  mat- 
ters to  be  determined  by  the  judge  below,  under  the  provi- 
sious  of  the  29th  rule."  This  ruling  was  affirmed  at  the  last 
term,  in  Mexican  C.  C.  Co.  v.  Beusens,  118  U.  S.,  49. 

And  this  case  sheds  light  on  the  question  when  a  money 
judgment  is  "otherwise  secured"  within  the  meaning  of  the 
rule  29. 

The  case  is  very  briefly  reported,  but  it  appears  there 
was  an  attachment,  levied  on  the  property  of  the  defendant 
which  was  discharged  on  giving  bond.  Judgment  was  given, 
against  the  defendant  and  the  case  was  taken  to  the  supreme 
court  on  a  writ  of  error.  On  signing  the  citation,  the  judge, 
took  a  supersedeas  bond  in  less  than  the  amount  of  the^ 
judgment  There  was  a  motion  in  the  supreme  court  for  ad- 
ditional security  which  was  denied,  on  the  ground  that  the 
matter  was  in  the  discretion  of  the  judge  who  took  the  bond.. 
Chief  Justice  Waite,  in  announcingthe  decision  of  the  court, 
referring  to  the  bond  for  the  discharge  of  the  attachment, 
said:  "It  stands,  therefore,  as  security  for  the  payment  of 
the  judgment^  and  the  judge,  when  he  took  the  supersedeas- 
bond,  acted  with  reference  to  a  judgment  which  was  'other- 
wise secured'  within  the  meaning  of  rule  29,  and  could  be 
governed  accordingly." 

My  decided  impression  is  that  the  money  due  the  plain tifi| 
as  accertained  by  the  decree,  is  not  "otherwise  secured" 
within  the  meaning  of  the  29th  rule,  and  that  the  bond  for 
a  supersedeas  ought  not  to  be  taken  in  an  amount  less 
than  sufficient  to  secure  the  face  of  the  decree  and  costs, 
interest  thereon  for  three  years,  ten.  per  centum  damages  for 
delay,  and  the  costs  of  the  appeal. 

These  items  will  amount  in  round  numbers  to  about  fifty- 
five  thousand  dollars.  To  meet  contingencies,  it  is  usual  to 
take  the  security  in  a  greater  amount  than  the  sum  secured, 
lu  this  case  I  think  the  sum  of  seventy-five  thousand  dollars- 
will  be  sufficient.  Not  less  than  two  sureties  will  be  re- 
quired to  the  bond.  The  names  proposed  may  be  first  sub- 
mitted to  counsel  for  the  plaintiff,  and  if  they  are  satisfactory 
to  him  they  will  be  accepted  by  me  of  course;  otherwise  they 
must  be  examined  before  me  on  oath  as  to  their  sufficiency. 
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Ex  PARTE  Emilius  W.  Hanson,   Petition  for  Habeas 

Corpus. 

District  Court,  District  of  Oregon. 

June  24,  1886. 

1.  LzcsNBK  TO  Skll  Goods.— A  charge  on  a  license  to  sell  goods  is  a  tax 

thereon. 

2.  Tax  on  Goods,  when  ▲  BBoni.ATioN  of  Coicmbbob. — A  tax  imposed  by  one 

state  on  the  sale  of  the  products  of  another  state  within  its  limits,  which 
-  in  purpose  or  effect  discriminates  against  said  products  and  in  favor  of 
its  own,  is  a  regulation  of  commerce  among  the  states,  and  therefore 
▼oid. 

3.  Idbm—Whbn  Lawfox.. — A  tax  or  charge  imposed  equally  on  the  products 

of  the  state  Imposing  it  and  those  introduced  from  other  states,  is  not  a 
regulation  of  commerce,  but  only  an  exercise  of  the  taxing  power  of 
the  state. 

4.  Dbummbb  Obdinaiioe. — An  ordinance  of  the  city  of   Portland  requires 

erery  person  who  goes  from  place  to  place  therein  soliciting  the  purchase 
of  goods,  without  reference  to  the  place  of  their  product  or  manufacture, 
or  offering  to  sell  or  deliver  the  same  by  sample  or  otherwise,  to  take  out 
a  license  and  pay  therefor  twenty-fiye  dollars  per  quarter,  or  so  much  a 
day  for  a  less  time:  Seldt  that  on  its  face  the  ordinance  did  not  discrim- 
inate against  the  products  of  any  state,  and  therefore  it  was  not  a  regula- 
tion of  commerce,  but  only  a  tax;  and  its  character  in  this  respect  is  not 
affected  by  the  fact  that  in  some  or  many  instances  the  revenue  derived 
from  the  tax  may  be  paid  largely  or  wholly  by  the  products  of  other 
states,  because  the  same  are  not  produced  in  Portland,  or  the  producer 
therein  having  less  need  for  the  services  of  a  drummer,  may  not  employ 
one. 

6.  Habeas  Gobpub  fob  the  Dblivbbancb  of  Pebson  held  umbeb  Authobitx 
OF  A  State. — The  circuit  and  district  courts  of  the  United  States  have 
authority  to  discharge  a  person  by  habeas  corpus  from  imprisonment  un- 
der the  authority  of  a  state,  contrary  to  the  constitution  or  a  law  or  treaty 
of  the  United  States;  but  when  such  person  is  in  custody  only  on  the 
charge  of  an  offense  against  the  laws  of  the  state,  the  court  may  in  its 
discretion  refuse  to  discharge  him  before  trial  or  even  afterward,  and 
untU  the  case  has  been  heard  in  the  state  court  of  last  resort. 

6.  PowEB  TO  BBGUiiATE  OoMMBBOE. — Qu8Bre:  Docs  the  power  of  congress  over 
commerce  include  commerce  between  a  state  of  the  Union  and  a  territory 
thereof  ? 

Before  Deady,  District  Judge. 

ifr.  H.  Todd  Bingham  and  Mr.  Ldioard  W.  Bingham^  for 
the  petitioner. 

Mr.  2kra  Snow  and  Mr.  Albert  H.  Tannei%  contra. 
42 
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DsADTy  J.  This  is  a  petition  by  Emilias  W.  Hanson  for 
a  writ  of  habeas  corpus.  The  amended  petition  states  that 
the  petitioner  is  nnlawfally  restrained  of  his  liberty  by  Sam- 
uel B.  Parrish,  the  chief  of  police  of  the  city  of  Portland; 
that  the  petitioner  is  a  resident  of  Seattle,  Washington  Ter- 
ritory, and  is  the  salesman  of  the  Northwestern  Cracker 
company  6t  that  place,  which  is  there  engaged  in  the  mann- 
factnre  of  breadstuffs,  and  in  the  sale  of  the  same  there  and 
elsewhere;  that  as  the  agent  of  said  company,  the  petitioner 
on  May  20,  1886,  at  Portland,  offered  to  sell  breadstoffs^ 
manufactured  thereby,  upon  an  agreement  that  the  same 
were  to  be  manufactured  in  Seattle,  and  shipped  thence  to 
the  purchasers  in  Portland,  whereupon  said  Parrish  arrested 
the  petitioner  because  he  did  not  have  a  license  from  Port- 
land ' '  as  a  drummer  and  commercial  traveler  "  for  selling 
goods  as  aforesaid,  as  required  by  ordinance  4817,  entitled 
''An  ordinance  to  license,  tax  and  regulate  drummers  and 
commercial  travelers,"  and  approved  March  4,  1886;  that 
manufacturers  or  merchants  of  Portland  are  not  taxed  for 
the  privilege  of  selling  goods  at  their  places  of  business 
therein,  and  do  not  employ  persons  to  go  about  from  place 
to  place  within  said  town  offering  to  sell  goods  by  sample  or 
otherwise;  that  said  ordinance  was  designed  and  intended 
to  discriminate  in  favor  of  goods  held  in  Portland  for  sale 
against  goods  held  elsewhere  and  offered  for  sale  therein, 
and  by  reason  of  the  tax  thereby  imposed  on  the  latter,  does 
in  fact  so  discriminate,  and  is  therefore  in  conflict  with  the 
constitution  of  the  United  States,  which  gives  congress  the 
power  to  regulate  commerce  among  the  states,  and  void;  and 
the  proceeding  thereunder  against  the  petitioner  is  there- 
fore without  due  process  of  law,  and  contrary  to  the  four- 
teenth amendment. 

Briefly  stated,  the  ordinance  in  question  requires  ''drum- 
mers and  commercial  travelers  *'  to  pay  a  license  of  twenty- 
five  dollars  per  quarter,  or  three  dollars  per  day  for  less 
than  six  days,  or  two  dollars  per  day  for  any  greater  num- 
ber of  days,  and  in  default  thereof,  to  be  punished  by  a  fine 
of  not  less  than  ten  dollars,  nor  more  than  two  hundred 
dollars,  or  by  imprisonment  not  less  than  five  nor  more 
than  ninety  days. 
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''A  dmmmer  or  commercial  traveler"  is  defined  by  the 
ordinance  as  follows : 

''All  persons  who  shall  go  about  from  place  to  place 
within  Qie  corporate  limits  of  the  city  of  Portland,  solicit- 
ing the  purchase  of  goods,  wares  or  merchandise,  or  offer- 
ing to  sell,  barter  or  deliver  any  goods,  wares  or  merchan- 
dise by  sample  or  otherwise,  are  hereby  defined  [declared] 
to  constitute  drummers  and  commercial  travelers." 

Notice  of  the  application  was  required  to  be  given  to 
the  city  attorney,  who  appeared  and  contested  the  right 
to  the  writ. 

A  tax  or  charge  for  a  license  to  sell  goods  is  in  effect  a  tax 
on  the  goods  themselves.  {Welton  v.  Missouri,  91  U.  S.  278). 

It  is  now  well  settled  that  a*tax  imposed  by  a  state,  di- 
rectly or  indirectly,  on  the  products  of  another  state,  when 
brought  within  its  limits  or  offered  for  sale  therein,  which 
in  effect  discriminates  against  said  products  and  in  favor  of 
those  of  the  state  imposing  the  tax,  is  a  regulation  in  restraint 
of  commerce  among  the  states,  and  as  such,  is  a  usurpation 
of  the  power  conferred  on  congress  by  the  constitution  of  the 
TJnitfed  States.  {Ward  v.  Maryland,  12  Wall.  418;  Welton 
v.  Missouri,  91  U.  S.  275  ;  Guy  v.  Baltimore,  100  U.  S. 
434;  Walling  v.  Michigan,  116  U.  S.  446.) 

On  the  other  hand,  where  the  tax  or  charge  is  imposed 
equally  on  the  products  of  the  state  imposing  it  and  those 
introduced  from  other  states,  the  law  or  ordinance  imposing 
the  same  is  not  a  regulation  of  commerce,  but  only  a  legiti- 
mate exercise  of  the  taxing  power  of  the  state.  ( Woodruff 
V.  Parham,  8  Wall.  123;  Hinson  v.  LoU,  id.  148;  In  re  Ru- 
dolph, 6  Sawy.  295;  ex  parte  Bobinson,  12  Nev.  263). 

On  its  face  this  ordinance  makes  no  discrimination  be- 
tween the  products  of  this  state  and  any  other  state  or 
country.  '*A11  persons"  who  engage  iu  the  business  of 
going  about  from  place  to  place  within  the  city  soliciting 
the  purchase  of  goods  without  any  reference  to  the  place  of 
their  production  or  manufacture  are  required  to  take  out  the 
license  and  pay  the  tax.  The  agent  of  the  cracker  company 
of  Portland  and  the  cracker  company  of  Seattle  are  each  in- 
cluded in  the  terms  of  the  ordinance,  and  alike  punishable 
for  its  violation. 
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But  admitting  this,  counsel  for  the  petitioner  insist  that 
this  ordinance  does  in  fact  discriminate  against  the  Seattle 
cracker  company,  because  the  Portland  cracker  company, 
having  a  place  of  business  in  the  city,  does  not  have  the 
same  need  for  an  ageat  to  go  from  house  to  house  and  take 
orders  for  goods,  and  therefore  is  not  likely  to  employ  one, 
and  may  thus  escape  the  payment  of  the  tax. 

A  court  will  look  behind  or  beyond  the  mere  words  of  a 
statute,  however  chosen  or  arranged,  to  see  if  in  its  actual 
operation  it  must  necessarily  result  in  discrimination.  But 
this  ordinance  is  not  obnoxious  to  the  charge  of  discrimina- 
tion in  its  operation,  because  under  the  circumstances  the 
Seattle  company  is  more  Ijkely  to  employ  a  drummer  than 
the  Portland  one. 

Indeed,  this  very  argument  seems  to  have  been  consid- 
ered by  the  supreme  court  in  the  analogous  case  of  Hinaon 
T.  Lottf  supra.  In  that  case,  a  statute  of  Alabama  imposing 
a  tax  on  dealers  in  spirituous  liquors  of  fifty  cents  a  gallon 
on  each  gallon  offered  for  sale  within  the  state  and  brought 
there  from  without  it,  was  held  valid,  because  the  same 
statute  also  provided  that  a  tax  of  fifty  cents  a  gallon  should 
be  paid  by  the  Alabama  distiller  on  each  gallon  of  whisky 
and  brandy  manufactured  in  the  state  from  fruit. 

The  tax  on  the  distiller  was  considered  the  equivalent  of 
that  imposed  on  the  dealer,  so  that  there  was  no  discrimina- 
tion against  the  latter,  neither  in  purpose  nor  effect.  The 
terms  *'  whisky  "  and  **  brandy  *'  were  considered  the  equiv- 
alent of  ''spirituous  liquors,"  and  it  was  assumed  that  they 
were  not  manufactured  in  Alabama  from  any  article  but 
"fruit.'' 

Mr.  Justice  Nelson  dissented  from  the  opinion  of  the 
court  in  this  and  the  preceding  case  of  Woodruff  v.  Parkfiam, 
supra,  and  in  the  course  of  his  opinion  sought  to  maintain 
that  the  Alabama  statute,  however  well  intended  or  phrased, 
did  by  reason  of  the  peculiar  circumstances  of  the  case, 
operate  unequally,  and  result  in  a  discrimination  against 
the  spirituous  liquors  not  produced  in  the  state.  By  way  of 
illustration  he  said  (8  Wall.  146) — "Alabama  is  a  cotton  grow- 
ing state,  and  depends  upon  the  Northern  states  bordering 
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on  the  Mississippi  and  the  Ohio  for  the  most  of  her  corn, 
wheat  and  flour.  She  cannot,  therefore,  be  a  state  largely 
engaged  in  the  manufacture  of  whisky.  The  tax,  so  far  as 
regards  her  own  people,  is  probably  nearly  nominal." 

But  the  doctrine  of  the  case  appears  to  be,  that  so  long  as 
the  product  or  business  of  the  state  imposing  the  tax  is 
made  to  pay  its  just  proportion  of  the  same,  the  act  provid- 
ing therefor  is  not  obnoxious  to  the  chajge  of  discrimina- 
tion, although  the  gross  revenue  derived  by  the  state  from 
the  tax  may  be  largely  collected  from  the  product  or  busi- 
ness of  other  states. 

As  I  read  the  case,  the  mere  accidental  circumstance  that 
Alabama  consumed  more  whisky  than  she  produced,  and 
therefore  her  whisky  tax  was  for  the  greater  part  collected 
from  the  northern  product,  did  not  invalidate  the  tax,  pro- 
vided the  Alabama  product,  whether  much  or  little,  paid  at 
the  same  rate  as  the  other. 

The  power  of  this  court  to  issue  the  writ  of  habeas  corpus 
when  any  person  is  restrained  of  his  liberty  in  violation  of 
the  constitution  of  the  United  States  is  given  by  congress  in 
unqualified  language.  (Bev.  Stat.,  sees.  751-755).  And  any 
one  imprisoned  or  in  custody  by  authority  of  a  state  under 
a  void  or  unconstitutional  act  thereof,  is  restrained  of  his 
liberty  in  violation  of  the  fourteenth  amendment,  which  for- 
bids any  state  to  "deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law."  {In  re  Lee  Tong,  9 
Sawy.  335;  In  re  Wan  Yin,  10  Sawy.  538). 

As  was  said  by  Mr.  Justice  Bradley,  in  ex  parte  Siebold, 
100  n.  S.  376:  ''An  unconstitutional  law  is  void  and  is  as  no 
law.  An  offense  created  by  it  is  not  a  crime.  A  conviction 
under  it  is  not  merely  erroneous,  but  it  is  illegal  and  void, 
and  cannot  be  a  legal  cause  of  imprisonment." 

In  ex  parte  Royal,  117  U.  S.,  241,  this  subject  has  lately 
been  considered  by  the  supreme  court.  This  conclusion  is 
reached:  That  while  the  circuit  and  district  courts  have  full 
authority  to  issue  the  writ  of  habeas  corpus  in  all  cases 
where  a  party  is  restrained  of  his  liberty,  ''in  violation  of 
the  constitution  or  a  law  or  treaty  of  the  United  States," 
by  the  authority  of  a  state,  either  before  or  after  trial 
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thereby,,  and  "dispose"  of  him  "as  law  and  justice  re- 
qaire/'  still  the  coart  has  a  discretion  in  the  premises, 
which  should  be  exercised,  so  as  not  to  disturb  the  relations 
between  the  courts  of  the  Union  and  the  state  "  by  unnec- 
essary conflict  between  courts  equally  bound  to  guard  and 
protect  rights  secured  by  the  constitution;*'  and  that 
''where  a  person  is  in  custody,  under  process  of  a  state- 
court  of  original  jurisdiction,  only  for  an  alleged  offense 
against  the  laws  of  such  state,  and  it  is  claimed  that  he  is 
restrained  of  his  liberty  in  violation  of  the  constitution  of 
the  United  States,''  the  court  has  discretion  whether  it  will 
discharge  him  on  habeas  corpus  before  trial  or  even  after- 
ward, and  before  the  case  is  finally  heard  in  the  state  court 
of  the  last  resort;  subject,  however,  "  to  any  special  cir- 
cumstances requiring  immediate  action." 

On  the  authority  of  this  case,  this  court  might  and  prob- 
ably ought,  even  if  it  thought  the  ordinance  invalid,  to- 
refuse  the  writ  for  the  present,  and  leave  the  party  to  his 
trial  in  the  state  court.  No  special  circumstance  is  shown 
calling  for  the  immediate  intervention  of  this  court. 

There  is  also  a  question  whether  the  clause  in  the  consti- 
tution (Art.  I,  seo.  8)  giving  congress  power  "to  regulate^ 
commerce  ^  ^  ^  among  the  several  states,^*  includes  the 
commerce  between  a  state  and  territory  of  the  United 
States.  The  latter  is  a  state — a  collection  of  persons  occupy- 
ing a  certain  territory,  with  a  legislative  and  executive  or- 
ganization— in  the  large  and  general  sense  of  the  word.  {In 
re  Bryant,  1  Deady,  118;  The  VUock,  9  Sawy.  634;  The 
Abercorn,  26  Fed.  Eep.  877).  But  a  territory  is  not  a  mem- 
ber of  the  Union  formed  by  the  constitution — and  *  *  the 
several  states"  referred  to  therein,  among  whom  congress 
may  regulate  commerce,  are  only  those  embraced  in  such 
Union. 

Congress  has  power  to  regulate  commerce  in  the  territo- 
ries, by  virtue  of  its  general  power  over  them.  But  it  has 
no  power  over  the  internal  commerce  of  a  state,  and  ita 
power  over  the  external  commerce  thereof  is  apparently 
qualified  by  the  condition,  that  it  is  with  a  foreign  state,  a. 
state  of  the  Union  or  an  Indian  tribe  of  the  United  States^ 
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in  which  category  the  territory  of  Washington  is  not  in- 
cluded. 

With  this  suggestion  of  the  question  I  leave  it. 

The  writ  is  denied  and  the  petition  dismissed,  on  the 
ground  of  the  validity  of  the  ordinance. 


Sol  King  and  I.  R.  Campbell  v.  The  Dundee  Mort- 
gage AND  Trust  Investment  Company. 

CiBcuiT  CouBT,  District  of  Oregon. 
July  3,  1886. 

1.  Pabtixb  to  Bill  of  BETisw.—'Where  the  defendants  in  a  decree  were  not 

necessary  parties  to  the  suit,  one  or  more  of  them  may  maintain  a  bill  of 
review  to  reverse  the  same,  without  making  the  co-defendants  parties 
thereto. 

2.  DxcBBB  IN  U.  S.  CiBCurr  Oouht — Bill  to  Ejevbbse. — A  decree  of  the 

U.  S.  circuit  court  will  not  be  reversed  on  a  bill  of  review  therein, 
because  in  the  meantime  the  state  court  has  put  a  construction  on  a 
clause  of  the  state  constitution  contrary  to  that  of  the  circuit  court  in 
malring  said  decree . 

Before  Deady,  District  Judge. 

Mr.  James  Watson,  for  the  plaintiflfs. 

Mr.  William  H.  Effinger,  for  the  defendants. 

Deady,  J.  This  is  a  bill  of  review,  brought  to  reverse  a 
decree,  given  by  this  court  on  September  4,  1884,  in  a  suit, 
vrherein  the  defendant  herein,  was  the  plaintiff  and  the 
plaintiffs  herein,  and  sundry  others,  were  the  defendants. 

The  original  suit  was  brought  to  restrain  the  plaintiffs 
herein,  Sol  King,  as  sheriff  of  Benton  county,  and  I.  B. 
Campbell,  as  sheriff  of  Lane  county,  and  others,  from  col- 
lecting certain  taxes  theretofore  levied  by  said  counties  and 
others  respectively,  on  certain  mortgages  of  real  property, 
held  and  owned  by  the  plaintiff  therein,  as  security  for 
money  loaned  to  the  parties  executing  the  same,  under  the 
act  of  the  Legislative  Assembly  approved  October  26,  1882, 
and  commonly  called  **the  mortgage  tax  law,''  on  the 
ground  that  the  same  was  void  and  of  no  effect  for  reasons 
therein  stated. 
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Oa  a  demarrer  to  the  bill  the  court  held  that  the  act  was 
nncoDstitutional  aud  void  and  overraled  the  demurrer;  and 
on  the  failure  of  the  defendants  to  answer  the  bill  within  the 
time  allowed  therefor,  the  court  gave  a  fiual  decree  per- 
petually enjoining  the  plaintiffs  herein  and  their  co-defend- 
ants from  collecting  or  attempting  to  collect  said  taxea^ 
amounting  in  the  case  of  Benton  county  to  eight  hundred 
and  seventy-three  dollars  and  twenty  cents,  and  in  the  case 
of  Lane  county  to  eight  hundred  and  eighty-four  dollars 
and  seventy-five  cents. 

The  bill  allege.'^  that  the  decree  is  manifestly  erroneous  in 
this :  The  court  erred  in  overruling  the  demurrer  to  the  bill 
and  in  enjoining  the  defendants  therein,  and  in  requiring 
them  to  pay  the  plaintiff's  costs  and  disbursements. 

The  mortgage  tax  law  provided  that  mortgages  on  land  in 
no  more  than  one  county  should  be  assessed  and  taxed  as 
land.  The  court  held  the  act  uucpnstitutional  for  want 
of  uniformity,  and  because  the  same  is  special,  or  as  stated 
in  the  syllabus  of  the  case  (10  Sawy.  52) — **  An  act  which 
provides  for  the  taxation  of  mortgages  on  land  in  no  more 
than  one  county,  there  being  mortgages  on  land  in  more 
than  one  county,  is  void  for  want  of  the  uniformity  required 
by  section  1  of  article  9  of  the  constitution  of  the  state;  and 
also  because  it  is  contrary  to  section  23  of  article  4  of  said 
constitution,  which  forbids  special  legislation  on  that 
subject." 

In  October  1884,  the  supreme  court  of  the  state  in  Cravh 
ford  V.  Linn  County^  11  Or.  482,  decided  that  the  mortgage 
tax  law  was  not  unconstitutional  for  want  of  uniformity, 
because  a  two-county  mortgage,  though  exempt  from  its 
operation,  was  taxed  as  a  solvent  debt  under  the  old  law  in 
the  county  where  the  creditor  resided;  and  that  said  law, 
although  operating  only  in  particular  cases,  was  not  a 
special  one,  because  under  section  27  of  article  4  of  the  con- 
stitution which  declares:  "Every  statute  shall  be  con- 
sidered a  public  law,  unless  otherwise  declared  in  the 
statute  itself" — it  is  a  public  one  and  therefore  a  general 
one. 

The  defendant  demurs  to  the  bill  for  the  non-joinder  of 
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the  co-defendants  of  the  plaintiffs  herein,  in  the  original 
suit  and  that  there  is  no  error  in  the  record  cognizable  or 
relievable  in  this  sait. 

The  objection  that  all  the  defendants  in  the  original  suit 
ought  to  have  been  made  parties  plaintiff  in  this  is  not  well 
taken.  It  is  questionable  whether  the  plaintiff  had  a  right 
to  join  the  several  parties  as  defendants  in  the  original  bill, 
as  it  did.  At  most  they  were  only  proper  parties,  but  not 
necessary  ones.  The  interest  of  these  several  counties  and 
school  districts  was  separate  and  distinct,  and  the  only  thing 
in  common  between  them  was  the  question  of  the  validity  of 
the  law  under  which  they  claimed-  the  right  to  collect  the 
several  taxes  levied  by  them.  So  here  the  interests  of  these 
plaintiffs  in  the  operation  of  this  decree  and  its  reversal  is 
distinct  and  separate  from  their  co-defendants  therein,  and 
they  may  maintain  this  suit  without  making  them  parties 
thereto. 

And  now,  under  the  circumstances,  ought  this  decree  to 
be  reversed.  There  is  no  error  apparent  on  the  face  of  the 
record,  and  the  suggestion  of  error  is  based  wholly  on  the 
difference  between  the  judgment  of  this  court  in  the  case  and 
that  in  Crawford  v.  Linn. 

Without  stopping  to  consider  which  of  these  decisions 
is  nearest  right  or  most  reasonable,  and  admitting  that  this 
court  ought  to  follow  the  construction  given  to  the  constitu- 
tion of  the  state  by  its  own  courts,  in  this  matter,  is  it  under 
any  obligation  to  reverse  a* decision  heretofore  made  by  it, 
simply  because  it  does  not  conform  to  a  subsequent  ruling 
of  the  state  court. 

When  this  decree  was  made  this  court  followed  the  rul- 
ings of  the  state  court  on  all  the  points  in  the  case,  concern- 
ing which  the  oracle  had  then  spoken.  But  whether  the  act 
was  passed  in  violation  of  section  1  of  article  9  of  the  con- 
stitution, which  requires  the  legislative  assembly  to  ''  pro- 
Tide  by  law  for  uniform  and  equal  rate  of  assessment  and 
taxation''  or  in  violation  of  section  23  of  article  4  thereof, 
which  forbids  the  pass.ige  of  **  special  or  local  laws,"  **for 
the  assessment  and  collection  of  taxes,"  had  not  then  been 
considered  by  the  state  court.     Under  the  circumstances,  it 
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was  the  right  and  datj  of  this  court  to  decide  these  ques- 
tions for  itself,  and  according  to  the  light  then  voachsafed 
it.  If  the  decree  is  erroneous  compared  with  the  constitu- 
tion and  law  of  the  state  as  then  construed  and  understood, 
it  ought  to  be  reversed,  otherwise  not. 

While  the  national  courts  are  bound  io  follow  the  settled 
construction  given  by  the  local  court  to  the  state  constitu- 
tion, I  am  not  aware  of  any  rule  of  law  or  consideration  of 
public  policy,  convenience  or  comity  that  requires  the 
former  to  go  hack  and  change  its  judgments  or  decrees  to 
make  them  conform  to  the  subsequent  rulings  of  the  latter. 
When  this  decree  was  made,  it  was  in  strict  conformity  with 
the  settled  construction  given  to  the  state  constitution  by  the 
state  court,  so  far  as  the  latter  had  gone,  and  this  was  all 
that  could  have  been  required.  Rowan  v.  Runnels,  6  How.  134. 

It  may  be  said  that  the  decision  of  the  state  court  in 
Crawford  y.  Linn  did  not  change  the  law  or  legal  signifi- 
cance of  the  constitution,  but  only  declared  what  it  was,  as 
well  when  this  decree  was  given  as  since.  But  suppose  this 
court  in  making  this  decree  had  followed  a  prior  decision  of 
the  state  court,  and  afterwards  the  latter  had  changed  front 
on  the  question?  And  that  this  is  a  supposable  case,  is 
common  knowledge,  because  the  like,  at  least  sometimes, 
happens. 

Would  this  court  be  bound  on  a  bill  of  review,  to  reverse 
its  decree,  made  in  conformity  with  the  constitution  of  the 
state,  as  then  expounded  by  the  state  tribunal,  because  the 
latter  had  since  seen  proper  to  give  that  instrument  a  dif- 
ferent construction?  Certainly  not;  and  if  not,  why  not?  Be- 
cause the  decree  was,  so  far  as  could  be  known,  confessedly 
right  when  made,  and  could  not  become  erroneous  by  a 
change  in  the  subsequent  rulings  of  the  state  court.  Sub- 
stantially, the  case  under  consideration  is  in  a  like  condi- 
tion. In  the  absence  of  any  construction  of  the  state  con- 
stitution in  the  particulars  in  question,  it  was,  as  I  have 
said,  the  right  and  duty  of  this  court  to  construe  it,  pro  re 
nata,  for  itself. 

In  that  ruling,  judged  by  the  then  existing  exposition  of 
that  instrument,  there  is,  in  my  judgment,  no  error.     And 
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the  sabaequent  contrary  raling  of  the  state  court,  in  Craw- 
ford y.  Linn,  although  a  guide  to  this  court  in  future  cases, 
cannot  operate  retroactively  and  make  a  decree  erroneous 
which  was  originally  valid. 

The  demurrer  is  sustained,  and  the  bill  dismissed. 


San  Francisco  Savings  Union  et  als.  v.  Irwin. 

CntouiT  Court,  District  of  Californu. 
July  8,  1886. 

1.  PuBua  Lands — Act  of  Conobbss  of  Septembeb  28,  1850~Swamp  amb 
Oysbflowkd  Lauds. — The  act  of  oongreas  of  September  28,  1850,  grant- 
ing to  each  state  then  in  the  Union  its  swamp  and  overflowed  lands, 
effeoted  an  immediate  transfer  of  interest,  which  cannot  be  defeated  nor 
in  any  way  impaired  by  the  delay  or  ref  asal  of  the  secretary  of  the  inte- 
rior to  have  the  required  list  made  and  patent  issaed. 

9.  SiLME— Issue  of  Patent — Pabol  Testimony. — Wherever  the  secretary  of 
the  interior  has  made  out  and  certified  a  list  of  the  swamp  and  overflowed 
lands  as  required  by  the  act  of  congress  of  September  28,  1850,  which 
confers  them  upon  the  state  in  which  they  are  situated,  and  has  issued 
the  patent,  his  determination  is  so  far  conclusive  as  to  the  character  of 
the  land  that  it  cannot  be  collaterally  attacked ;  but  where  he  has  failed 
to  make  such  list,  and  to  issue  the  patent,  it  is  competent  for  the  state, 
or  parties  claiming  from  it,  to  prove  by  parol  testimony  that  the  land  is 
of  the  character  mentioned  in  the  act  of  1850. 

3.  Unitbd  States  and  Executive  Depabtmext — Natt  Officeb— Unjustifi- 

able Retention  of  Pbopebtt. — The  fact  that  one  is  an  offiser  of  the 
navy  of  the  United  States,  and  is  acting  under  their  orders,  gives  no  jus- 
tification for  the  retention  of  the  premises  against  the  claim  of  the  true 
owner. 

4.  Watbbs  and  Watebooubses — Islands — Limit  to  Pbivate   Ownebship. — 

Private  ownership  of  the  land  of  Mare  island  did  not,  under  the  grant  of 
the  Mexican  government,  extend  to  lands  regularly  covered  each  month 
by  the  flow  of  the  tides. 
6.  United  States  and  Executive  Depabtments — Statute  of  Limitations. — 
Legal  proceedings  to  enforce  the  claim  of  a  citizen  to  lands  in  possession 
of  the  United  States  caunot  be  taken,  and  the  ^ttatute  of  limitatious  can- 
not run  against  one  to  whom  the  courts  are  thus  closed  for  the  mainten- 
ance of  his  claim. 

Before  Field,    Circuit  Justice,    and   Sawyer,    Circuit 
Judge. 

At  law. 
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Mr.  S.  0.  Houghton  and  Mr.  Geo.  A.  Nourse,  for  plaintiff. 

Mr.  8.  O.  Hilbom,  United  States  attorney,  and  Mr.  A.L. 
Bhodea,  for  defendant. 

Field,  Circuit  Justice.  This  is  an  action  to  recover  pos- 
session of  a  tract  of  land  situated  partly  in  the  county  of 
Napa,  and  partly  in  the  county  of  Solano,  consisting  of  seven 
thousand  four  hundred  and  thirteen  acres  and  a  fraction  of 
an  acre.  It  is  alleged  to  be  swamp  and  overflowed  land,  and 
that  the  title  to  it  therefore  passed  to  the  state  by  the  act 
of  congress  of  September  28,  1850,  "to  enable  the  state  of 
Arkansas  and  other  states  to  reclaim  the  swamp  lands 
within  their  limits."     (9  Stat.  519.) 

The  first  section  of  that  act  grants  to  the  state  of  Arkan- 
sas "the  whole  of  those  swamp  and  overflowed  lands,  made 
unfit  thereby  for  cultivation,"  which  were  unsold  at  the  date 
of  its  passage.  The  fourth  section  extends  the  provisions 
of  the  act  to,  and  confers  their  benefits  upon,  each  of  the 
other  states  of  the  Union  in  which  swamp  and  overflowed 
lands  are  situated. 

The  act  is  a  grant  in  proesenti^  to  each  state  then  in  the 
Union,  of  lands  situated  within  its  limits  of  the  quality 
described.  Its  language  is  that  they  "shall  be,  and  the 
same  are  hereby,  granted  to  said  state,"  words  which  import 
an  immediate  transfer  of  interest,  and  not  one  in  the  future. 

The  provisions  of  the  second  section,  making  it  the  duty 
of  the  secretary  of  the  interior,  as  soon  as  practicable  after 
the  passage  of  the  act,  to  make  out  an  accurate  list  and  plat 
of  the  lands  described,  to  transmit  the  same  to  the  governor 
of  the  state,  and,  on  his  request,  to  cause  a  patent  to  be 
issued  to  the  state,  and  declaring  that  "on  that  patent  the 
fee-simple  to  said  lands  shall  vest  in  the  state,"  subject  to 
the  disposal  of  the  legislature  thereof,  did  not  prevent  the 
immediate  passing  of  the  title.  The  patent,  with  the  defi- 
nite description  by  metes  and  bounds  of  the  lauds  which  it 
would  furnish,  would  serve  a  useful  purpose.  It  would  ren- 
der it  unnecessary  for  the  state,  or  grantees  from  the  state, 
to  make  any  farther  proof  of  the  character  of  the  land 
should  any  controversies  arise  respecting  it.   In  many  ways, 
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doabts  might  be  created  on  the  sobject.  The  evidence 
might  be  conflicting  as  to  whether  the  greater  part  of  a  legal 
subdivision  fell  within^ the  description  required,  as  being 
''wet  and  unfit  for  cultivation."  In  all  such  cases  the  pat- 
ent would  solve  the  doubt;  for  the  determination,  in  that 
respect,  of  the  secretary  of  the  interior  would  be  controlling. 
The  ascertainment  and  designation  of  the  lands,  as  those 
described,  would  be  conclusive  as  against  collateral  attack. 
But  the  title  of  the  state  to  the  lands,  they  being  swamp  and 
overflowed,  cannot  be  defeated,  nor  in  any  way  impaired, 
by  the  delay  or  refusal  of  the  secretary  of  the  interior  to 
have  the  required  list  made  and  patent  issued.  The  state 
and  her  grantees  might  be  embarrassed  in  the  assertion  of 
their  rights,  but  no  other  consequence  would  follow. 

Such  is  the  purport  of  the  advice  given  to  the  secretary 
of  the  interior  by  the  attorney  general  of  the  United  States 
in  his  communication  of  November  10,  1858.  ''  It  is  not 
necessary,"  he  said,  ''tnat  the  patent  should  issue  before 
the  title  vests  in  the  state  under  the  act  of  1850.  The  act 
of  coDgress  was  itself  a  present  grant,  wanting  nothing  but 
a  definition  of  boundaries  to  make  it  perfect;  and  to  attain 
that  object  the  secretary  of  the  interior  was  directed  to 
make  out  an  accurate  list  and  plat  of  the  lands,  and  cause  a 
patent  to  be  issued  therefor;  but,  when  a  party  is  author- 
ized to  demand  a  patent  for  land,  his  title  is  vested  as  much 
as  if  he  had  the  patent  itself,  which  is  but  evidence  of  his 
title."     (9  Op.  Attys.  Gen.  254.) 

Such  is  also  the  purport  of  several  decisions  of  the 
supreme  court  of  California.  In  Oioens  v.  Jackson,  9  Cal. 
322,  which  was  an  action,  like  the  present  one,  for  the  pos- 
session of  swamp  and  overflowed  lands  under  a  patent  of 
the  state,  the  defendant  demurred  to  the  complaint  because 
it  did  not  show  that  the  land  had  been  surveyed  and  pat- 
ented to  the  state.  The  demurrer  was  sustained  in  the 
court  below,  but  the  supreme  court  reversed  the  decision, 
holding  that  the  state  had  the  right  to  dispose  of  the  swamp 
and  overflowed  lands  granted  to  her  by  the  act  of  1850,  prior 
to  a  patent  from  the  United  States,  so  as  to  convey  a  pres- 
ent title  to  the  patentee  as  against  a  trespasser.     "The  act 
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of  congress,"  sftid  the  coort,  ''deecribes  the  land,  not  bj 
specific  boundaries,  bat  by  its  qaalitj,  and  is  a  present  leg- 
islative grant  of  all  the  public  lands  within  the  state  of  the 
quality  mentioned.  The  patent  is  matter  of  eridence  and 
description  by  metes  and  bounds.^  The  office  of  the  patent 
is  to  make  the  description  of  the  lands  definite  and  concln- 
•ive,  as  between  the  United  States  and  the  state.**  (See, 
also,  8ummer$  t.  Diddiuon^  9  Cal.  554,  and  Keman  t. 
Oriffiih,  27  Cal.  87.) 

In  BaQroad  Company  t.  Smith,  9  Wall.  95,  the  qnestion 
was  presented  to  the  supreme  court  of  the  United  States 
whether  the  grant  by  the  act  of  congress  of  June  10,  1852, 
to  Missouri,  of  lands  to  aid  in  the  construction  of  certain 
railroads,  covered  the  swamp  and  overflowed  lands  granted 
to  her  by  the  act  of  September  28, 1850,  no  patent  for  those 
lands  having  been  issued  to  her.  After  observing  that  there 
was  a  present  grant  by  congress  of  certain  lands  to  the 
states  within  which  they  lie,  but  by  a  description  requiring 
something  more  than  a  mere  reference  to  townships,  ranges, 
and  sections  to  identify  them,  and  that  it  was  made  the  duiy 
of  the  secretary  of  the  interior  to  ascertain  the  character  of 
the  lands,  and  furnish  the  state  with  evidence  of  it,  the 
court  said: 

*'  The  right  of  the  state  did  not  depend  on  his  action,  bat 
on  the  act  of  congress;  and,  though  the  states  might  be 
embarrassed  in  the  assertion  of  this  right  by  the  delay  or 
failure  of  the  secretary  to  ascertain  and  make  out  lists  of 
these  lands,  the  right  of  the  states  to  them  could  not  be 
defeated  by  that  delay." 

And  the  court  further  observed  that,  as  the  secretary  had 
no  satisfactory  evidence  under  his  control  to  enable  him  to 
make  out  these  lists,  he  must,  if  he  attempted  it,  rely  on 
witnesses  whose  personal  knowledge  enabled  them  to  report 
as  to  the  character  of  the  tracts  claimed  to  be  swamp  and 
overflowed;  that  "  the  matter  to  be  shown  is  one  of  observa- 
tion and  examination;  and  whether  arising  before  the  secre- 
tary, whose  duty  it  was  primarily  to  decide  it,  or  before  the 
court,  whose  duty  it  became  because  the  secretary  had 
failed  to  do  it,  this  was  clearly  the  best  evidence  to  be  had, 
and  was  sufficient  for  the  purpose." 
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In  Drench  v.  Fyan,  93  U.  S.  169,  this  subject  is  further 
considered,  and  the  circumstances  under  which  parol  evi- 
dence to  show  that  lands  claimed  as  swamp  and  overflowed 
will  be  received,  are  stated  with  greater  precision.  That 
was  an  action  of  ejectment  for  swamp  and  overflowed  lands, 
and  the  only  question  raised  related  to  the  refusal  of  the 
court  below  to  receive  oral  testimony  to  impeach  the  validity 
of  a  patent  issued  by  the  United  States  to  the  state  of  Mis- 
souri for  the  land  in  question  under  the  act  of  1850;  the 
purpose  of  the  testimony  being  to  show  that  the  land  in  con- 
troversy was  not,  in  point  of  fact,  swamp  land  within  the 
meaning  of  that  act.  The  land  had  been  certified,  in  1854, 
to  the  Missouri  Pacific  Bailway  company  as  part  of  the 
land  granted  to  aid  in  the  construction  of  its  road  by  the 
act  of  June  10,  1852,  and  the  plaintiff  had  become  vested 
with  the  title  of  the  company.  To  overcome  this  title,  the 
defendant  gave  in  evidence  the  patent  to  the  state  under  the 
Bwamp  land  act,  under  which  he  claimed  by  regular  convey- 
ances. The  plaintiff  then  offered  to  prove,  by  witnesses 
who  had  known  the  character  of  the  land  in  dispute  since 
1849,  that  it  was  never  wet  and  unfit  for  cultivation.  The 
court  below  refused  to  receive  the  testimony,  and  the  pro- 
priety of  its  ruling  was  thus  brought  before  the  supreme 
court.  After  o})serving  that  it  had  been  more  than  once 
decided  that  the  swamp  land  act  was  a  grant  in  prcesenii,  by 
which  the  title  to  those  lands  passed  at  once  to  the  state  in 
which  they  lay,  except  as  to  states  admitted  to  the  Union 
after  its  passage,  and  that  the  patent,  therefore,  which  is 
the  evidence  that  the  lands  contained  in  it  had  been  identi- 
fied as  swamp  lands,  relates  back  and  gives  certainty  to  the 
title  as  of  the  date  of  the  grant,  the  court  said  that  by  the 
second  section  of  the  act  the  power  and  duty  devolved  upon 
the  secretary  of  the  interior,  as  the  head  of  the  department 
which  administered  the  affairs  of  the  public  lands,  of  deter- 
mining what  lands  were  of  the  description  granted,  and 
made  his  office  the  tribunal  whose  decision  on  this  subject 
was  to  be  controlling,  and  it  was  his  duty  to  have  accurate 
lists  and  plats  of  the  lands  described  made  out  and  trans- 
mitted to  the  governor  of  the  state,  upon  whose  request  a 
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patent  was  to  be  issued.  Parol  evidence  to  show  that  the 
land  covered  by  the  patent  to  the  state  was  not  swamp  and 
overflowed  land  was  therefore  held  to  be  inadmissible.  In 
commenting  upon  the  case  of  Railroad  Company  ▼.  Smithy 
9  Wall.  95,  which  was  supposed  to  justify  the  offer  of  the 
parol  testimony,  the  court  said  that  "the  admission  of  the 
testimony  in  that  case  was  placed  expressly  on  the  ground 
that  the  secretary  of  the  interior  had  neglected  or  refused 
to  do  his  duty;  that  he  had  made  no  selections  or  lists  what- 
ever, and  would  issue  no  patents  although  mauy  years  had 
elapsed  since  the  passage  of  the  act."  ''There  was  no 
means,"  it  added,  "as  this  court  has  decided,  to  compel 
him  to  act.  If  the  party  claiming  under  the  state  in  that 
case  could  not  be  permitted  to  prove  that  the  land  which 
the  state  had  conveyed  to  him  as  swamp  land  was  in  fact 
such,  a  total  failure  of  justice  would  occur,  and  the  entire 
grant  of  the  state  might  be  defeated  by  this  neglect  or 
refusal  of  the  secretary  to  perform  his  duty.*' 

The  result  of  these  two  cases  in  the  supreme  court  is  this: 
That  wherever  the  secretary  of  the  interior  has  acted,  and 
certified  the  lists  required  by  the  act  of  1850,  and  issued 
the  patent,  his  determination  is  so  far  conclusive,  as  to  the 
character  of  the  land,  that  it  cannot  be  collaterally  attacked. 
But,  where  he  has  failed  to  make  such  list  and  issue  the 
patent,  it  is  competent  for  the  state,  or  parties  claiming  from 
her,  to  prove  by  parol  testimony  that  the  land  is  of  the 
character  mentioned  in  the  act  of  1850,  which  passed  to  her. 

On  the  seventh  of  April,  1874,  the  state,  through  her 
properly  authorized  officers,  issued  a  patent  of  the  tract  in 
controversy  to  one  George  W.  Pearson,  describing  it  as 
swamp  and  overflowed  land,  and  giving  its  metes  and 
bounds.  Through  him,  by  various  mesne  conveyances,  the 
plaintiffs  trace  their  title,  each  having  acquired  an  undivided 
one-tbird  interest  in  the  premises  as  tenant  in  common  with 
the  others.  The  state,  by  various  enactments,  had  provided 
for  the  sale  of  lands  of  this  character,  and  no  question  is 
made  as  to  the  conformity  of  the  proceedings  with  their 
requirements  in  the  issue  of  the  patent.  The  objection 
taken  is  to  the  acquisition  of  any  title  by  the  state  until 
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the  lands  bad  been  listed  and  patented  to  her  by  the  United 
States.  The  patent  of  the  state  is  the  conveyance  of  what- 
ever interest  she  had  at  that  time  in  the  land;  and,  if  it 
were  within  the  description  of  swamp  and-  overflowed  laud, 
her  interest  was  paramount  to  that  of  the  United  States, 
nnless  their  title  antedates  the  act  of  1850.  An  attempt  was 
made  at  the  trial  to  show  that  it  passed  as  an  appurtenant 
to  Mare  island  under  the  alleged  Mexican  grant  to  Castro, 
of  which  we  shall  hereafter  speak.  Laying  that  aside  for 
the  present,  the  question  is,  was  the  tract  swamp  and  over- 
flowed land  within  the  act  of  1850  ?  In  the  absence  of  any 
action  of  the  secretary  of  the  interior  which  would  be  con- 
clusive in  the  matter  as  against  collateral  attack,  the  testi- 
mony of  witnesses  having  knowledge  of  the  subject  as  to 
the  character  of  the  land  was  admissible  under  the  deci- 
sions mentioned.  That  testimony  clearly  showed  that  the 
land  was  subject  to  periodical  overflow  by  the  rising  of  the 
tides  in  the  bay  of  San  Pablo,  so  as  to  make  it  unfit  to  raise 
the  ordinary  crops  of  the  country  without  protecting  it  by 
levees  from  such  overflow.  The  act  of  1850  grants  swamp 
and  overflowed  lands.  Swamp  lands,  as  distinguished  from 
overflowed  lands,  may  be  considered  such  as  require  drain- 
age to  fit  them  for  cultivation.  Overflowed  lands  are  those 
which  are  subject  to  such  periodical  or  frequent  overflows 
as  to  require  levees  or  embankments  to  keep  out  the  water, 
and  render  them  suitable  for  cultivation.  It  does  not  make 
any  difference  whether  the  overflow  be  by  fresh  water,  as  by 
the  rising  of  rivers  or  lakes,  or  by  the  flow  of  the  tides. 
When  drainage,  reclamation,  or  leveeing  is  necessary  to 
enable  the  farmer  to  use  them  for  some  of  the  ordinary  pur- 
poses of  husbandry,  the  lands  are  within  the  terms  of  the 
act  of  congress,  and  the  title  passed  by  it  to  the  state.  The 
patent  of  the  state  is  thus  prima  facie  evidence  that  the  land 
embraced  by  it  is  of  the  character  represented,  and  the  tes- 
timony on  the  subject  is  without  contradiction.  Indeed,  we 
do  not  understand  that  the  defendant  questions  its  force;  he 
denies  only  its  relevancy  and  competency.  The  main 
defense  is  founded  on  the  theory  that  until  the  land  is  listed 
to  the  state,  and  patented  by  the  United  States,  no  title  to 
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the  state  passes.  For  the  reason  expressed  this  position  is 
not  tenable. 

The  other  defenses  are  that  the  defendant  holds  posses- 
sion of  the  premises,  as  commander  of  the  navy  yard  at  M&re 
island,  for  the  United  States,  and  that  they  have  title  to 
the  premises  in  controversy  nnder  a  grant  of  the  island  to 
Victor  Castro  by  the  Mexican  government,  and  sondiy 
mesne  conveyances  from  him;  and  that  the  action  is  barred 
by  the  statute  of  limitations  of  the  state.  Neither  of  these 
defenses  is,  in  oar  judgment,  tenable. 

The  fact  that  the  defendant  is  an  officer  of  the  navy  of  the 
United  States,  and  is  acting  under  their  orders,  gives  no 
justification  to  the  retention  of  the  premises  against  the 
claim  of  the  true  owners.  The  government  of  the  United 
States  is  one  of  law,  and  their  officers  cannot  deprive  any 
citizen  of  his  property  except  as  the  law  authorizes  it,  and 
no  law  can  authorize  it  except  upon  just  compensation  to 
the  owner.  This  subject  has  been  so  fully  considered  in 
the  learned  and  exhaustive  opinion  of  the  supreme  court 
delivered  by  Mr.  Justice  Miller  in  the  recent  case  of  United 
States  V.  Zee,  generally  known  as  the  Arlington  case,  that 
nothing  could  be  added  by  us.  (106  U.  S.  196.)  Its  reason- 
ing is  conclusive. 

The  alleged  grant  to  Victor  Castro  by  the  Mexican  gov- 
ernment covers  only  Mare  island.  The  decree  of  confirma- 
tion rendered  by  the  United  States  land  commission.  May 
8,  1852,  describes  the  premises  thus: 

**  The  place  of  which  confirmation  is  hereby  given  is  situ- 
ated in  the  bay  of  San  Francisco  [San  Pablo],  and  is  called 
the  'Ma  de  la  yegua,'  or  '  Mare  island,'  and,  being  an  island, 
is  bounded  by  the  water's  edge.'' 

An  appeal  was  taken  from  the  decree  to  the  district  court 
of  the  United  States,  but  what  action  was  there  had  upon  it 
does  not  appear.  The  answer  alleges  that  the  title  was  con- 
firmed by  that  court  on  the  second  of  March,  1857,  but  no 
record  of  the  fact,  if  such  were  the  case,  was  produced. 
Assuming  that  it  was  confirmed,  the  title  recognized  was 
only  to  the  island,  *'  bounded  by  the  water's  edge."  "Without 
these  words,  the  island  could  not  be  extended  beyond  the 
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water's  edge.  Bj  the  common  law — and  by  that  law  must 
decrees  written  in  the  English  language  be  interpreted — the 
boundary  of  the  island,  so  far  as  its  ownership  as  private 
property  is  concerned,  is  determined  by  ordinary  high-water 
mark.  The  shore,  which  belongs  to  the  public,  is  the  line 
between  that  mark  and  low-water  mark,  over  which  the 
daily  tides  ebb  and  flow.  (United  States  y.  Pach^co^  2  Wall. 
689;  3  Kent  Comm.  427.)  If  we  could  pass  over  the  lan- 
guage of  the  decree,  and  apply  the  rule  of  the  ciyil  law, 
assuming  that  it  was  in  force  in  California  at  the  date  of  the 
grant,  the  extent  of  the  land  of  the  island  susceptible  of 
private  ownership  would  be  less  than  under  the  rule  of  the 
common  law.  Under  neither  could  the  private  ownership 
of  the  land  of  the  island  extend  to  lands  regularly  covered 
each  month  by  the  flow  of  the  tides.  Such  ownership  was 
all  that  was  conceded  by  the  grant  to  Castro,  and  the  decree 
affirming  the  claim  of  his  grantees  under  it.  Large  portions 
of  the  land  in  controversy  are  also  separated  from  the  island 
by  navigable  sloughs. 

Previously  to  August  31, 1852,  the  title  which  Castro  pos- 
sessed had  become  vested,  by  various  mesne  conveyances, 
in  William  H.  Aspinwali  and  George  W.  P.  Bissell,  who  on 
that  day  presented  a  petition  to  the  board  of  land  commis- 
sioners under  the  act  of  March  3,  1851,  for  the  settlement 
of  private  land  claims  in  California,  praying  for  a  confirma- 
tion of  their  claim  under  that  grant.  The  decree  of  May  8, 
1862,  from  which  we  have  quoted,  confirming  the  claim,  was 
made  upon  their  petition.  On  the  fourth  of  January,  1853, 
they  sold  and  conveyed  the  island  to  the  United  States; 
describing  it  as  ''all  that  tract  of  land  called  and  known 
as  '  Mare  island,'  in  the  bay  of  San  Pablo,  as  recently  sur- 
veyed by  the  board  of  officers  of  the  United  States  sent  to 
California  for  the  selection  of  a  site  for  a  navy  yard  there, 
including  oil  the  ttde  or  low  and  marsh  land  belonging  io  the 
same^  or  which  has  ever  been  reputed  or  claimed  to  bdong  to  the 
same.^* 

This  description  is  more  extensive  than  the  one  given  in 
the  grant  to  Castro,  or  by  the  commissioners  in  the  decree 
oonfirming  the  claim  under  it.     Nothing  is  said,  in  either 
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grant  or  deoree,  of  tale  or  low  or  marsh  laad  belonging  to 
the  island,  or  which  has  been  reputed  or  claimed  to  belong 
to  it.  These  words  are  of  the  vagnest  character.  Whatever 
maj  have  been  intended  by  them,  certain  it  is  that  the 
grantors,  Aspinwall  and  Bissell,  could  only  convey  what  they 
acquired  under  the  grant,  and  the  United  States  took,  and 
could  only  take,  such  interest;  and  that,  as  we  have  seen, 
was  limited  to  the  island,  bounded  by  the  water's  edge. 

From  the  date  of  that  conveyance  the  United  States  have 
been  in  possession  of  the  island,  and  have  constructed  there 
large  and  expensive  buildings  for  the  uses  of  a  navy,  includ- 
ing a  navy  yard.  Tbey  have  also  occasionally  asserted  own- 
ership over  the  adjacent  overflowed  lands,  but  the  acts  done 
by  them  were  not  of  a  character  to  indicate  any  settled  pur- 
pose of  occupying  the  lands,  or  devoting  them  to  any  public 
uses.  They  have  not  constructed  any  levees  to  prevent  their 
overflow,  or  made  any  efforts  to  reclaim  the  lands,  or  to 
subject  them  to  any  uses  of  the  government.  Two  shanties, 
ten-by-twelve,  erected  in  1874  or  1875  on  the  lands  nearly 
eight  miles  distant  from  the  island,  were  soon  abandoned, 
and  no  other  buildings  have  been  erected  on  them.  It  is 
plain  that  the  acts  which  the  United  States  are  said  to  have 
done  to  mark  their  control  of  the  overflowed  lands,  if  done 
by  a  private  party,  would  not  bar  the  plaintiffs  from  assert- 
ing their  right  of  possession.  There  was  on  their  part  no 
such  possession  as  would  set  the  statute  of  limitations  run- 
ning, and  which  in  time  might  ripen  into  a  title  against  the 
true  owners.  It  was  not  open,  exclusive,  and  continuous, 
such  as  to  give  notice  to  the  owners  of  an  intention  to  claim 
title  adversely  to  them;  and  the  testimony  indicates  that  the 
plaintiffs  were  ignorant  of  any  adverse  claim  on  the  part  of 
the  United  States  till  a  short  time  before  the  commencement 
of  this  suit.  It  was  not  accompanied  by  any  of  the  ordinary 
acts  indicating  ownership,  and  at  no  time  were  any  such 
acts  done  except  in  the  instance  mentioned,  where  the  two 
shanties  were  constructed,  but  soon  afterwards  abandoned. 

But,  independently  of  this  consideration,  we  doubt  very 
much  whether  the  United  States  can  acquire  title  by  adverse 
possession  against  the  right  of  a  private  citizen.   The  theory 
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that  an  open  and  uninterrupted  possession  of  land  by  a 
party,  not  being  the  real  owner,  may  ripen  into  title,  is 
founded  upon  the  supposed  acquiescence  of  the  owner  in 
the  claim  of  the  occupant  by  his  not  enteriug  upon  the 
property,  or  taking  legal  proceedings  to  recover  its  posses- 
sion. Statutes  of  limitation  do  not  run  against  the  United 
States  except  when  expressly  provided  by  congress,  and  no 
action  will  lie  against  them  by  a  private  citizen  except  by 
their  consent.  Legal  proceedings  to  enforce  the  claim  of  a 
citizen  to  lands  in  possession  of  the  United  States  could  not, 
therefore,  be  taken,  and  no  statutes  can  ran  against  one  to 
whom  the  courts  are  closed  for  the  maintenance  of  his 
claim.  Nor  could  the  citizen  assert  his  claim  to  such  lands 
by  entering  upon  them.  There  can  be  no  private  entry 
upon  land  for  the  assertion  of  one's  rights,  where  the  law 
does  not  allow  an  action  against  the  occupant  for  the  pos- 
session. In  the  present  case  the  United  States  are  not  sued. 
They  cannot  be  sued.  The  defendant  is  not  sued  in  his 
official  character,  but  as  an  individual.  He  is  alleged  to  be 
in  possession.  He  admits  that  he  is,  and  justifies  that  pos- 
session by  alleging  that  he  is  an  officer  of  tibe  United  States, 
and  acting  under  their  authority.  He  can  only  make  good 
this  defense  by  showing  that  the  United  States  were  law- 
fully authorized  to  put  him  in  possession  of  the  land,  and 
such  authority  they  only  possessed  if  they  held  the  title,  or 
had  the  assent  of  the  owner,  neither  of  which  is  shown  in 
the  present  case. 

We  do  not  give  any  weight  to  the  fact  that  in  1853,  by 
order  of  the  president  of  the  United  States,  Mare  island 
was  reserved,  with  all  its  alleged  appendages  of  tule  or 
marsh  lands  ordinarily  reputed  to  belong  to  such  island; 
for,  if  such  reservation  was  intended  to  include  all  the 
swamp  and  overflowed  lands  in  controversy,  it  was  to  that 
extent  inoperative, — the  title,  as  we  have  already  seen,  hav- 
ing passed  to  the  state  by  the  act  of  September  28,  1860. 

It  follows  from  what  we  have  said  that  findings  must  be 
had  upon  all  the  issues  in  favor  of  the  plaintiffs,  and  judg- 
ment entered  thereon  in  their  favor  for  the  possession  of 
the  premises  in  controversy. 
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ABANDONMENT. 
See  MiNiNO  Claims. 

ABATEMENT. 

1.  Plea  in  Abatement. — The  defendant   pleaded   in   abatement   that  the 

plaintifr  was  not  a  citizen  of  the  State  of  Nevada,  as  he  alleged,  but  of 
California,  to  which  the  plaintiff  replied ;  when  the  plea  was  duly  set 
down  for  hearing,  without  any  evidence  being  taken  or  offered  in  support 
thereof,  and  overruled,  and  the  defendant  allowed  a  day  within  which 
to  answer  to  the  merits;  Held,  that  the  plea  was  properly  disposed  of, 
and  that  the  question  of  plaintiff's  citizenship,  for  the  purposes  of  the 
case,  was  thereby  determined,  unless  a  rehearing  was  asked  for  and 
allowed,  and  that  the  same  defense  could  not  be  made  again  in  the  answer 
to  the  merits.    Sharon  v.  EiU,  290. 

2.  AonoN  ON  AN  ExTiBE  Demand. — Where  an  action  is  brought  on  a  part  only 

of  an  entire  and  indivisible  demand,  the  pendency  thereof  may  be  pleaded 
in  abatement  of  another  action  on  the  remainder,  and  a  judgment  in  either 
may  be  pleaded  in  bar  of  the  other.    Hughes  v.  D.  M,  &  T.  In,  Co.,  545. 

ADMIRALTY. 

1.  Saltaqe— AiroD^fT  OF  AwAED— How  ESTIMATED. — Tho  etomentfi  which  en* 

ter  into  the  estimate  in  fixing  th^  amount  of  ootnpeiiaaiioti  for  ft  salvage 
service  are:  [1)  The  value  of  the  property  HRVcd  ami  of  that  employed  in 
Having  it;  (2)  the  degree  of  peril  from  which  the  saved  property  is  de- 
livereJ;  (3)  the  risk  to  which  the  property  aod  persona  of  tho  aalvora 
are  exposed;  t4)  the  severity  and  danitiou  of  the  labor;  (5)  the  prompt^ 
neaa  with  wbich  the  aerviuf^s  are  interposed;  and  (6)  the  skill,  counigei 
and  jfidgment  involved  in  the  servi^Jtssi*     Qmtn  of  Pacijifit  195. 

2.  8am«^Dkcree  or  DuTHicT  Court  Affirmed.— As  in  thisj  case  all  of  th© 

elements  which  go  to  justify  the  largest  lillowatice  are  femud,  except  that 
the  duration  of  the  labor  was  not  long,  and  the  risk  to  the  salvors  and 
th&ir  property,  thongh  very  considerftble^  waa  not  of  a  very  extreme 
ch^uncter,  the  decree  of  the  district  court  awarding  siity-fonr  thousand 
leT^n  hand  red  dollara,  or  about  ten  per  cont^  of  the  valne  of  the  property 
saved,  is  afftrmed,  with  interest  upon  the  amount  of  the  award  from  the 
dale  of  the  decree  of  the  district  court  at  the  rate  of  iii  pfr  cent*     lb. 

8*  CAaittEB  DAM1.0B  TO  Caboo,— LiVml  dismisiied  on  Bfttiafrtotory  proof  that 
it  could  not  have  been  caused  by  the  fault  of  the  cjirriere.  The  Zeaktudia^ 
UWk 

*♦  JoiJjfiEK  OF  Causes  or  Action  iKKiMAKn  PKssoNwa. — The  admiralty  rulei 
from  12  to  20,  inc^u*iivf,  relatinfj;  lo  joinder  of  cauisea  of  iietion  do  not 
*pply  to  caaei  not  tht'reiii  ennm^^riLted;  but  the  satnei  under  rule  40,  may 
be  proceedtid  with,  in  thin  respect,  in  siich  inaniuir  as  the  court  may  deem 
Bxpedieat  for  the  ftdministration  of  Justice.     'I  Its  Uirtctw,  493. 
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ance  of  a  contract  of  affreightment,  the  facts  -^^^^^J^^  ^,  ^cmnt 
of  the  marter.  also  give  the  libellant  a  hen  onthej*^;;^^  proceeding 
of  his  cUim,  and  therefore  it  is  proper  and  ^^P^^^^^^^^  m  one 

against  the  owner  or  the  manter  and  the  Tes«jl  should  be  join 

6.  B^J'.  AnMXH..x..-Whentheposs^onof  p^^^ 

been  changed  by  means  in.olnng  the  ^^^^^^;'^Zld  contxary 
ceming  the  same,  or  soch  ^^^^^^  L^n^rZ^ 
thereto,  the  owner  or  other  person  «°^*l^\^°^"'J^iJ^^  to  obtain  the 
the  possession  thereof,  may  maintain  a  suit  in  admiralty  to 

7.  Dro  J5i...B^  -n  SP^ci^-Damages  that  ^  ^^^^\;^:^ 

result  of  the  act  complained  of.  and  therefore  ^-\'^^^^^^, 
special,  and  the  facts  constituting  them  must  be  particularly  atatea 

8.  P^lofo.Co..MBi.Hx..B-BxoHXO.  ^-"-^^o^^^^^ 

Columbia-river  is  the  boundary  between  two  ^^^JiT^^^^,  revised 
ington-within  the  purpose  and  spirit  of  section  *236  of  the^r^^^^ 
statutes,  and  therefore  the  state  of  Oregon  cannot  '^<1^  *  ^^  ^,  ^y 
in  or  out  of  said  river  to  take  an  Oregon  pilot  or  pay  bun  ^^^ 
pilotage,  if  the  master  thereof  prefers  to  and  does  take  a  Washmg. 
pilot.     The  Abercorn,  530. 

AGENCY. 

1.  AoENCT-NoTiCE.-The  knowledge  of  an  agent,  in  '^^P^* ^ /JV^'t 
matter  of  the  agency,  is  the  knowledge  of  the  principal.     Lafcm  v. 
G.  M.  Co.,  231. 

ALASKA. 

1.  Alaska-Not  "Indian  Countby. "-Alaska  is  not  ' '  ^''^^'' ^^"^^^ Z 
the  sense  in  which  that  phrase  is  used  in  the  intercourse  act  ol  loo 
the  revised  statutes.     Kie  v.  U.  S.,  579.  ,-  *  •  *  court  of 

2.   Idem— JuBisDicTioN  of  Distbict  Coubt  thebein.— The  district  c 

Alaska  has  jurisdiction  under  sections   5339   and   5341  of  the  re      ^^ 
statutes,  to  try  and  punish  any  inhabitant  of  the  district  for  the  ^ 
murder  or  manslaughter  committed  by  the  kUling  of  any  human  ^ 
therein;  but  the  law  of  Oregon  defining  the  crime  of  murder  or      ^^ 
slaughter,  and  prescribing  the  punishment   therefor,  is  not  in  force 
Alaska.     J6. 
3.    Ebboneous  Sentence.— The  plaintiflf  in    error   being   convicted  of  m  ^^ 
slaughter,   was  sentenced   to  punishment    tberefor   under  the  la 
Oregon  instead  of  the  act  of  1875  (18  Stats.  473).  whereby  his  i™P'^^°°^' 
znent   was  authorized  for   twenty  days    iu    excess   of    the  pumsiuu 
allowed  by  said  act:     Held,   that  the  judgment  was  erroneous,  aud 
sazne  was  reversed,  with  direction  to  have  the  plaintiff  in  error  senten 
according  to  law.     lb. 

ATTORNEY  AND  CLIENT. 
1.   Casb   IN  Judgment.— H.  was  appointed  the  attorney  of  the  defendant-* 
foreign  corporation  engaged  in  loaning  money   in  Oregon  on  note  and 


mortgage—and  on  February  12,  1883,  after  being  se  employed  about 
eight  years,  he  brought  an  action  against  eaid  corporation  to  recover  the 
Bum  of  twenty-one  thousand  two  hundred  and  fifty-eight  dollars  and 
eighty  cents,  the  alleged  value  of  his  services  for  that  period,  without 
specifying  any  particular  service,  except  attending  to  two  suits,  for  which 
he  claimed  the  sum  of  seven  hundred  and  fifty-five  dollars  and  eighty 
cents,  and  had  judgment  therein  for  eight  thousand  four  hundred  and 
seven  dollars  and  sixty-one  cents  and  three  hundred  and  ninety  dollars 
and  five  cents  costs  and  disbursements;  and  afterwards,  on  September  5, 
1884,  he  brought  this  action  against  said  corporation  to  recover  the  sum 
of  eleven  thousand  two  hundred  and  twenty-two  dollars  and  seventy-four 
cents,  with  interest  from  January  31,  1880,  for  services  as  an  attorney 
during  the  period  covered  by  the  former  action  in  makiug  and  delivering 
to  the  defendant  five  hundred  and  fifty-four  certificates  of  the  title  to 
lands  offered  to  the  latter  as  security  for  loans,  the  sum  demanded  being 
equal  in  amount  to  one  per  centum  of  the  moneys  loaned  on  the  lands 
included  in  said  certificates:  Held,  that  the  claim  now  sued  for  was  a 
part  of  an  entire  and  indivisible  demand  and  cause  of  action  existing 
when  the  former  action  was  brought,  and  that  the  judgment  therein  is  a 
bar  to  this  action.     Hughes  v.  D.  M.  &  T.  In,  Co,,  545. 

fi.  Attobnst  and  GiiiEirr. — The  services  of  a  standing  or  regularly  appointed 
attorney  are  usually  rendered  pursuant  to  some  general  agreement  or 
understanding,  and  whatever  is  due  therefor  at  the  expiration  of  the 
service  or  emplo5ment  constitutes  but  one  cause  of  action;  and  courts 
should  be  careful  in  such  cases,  in  the  application  of  a  rule  against  split- 
ting up  demands,  not  to  leave  any  loophole  through  which  an  attorney 
may  be  tempted  to  harass  and  oppress  his  client  with  vexatious  or  spite- 
ful litigation.     lb, 

9.  JuDOMiNT  NOT  SuspxNDKD  BY  Wbit  OF  Ebbob. — A  Writ  of  error  is  in  the 
natnre  of  a  new  suit  to  set  aside  or  annul  a  judgment  for  error  of  law 
apparent  on  the  face  of  the  record,  and  pending  the  same  the  judgment 
is  in  full  force  and  effect  as  a  bar  or  an  estoppel.    lb, 

A,  iNCOHdisTENT  POSITIONS  IN  CoDBT. — A  party  who  takes  a  position  in  the 
course  of  a  litigation  is  estopped  to  act  inconsistently  therewith,  so  long 
as  the  same  is  unretracted,  and  this  includes  the  case  of  one  who  having 
taken  a  judgment  of  this  court  against  himself,  to  the  supreme  court  on 
a  writ  of  error,  attempts,  while  said  proceeding  is  still  pending,  to  plead 
said  judgment  in  bar  of  an  action  against  himself  by  the  plaintiff 
therein.     Ih. 

5.  Attobney's  Fees. — A  contract  to  pay  an  attorney  four  hundred  dollars  a 
month  to  attend  to  certain  litigation :  Held,  to  have  been  tacitly  abandoned 
by  reason  of  unforeseen  delays  in  the  progress  of  the  litigation,  and  a 
gross  sum  allowed  for  the  services  of  the  attorney  thereafter.  Hickox  v. 
EUioU,  624. 

ATTORNEY'S  FEES. 
See  Attobnby  and  Client. 


AUTHORS'  RIGHTS. 
See  Injunction. 
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BONDS  AND  COUPONS. 

1.  OoUTom-^LDnTATioMa.— A   right  of  action  aocraes  upon    conpou  il 

the  moment  they  fall  due,  and  the  statute  of  limitations  commeneesto 
run  upon  coupons  from  their  maturity.    Na$h  ▼.  El  Dorado  Co.,  86. 

2.  Imtibsst  on  Coupons.— Under  section  1,917,  oiril  code  of  California, 

where  there  is  no  special  provision  as  to  interest  upon  bonds  and  oca- 
pons,  both  the  bonds  and  coupons  bear  interest,  after  maturity,  at  the 
ordinary  legal  rate,  whether  the  coupons  are  detached  from  the  bonds  or 
not.    lb. 

BBIDGE. 

1.  Natioabli  Watbbs  in  Obboon— Powsb  or  thi  Statb  OvEB-^Under  the 
ruling  in  CardweU  t.  Bridge  Company,  113  U.  8.  305,  the  proTiaion  in  the 
act  of  congress  of  February  U,  1859  (11  Stat.  383),  admitting  Oregon  into 
the  Union,  which  declares  that  "the  navigable  waters  of  said  state  shall 
be  common  highways  and  forerer  free,  as  well  to  the  inhabitants  of  said 
state  as  to  all  other  citizens  of  the  United  States,  without  any  tax,  duty, 
impost  or  toll  therefor,"  does  not  prevent  the  state  from  authorijsing  the 
erection  of  a  bridge  across  the  Wallamet  river  at  Portland,  however 
much  it  may  impede  and  obstruct  the  navigation  thereof;  nor  has  the 
United  States  circuit  court  any  jurisdiction  of  a  suit  to  enjoin  the  same. 
Shmrer  v.  Col.  River  Bridge  Co.,  576. 

BURDEN  OF  PROOF. 

1.  Idkh— BuBDiN  or  Pboof.— When  a  creditor  relinqmshes  a  lien  he  may 

have  on  the  property  of  his  debtor,  in  a  suit  to  collect  his  debt  from  the 
surety,  the  burden  or  proof  is  on  him  to  show  that  the  surety  was  not 
injured  by  such  relinquishment.    Alien  v.  O^DoncUd,  45. 

2.  BuBDiN  or  Pnoor. — The  burden  rests  on  the  party  claiming  protection  as  a 

bona  fide  purchaser,  to  prove,  affirmatively,  the  payment  of  value,  and, 
that  the  purchase  was  made  without  notice  of  the  prior  equity.  LaJdn 
V.  a.  B.  G.  M.  Co.,  231. 

CHAMPERTY. 

1.  Chamysbtt— LnoTATiON. — ^The  former  ruling  of  this  court  in  this  case 

(10  Sawy .  415),  that  the  agreement  made  in  California,  on  February  10, 
1874,  between  S.  G.  Elliott  and  Martin  White  for  the  loan  and  repayment 
of  money,  was  to  be  performed  in  that  state,  and  is  not  champertons; 
and  that  a  suit  may  be  maintained  to  enforce  a  security  for  a  debt  arising 
thereon,  without  reference  to  whether  an  action  on  the  debt  directly 
against  the  debtor  can  be  maintained  or  not,  considered  and  affirmed. 
Sichox  V.  Elliott,  624. 

2.  Rss  JuoioATA.— The  obligation  of  White  under  said  agreement,  and  the 

fact  of  his  baring  performed  the  same,  is  res  judicata  since  July  13, 1875, 
by  the  judgment  of  a  competent  court,  in  While  v.  ElliotL     lb. 

CHINESE. 
1.  Chinksb  Rbstriction  Aotb  —  Mbbchants  Tempouabilt  Dbpabtino.— a 
Chinese  merchant,  residing  and  doing  business  in  the  United  States,  who 
temporarily  departed  therefrom  before  the  passage  of  the  Chinese  restric- 
tion act,  is  entitled  to  re-enter  the  same  without  producing  the  certificate 
required  by  section  six  of  the  act  of  1882,  as  amended  in  1884.  In  re  Ah 
JPing,  17. 
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2.  Thk  Saub — Bbstbiction  Acts  How  Constbitxd. — ^The  acts  of  ooDgrMS^ 

oommonly  called  the  GhineBe  restriction  acts,  should  be  so  construed,  if 
possible,  as  not  to  bring  them  into  conflict  with  stipulations  in  the  treaties 
between  the  United  States  and  China.     16. 

3.  AfPXALB— Habeas   Gobpus. — Under  section  764  B.  S.,  amended  by  the 

act  of  March  3,  1885,  (Session  Laws,  1885,  437)  the  right  of  appealin 
hapeas  corpus  cases  is  absolute,  and  not  dependent  upon  the  discretion 
of  the  judge,  to  allow,  or  deny,  an  appeal.    In  re  Sung  Hung,  173. 

4.  Chinkse  Bbstbiction  Act. — Policy  of  allowing  appeals  on  questions  of 

fact,  arising  under  the  Chinese  restriction  act,  discussed,  and  limitationg 
on  the  right  of  appeal  suggested.    Ih, 

5.  Chinxss  Bbstbiction  Act— Bight  of  Chinaman  Dxtainsd  on  Boabiv 

Vesskl  to  Habeas  Cobpus — ^The  refusal  to  allow  a  Chinese  passenger  to 
land  is  a  restraint  of  his  liberty,  within  the  meaning  of  the  habeas  corpus 
act,  and  it  is  the  duty  of  the  court,  justice,  or  judge  to  whom  the  applica- 
tion for  a  writ  of  habeas  corpus  is  made,  to  forthwith  award  the  writ» 
unless  it  appears  from  the  petition  itself  that  the  party  is  not  entitled 
thereto.     (Bey.  Stat.,  sec.  755.)    Jung  Ah  Lung,  211. 

6.  Saio — Decision  op  CoLiiECTOB  not  Bes  Adjcdicata — ^The  court,  in  inves- 

tigating the  legality  of  the  detention  of  a  Chinese  passenger  on  board  a 
Tessel,  in  such  a  case,  is  not  bound  or  controlled  by  the  decision  of  the 
collector  of  the  port,  or  his  deputy,  as  to  the  right  of  such  passenger  ta 
land.    lb. 

7.  PowEB  OP  THE  Council  op  Pobtland  to  Pitnish  pob  Opium  Smoking. — 

Subdivision  6  of  section  37  of  the  charter  of  Portland  authorizes  the 
council  '<to  prevent  and  suppress  opium  smoking,  and  houses  or  placea 
kept  therefor,  and  to  punish  any  keeper  of  such  house  or  place  or  person 
who  smokes  therein  or  frequents  the  same:*'  Seld,  That  no  person  can  be^ 
punished  for  opium  smoking  under  this  authority,  unless  it  be  done  in  a 
house  or  place  kept  for  that  purpose.    Ah  Litf  447. 

8.  Laundbibs— Constitution  All  Law. -An  ordinance,   which   makes  it  an 

offense,  for  any  person  to  maintain,  or  carry  on  a  laundry,  wherein 
clothes  are  cleansed  for  hire,  within  the  habitable  portion  of  the  city  of 
Stockton,  is  unconstitutional,  and  void.    Ti  Loy,  472. 

9.  Foubteenth  AMENDMENT.--Such  Ordinance  violates  the  fourteenth  amend- 

ment of  the  national  constitution,  in  the  following  particulars:  1.  It 
abridges  *'the  privileges  and  immunities  of  citizens  of  the  United 
States."  2.  It  violates  the  personal  liberty  of  the  citizen.  3.  It  oper- 
ates to  deprive  the  citizen  of  property  without  due  process  of  law.  4.  It 
deprives  citizens  of  the  equal  protection  of  the  laws,    lb, 

10.  PoucE  PowEB. — The  ordinance  is  not  within  the  legitimate  scope  of  the 
police  power  of  the  state,  invoked  to  sustain  it.    lb. 

11.  Section  753,  Bevisbd  Statutes,  authorizes  the  discharge  of  the  peti- 
tioner,    lb. 

12.  Expulsion  op  Chinese — ^Violation  of  the  Tbeatt  and  Law  PEBMimNG 
THEM  to  Beside  in  the  United  States. — The  grand  jury  advised  to  find 
indictments  under  section  5336  of  the  B.  S.,  against  persons  guilty  of 
driving  or  attempting  to  drive  the  Chinene  out  of  the  country,  or  of  mal- 
treating or  intimidating  them  for  the  purpose  of  constraining  them  to 
depart  from  the  country,  because  such  conduct  is  calculated  and  primes 
fade  intended,  to  prevent  and  hinder  the  execution,  operation  or  fulfil- 
ment of  the  treaties  and  laws  of  the  United  States  permitting  the  Chinese 
to  reside  here.    Orand  Jury,  522. 
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13.  CosBTTTunovAL  Law— Skction  5519,  Bktibed  Statctbs.— The  oonstitii- 
tionality  of  section  5519  of  the  revised  statates  of  the  United  States,  to 
far  as  it  embraces  a  conspiracy  to  depriye  Chinese  residents  of  any  state, 
of  the  privileges  and  immanities  secared  to  them  by  existing  treaties, 
discussed,  and  a  certificate  of  opposition  of  opinion  between  the  jndgei 
granted.    In  rt  BaldiDin,  533. 

CITIZENSHIP. 

1.  CinzENSBiP. — Citizenship  is  a  sto^us  or  condition,  resulting  from  both  act 
and  intent ;  and  no  one  can  become  a  citizen  of  any  state  of  the  Union 
by  merely  intending  to,  nor  by  residence  therein  withoat  or  contrary  to 
such  intent ;  bnt  the  former  is  evidence  more  or  less  cogent,  according  to 
circumstances  of  the  latter.    Sharon  v.  2tU,  291. 

%  Idkm — FouBTEENTH  AMENDMENT. — The  first  clause  in  section  1  of  the 
fourteenth  amendment  is  a  restraint  on  the  power  of  a  state,  so  that  it 
cannot  exclude  a  citizen  of  the  United  States,  resident  therein,  from  the 
citizenship  thereof ;  but  such  amendment  does  not  have  the  effect  to 
make  such  resident  a  citizen  of  such  state  against  his  will  and  intention. 
Ih. 

CONSIDERATION  AND  FAILURE  OF. 

See   COMTBAOT. 

CONSTITUTIONAL  LAW. 

1.  Special  LnoTATioN  Acts  Constitutional. — ^The  Legislature  of  the  State 
of  California  has  the  power  to  pass  special  acts  of  limitation^  applicable 
to  a  particular  county  indebtedness.    Nash  v.  El  Dorado  Co,,  86 . 

d.  Idem— FooBTBBNTH  Amendment. — The  first  clause  in  section  1  of  the 
fourteenth  amendment  is  a  restraint  on  the  power  of  a  state  bo  that  it 
cannot  exclude  a  citizen  of  the  United  States,  resident  therein,  from  the 
citizenship  thereof ;  but  such  amendment  does  not  have  the  effect  to 
make  such  resident  a  citizen  of  such  state  against  his  will  and  intention. 
Sharon  v.  BiU,  290. 

3.  Same— Laundbt  Obdinancb — Constitutional  Law. — On  this  groand  the 

circuit  court  declined  to  hold  a  city  ordinance  invalid,  as  being  in  con- 
travention of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  which  ordinance  made  it  an  offense  *'  for  any  person  or  persons  to 
establish,  maintain,  or  carry  on  a  laundry  within  the  corporate  limits  of 
the  city  and  county  of  San  Francisco,  without  having  first  obtained  the 
consent  of  the  board  of  supervisors,  except  the  same  be  located  in  s 
building  constructed  either  of  brick  or  stone."     Wo  Lee,  429. 

4.  Laundbibs — Constitutional    Law.— An   ordinance   which  makes  it   an 

offense,  for  any  person  to  maintain,  or  carry  on  a  laundry,  wherein 
clothes  are  cleansed  for  hire,  within  the  habitable  portion  of  the  city  of 
Stockton,  is  unconstitutional  and  void.     Tie  Loy,  472. 

6.  Foubieenth  Amendment. — Such  ordinance  violates  the  fourteenth  amend- 
meut  of  the  national  constitution,  In  the  following  particuUrs:  1.  It 
abridges  '*the  privileges  and  immunities  of  citizens  of  the  United 
States."  2.  It  violates  the  personal  liberty  of  the  citizens.  3.  It  oper- 
ates to  deprive  the  citizen  of  property  without  due  process  of  law.  4.  It 
deprives  citizens  of  the  equal  protection  of  the  laws.    Ih. 

6.  Police  Powkb.— The  ordinance  is  not  within  the  legitimate  scope  of  the 
police  power  of  the  state,  invoked  to  sustain  it.    Ih, 


7.  SionoN  753,  Beyiskd  Statutes,  authorizes  the  discharge  of  the  peti- 

tioner,   lb, 

8.  CoNSTiTunoNAL  Law— Section  5519,  Revised  Statutes. — ^The  constita- 

tionality  of  section  5519  of  the  revised  statutes  of  the  United  States,  so 
far  as  it  embraces  a  conspiracy  to  deprive  Chinese  residents  of  any  state, 
of  the  privileges  and  immunities  secured  to  them  by  existing  treaties, 
discussed,  and  a  certificate  of  opposition  of  opinion  between  the  judges 
granted.    In  re  Baldwin,  533. 

See  Bailwat  Gobpobation,  Chinssb. 
CONVEYANCE. 
1 .  CoNsiDEBATiON  IN  D  BED  NoT  EviDBNOE .  — An  acknowledgment  of  payment  of 
consideration  in  a  deed,  is  not  evidence  of  payment  of  value,  as  against 
the  owner  of  the  prior  equity.     Lakin  v.  8.  £.  G.  M.  Co.,  231. 

CONTRACT. 

1 .  A  CoNTBAcrr  to  Build  ob  Repaib. — A  court  of  equity,  as  a  rule,  will  not 

enforce  the  performance  of  a  contract  to  construct  or  repair  a  railway. 
0.  R.  C.  V.  0.  R.  &  Nav,  Co,,  33. 

2.  Abticle  to  be  Satisfactoby  to  Pubchaseb — Where  a  contract  is  made 

to  make  and  deliver  an  article  which  shall  be  satisfactory  to  the  purchaser, 
the  article  must  be  satisfactory  to  him,  or  he  is  not  bound  to  take  it. 
S,  M,  Co.  V.  CUco,  183. 

3.  It  is  Not  Sutfioiemt  that  it  Ought  to  be  Satisfactoby  -It  must,  in 

fact,  be  satisfactory.     Ih, 

4.  Bad  Faith  in  Pabty  to  be  Satisfied — ^Where.the  party  to  be  satisfied  is, 

in  fact,  satisfied,  but  in  bad  faith,  and  in  fraud  of  the  rights  of  the  other 
contracting  party,  declares  that  he  is  not  satisfied,  the  contract  has  been 
fnlly  performed,  and  the  purchaser  is  bound  to  accept  the  article  con- 
tracted for.    lb, 

5.  Committee  to  be  Satisfied — Where  a  steam  fire  engine  was  contracted 

for,  to  be  satisfactory  to  the  fire  committee  of  the  town,  and  there  was  a 
change  in  the  members  of  the  committee  after  the  contract  was  made, 
and  before  the  tender  of  the  engine,  under  it:  HMt  that  the  committee 
to  be  satisfied  id  the  committee  existing  at  the  time  of  the  peformance  of 
the  contract  and  tender  of  the  engine .     lb, 

6.  Pbomissoby  Note  —  Assignment    of   Mail  Contbact — Cutting  Down 

Route — Failube  of  Considebation — Pabolb  Evidence  Inadmissible 
toYaby  Wbiiten  Contbact. — The  defendants  executed  their  promissory 
note  in  pursuance  of  a  written  contract  for  and  in  payment  of  an  as- 
signment to  them  of  a  govermental  contract  for  carrying  the  mails,  over 
a  route  which  was,  under  the  existing  law,  liable  at  any  time  to  be  cut 
down  by  the  government,  with  a  corresponding  reduction  of  the  amount 
to  be  paid.  The  route  was  cut  down,  after  the  assignment,  and  a  cor- 
responding reduction  made  in  the  amount  of  money  paid  under  the  mail 
contract:  Heldt  in  an  action  on  said  note,  that  the  cutting  down  of  the 
route,  and  the  reduction  of  the  amount  paid,  did  not  constitute  a  partial 
failure  of  consideration  for  the  note;  and  that  in  the  absence  of  such 
provision  in  the  written  contract  for  the  assignment,  parol  evidence  was 
inadmissible  to  show  a  verbal  agreement,  at  the  time  the  contract  was 
made,  whereby  the  defendants  were  to  be  liable,  on  their  note,  only  for 
the  portion  of  the  route  that  was  continued.      TT.  F.  it  Co,  v.  L'mr,  %1X 


i 


686  Index. 

7.  Tendob  a»d  Vemdeb — OoirrBAor — Comsiobb^tion — Wbettbn  Oosibaci.— 

The  real  consideration  for  a  oontraot  to  oonyej  may  be  shoim,  althoo^ 
the  contract  states  only  a  nominal  one.     Waterman  t.  Waterman,  489. 

5,  CoNTBACT — Adbquact  OF  CoiwiDEBATioN — ^Etddbnob. — Where  a  party  ad- 

vances several  thousand  dollars  to  develop  certain  silver  mines,  in  con- 
sideration of  which  he  is  to  be  repaid  ont  of  their  first  product,  and 
receive  in  addition  an  undivided  fractional  ^tat  of  the  mines:  Held,  that 
the  contract  cannot  be  avoided  on  the  gronnd  that  the  consideration  vat 
inadequate.    Ih, 

9.  Sake— Uncbbtaintt — Habdship. — On  the  same  state  of  facta:  £r«2d,  that 

the  contract  cannot  be  avoided  on  the  ground  that  the  property  to  be  con- 
veyed is  uncertain,  or  that  the  performance  of  the  contract  would  iroik 
hardship.    lb. 

10.  Same — ^MnTUAiJTT — Option. — In  an  action  on  a  contract,  want  of  mutoslitj 
cannot  be  set  up  as  a  defense  by  the  party  who  has  received  the  benefit 
simply  because  it  was  left  optional  with  the  other  party  as  to  whether  he 
would  enforce  his  right.    Ih. 

11.  Sake — Seciteitt — Evidence. — Evidence  considered,  and  ITeld  not  to  sua- 
tain  the  position  that  the  contract  o  convey  was  given  simply  as  secimty 
for  the  money  advanced.    lb. 

CONTEMPT. 

1.  The  JiniiSDXOTioN  of  the  United  States  Goubtb  of  offenses  committed  in 

places  in  California  purchased  by  the  United  States,  by  the  consent  of 
the  legislature  of  the  state,  for  a  custom  house,  and  other  needful  build- 
ings,  and  used  for  such  buildings,  is  exclusive.    Sharon  v.  HUl,  122. 

2.  Deadly  Weapons—Contempt  and  Offenses. — The  drawing  of  a  pistol. 

and  threatening  the  lives  of  counsel,  in  the  presence  of  an  ezamimer  in 
chancery  while  taking  testimony  in  an  equity  case,  pending  in  the  United 
States  circuit  court,  in  the  chambers  of  the  judge  adjoining  the  court- 
room, situate  upon  land  thus  under  the  exclusive  jurisdiction  of  the 
United  States,  is  both  a  contempt  of  court,  punishable  as  such,  and 
an  offense  under  the  statutes  of  the  United  States,  punishable  on  indict- 
ment,   lb. 

8.  Contempt  of  Coubt— Offenses  Undeb  the  Statdtb.—  Where  the  same 

acts  constitute  offenses  against  the  United  States,  punishable  upon  in- 
formation or  indictment,  and  at  the  same  time  a  contempt  of  court,  pun- 
ishable as  such,  and  there  is  no  special  end,  in  the  administration  of  jus- 
tice, to  be  accomplished  by  proceeding,  summarily,  on  process  for  con- 
tempt, the  court  may  waive  the  process  for  contempt,  and  leave  the 
government  to  proceed  to  punish  the  offense  under  the  statute.  lb, 
4.  Ibmbd  Attobnets. — The  going  into  court,  by  members  of  the  bar,  aimed 
with  deadly  weapons,  characterized  as  not  only  a  contempt  of  court,  bnt 
also  professional  misconduct  that  ought  to  be  punished  by  suspension  from 
practice  or  disbarment.    lb. 

6.  iNJCNonoN— -Modifioation  of  Obdbb — Sebviob  of  Papbbs. — ^The  rules 

and  practice  of  the  circuit  court  of  the  ninth  circuit,  on  an  order  to  show 
cause  why  an  injunction  should  not  be  modified,  require  copies  of  all 
the  moving  papers  to  be  served  with  the  order;  and  mere  supporting 
affidavits  cannot  be  filed  in  opposition  to  the  affidavits  showing  oaufle, 
where  the  latter  only  controvert  the  moving  affidavits,  and  do  not  set  up 


any  new  affirmatiTe  matter  constituting  adefense.  Eardt  t.  Liberty  HiU 
C.  M,  A  W,  Co.,  611. 
6.  CoMTBMPT— VioiiATiOM  OF  Injumotion — MnviNO  Dbbbis. — Banning  a  tun- 
nel twenty-flye  hundred  feet  into  respondent's  mine^  and  washing  the 
earth  removed  therefrom,  and  washing  the  earth  from  caves  of  the  banks, 
occurring  from  time  to  time,  by  a  hydraulic  monitor,  and  other  washings 
of  earth  and  debris  by  water  flowing  over  the  high  banks  of  the  mine  into 
a  tributary  of  the  Yuba  riyer,  constitute  a  violation  of  the  injunction  per- 
petually restraining  defendants  ''from  discharging  or  dumping  into  the 
Yuba  river  or  its  tributaries  any  of  the  tailings,  boulders,  cobble-stones, 
gravel,  sand,  clay,  debris,  or  other  refuse  matter, "from  any  of  their 
mines;  and  a  contempt.  A  fine  of  fifteen  hundred  dollars  imposed  as  a 
punishment  for  the  contempt.     In  re  N.  Bloom,  G,  M,  Co,,  590. 

COEPORATIONS. 

1.  GonNmn  abe  Cobporations  Subject  to  be  Sued.— Section  4,000  politi- 
cal code,  constitutes  counties  corporations,  and  sections  4,002-3  author- 
ize them  to  be  sued.    Nash  v.  Eldorado  Co, ,  86. 
See  Bailwat  Gobpobations. 
COSTS. 

1.  CosTB  -Final  Heabino  in  Equity— Section  824  Bevisbd  Statutes  Con- 
errBUED. — To  constitute  "a  final  hearing  in  equity  or  admiralty,"  within 
the  meaning  of  section  824,  B.  S.,  there  must  be  a  hearing  of  the  cause 
on  its  merits,  that  is,  a  submission  of  it  to  the  court,  in  such  shape  as 
the  parties  choose  to  give  it,  with  a  view  to  a  determination  whether  the 
plaintifif  or  libellant  has  made  out  the  case  stated  by  him  in  his  bill  or 
libel,  on  the  ground  for  the  permanent  relief  which  his  pleading  seeks, 
on  such  proof  as  the  parties  place  before  the  court,  be  the  case  one  of 
pro  confesso  on  bill,  or  libel  and  answer,  or  pleadings  alone,  or  pleadings 
and  proofs.    Meroartney  v.  CriUenden,  113. 

COURTS  MARTIAL. 
1.  CouBTB  Martial  — JuRisDicmoN  op  Civil  Coubtb  —  Habeas  Coepus. — 
Within  the  sphere  of  their  jurisdiction,  the  judgment  and  sentences  of 
courts  martial  are  as  final  and  conclusive  as  those  of  civil  tribunals  of 
last  resort,  and  the  only  authority  of  the  civil  courts  is  to  inquire 
whether  the  military  authorities  are  proceeJitii;  it^uliirlj  within  their 
Jurisdiction »  If  they  art^  they  uannot  be  icterfeted  with,  uo  mattei  what 
«n-ori  may  be  committed  in  the  exerdse  of  their  lawful  jurisdtc^tioti.  In 
rt  McVey,  23. 

CEIMINAL  LAW. 

1.  JoiNDEB  OF  OFFKNSEa — Tbial  AND  PuNisHaiEsT  Teibbfob — -When  two 
or  more  distinot  offenses  are  joinod  in  »ne  indictment,  under  section  10>24 
of  the  revised  statuteut  or  two  or  moTe  indictments  therefor  are  consoli- 
dated, lb**  jury  may  find  the  defendant  guilty  of  one  chfttge  and  not  of 
another,  and  may  fibd  a  verdict  aa  to  one  or  more  of  the  chargest  ^^d  be 
diftoharged  from  the  consideration  of  the  remainder,  on  which  the  de- 
fendant may  be  thereafter  tried,  as  if  a  jury  bad  not  been  inipaaneled  in 
the  case;  and  the  defendant  may  be  sentenced  to  re<!eive  the  maiLmum 
punighment  for  each  oiTenae  or  charge  of  which  the  jury  may  find  him 
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3.  FoBGimT— What  Oonstitutxs.— The  postmaBter  at  Lewiston,  Idaho,  iisaed 
a  postal  money  order  on  the  application  of  a  fictitious  person,  withoat 
oonsideration  therefor,  payable  to  a  certain  bank,  to  which  he  at  the  same 
time  wrote  in  the  name  of  each  person,  directing  that  the  amount  of  the 
order  be  collected  and  remitted  to  him,  at  Pierce  city,  in  a  registered 
package,  which  he  intercepted  as  it  passed  through  his  office,  and  oon- 
▼erted  the  contents  to  his  own  ase:  Held,  that  the  act  of  the  postmastor 
constituted  forgery,  both  at  common  law  and  under  the  statute  of  the 
United  States.    (Sec.  &463,  B.  8.)    lb. 

3.  "Brnmuvi — Skotiom  2294  or  the  Betisbd  Statutsb. — An  applicant  for  the 

entry  of  land,  under  the  homestead  act,  may  make  oath  to  the  ex- 
cusatory facts  that  authorize  him  to  verify  the  affldayit  aooompanyiog 
his  application,  before  the  derk  of  the  county,  as  provided  in  section 
2294  of  the  revised  statutes,  and  if  such  oath  is  willfully  and  knowingly 
false  in  any  material  particular,  or  includes  a  statement  of  fact  which 
such  applicant  did  not  believe,  he  is  guilty  of  perjury  as  defined  by  sec- 
tion 5392  of  the  revised  statutes.     U.  S,  v.  Searing,  514. 

4.  Idbm— Ai«LSOATioM  THAT  Oath  IB  "  GoRRimLT"  FAX<8B.--It  is  uot  neoss- 

sary  in  an  indictment  under  section  4392  of  the  revised  statutes  to  allege 
that  the  oath  of  the  defendant  was  *'  corruptly"  false,  but  it  is  BufficienS 
to  describe  the  offense  in  the  language  of  the  statute.    Ih, 

5.  JuBAT. — In  an  indictment  for  perjury  in  swearing  to  an  affidavit,  it  is  not 

necessary  that  it  should  appear  that  the  officer  before  whom  the  oath 
was  taken  wrote  a  jurat  or  memorandum  of  the  transaction  on  the  in- 
strument; but  it  is  sufficient,  after  setting  out  the  affidavit,  to  allege  that 
the  defendant,  being  duly  sworn,  did  depose  and  say  that  the  same  was 
true;  and  the  facts  may  be  proved  by  parole.    lb. 

6.  AzxBOATioN  THAT  DsFSKDAiTr  WAS  SwoBN.-^Iu  su  indictment  for  peijnzy 

it  must  distinctly  appear  that  the  def^dant  was  duly  sworn.    lb. 

7.  Expulsion  of  Ohinbsb — Violation  or  the  Tbbaty  and  Law  Pbbmittibq 

THEM  TO  Bbbidb  IN  THE  Unitbd  Statbs.— The  grand  jury  advised  to  find 
indictments  under  section  5336  of  the  B.  S.,  against  persons  guilty  of 
driving  or  attempting  to  drive  the  Chinese  out  of  the  country,  or  of  mal- 
treating or  intimidating  them  for  the  purpose  of  constraining  them  to 
depart  from  the  country,  because  such  conduct  is  calculated  and  prima 
facie  intended,  to  prevent  and  hinder  the  execution,  operation  or  fulfil- 
ment of  the  treaties  and  laws  of  the  United  States  permitting  the  Chinese 
to  reside  here.    Grand  Jury,  522. 

8.  Pbesenob  or  the  Detendant. — In  the  trial  of  a  criminal  action  involnng 

corporal  punishment,  the  record  ehould  show  that  the  defendant  was 
present;  but  it  is  sufficient  if  his  presence  may  be  fairly  inferred  from  the 
whole  record,  without  being  explicitly  stated  at  every  stage  of  the  pro- 
cedure.   EU  V.  U.  5.,  581. 

CUSTOMS. 

See  Duties. 

DAMAGES,  AND  MEASURE  OF. 
1.  Mbasube  or  Damages  in  Action  roB  the  Convebsion  or  Timbxb.— An 
innocent  purchaser,  from  a  willful  trespasser,  of  timber  cut  on  the  pub- 
lic land  is  liable  for  the  value  of  the  timber  at  the  date  of  such  purchase, 
including  the  increased  value  which  said  trespasser  had  bestowed 
upon  ii.     U.  8.  v.  HUlner,  406. 


2.  Case  in  Judgment.— H.  purchased  50,000  feet  of  lumber  at  the  mill  of  E., 

made  from  timber  willfully  cmt  from  the  publio  land  by  the  latter  with- 
out the  knowledge  of  H.,  and  hauled  the  same  to  Baker  City,  a  diatanoe 
of  twenty  miles,  at  a  cost  of  $5  per  thousand,  where  he  disposed  of  it 
at  $16  per  thousand:  Held,  that  in  an  action  by  the  United  States  to 
recoTer  damages  for  the  oonyersion  of  said  timber,  the  true  measure 
thereof  was  the  value  of  the  lumber  at  the  mill.    lb. 

3.  Niw  Tbiai«— Intkust  on  Valui  of  Pbopxbtt  GoNTEBTU>.->On  the  trial 

it  was  taken  for  granted  that  the  lumber  was  delivered  to  the  defendant 
at  Baker  City,  and  the  jury  took  ita  value  there  as  the  measure  of  dam- 
ages; but  on  a  motion  for  a  new  trial,  it  being  admitted  that  the  defend- 
ant paid  for  hauling  the  lumber  to  that  place,  and  no  objection  being 
made  to  the  omission  to  prove  that  fact  on  the  trial,  a  new  trial  was 
granted  the^  defendant,  unless  the  plaintiff  would  remit  the  cost  of  haul- 
ing, $250,  leas  $120,  the  amount  of  three  years'  interest  on  the  value  of 
the  lumber  at  the  mill,  which  the  plaintiff  had  omitted  to  daim  <m  the 
trial.    76. 

4.  Damaoxs   Allowed  FASsxHaBBS  vob  Bad  Qualitt   of  Food.       Bark 

Murray,  416. 

5.  DAMAOEa— Gbnbbal  and  Speolal.— Damages  that  are  not  the  necessary 

result  of  the  act  complained  of,  and  therefore  not  implied  by  law,  are 
special,  and  the  facts  constituting  them  must  be  particularly  stated  in  the 
libel.     The  Director,  494. 

DEDICATION  OP  STBEETS. 
See  Pobtland. 

DEMUBBEB. 
See  Estoppel. 

DEPOSITIONS. 
1.  Depositions — Objection  to. — A  technical  objection  to  evidence  taken  in  a 
suit  in  equity  must  be  made  by  motion  to  suppress  before  the  cause  is 
set  for  hearing.    Hickox  v.  Elliott,  624. 

DUTIES. 

1.  Dutiable  Value  of  Iicpobtbd  Mebchandibb — ^Valub  of  Covxbino  Not  to 

be  Included  Thebbin.— Section  7  of  the  Act  of  March  3,  1883  (22  Stat., 
623) ,  not  only  repeals  section  2907  of  the  B.  S. ,  authorizing  the  value  of  the 
'*  covering  "  to  be  added  to  the  wholesale  price  of  imported  merchandise 
for  the  purpose  of  ascertaining  ita  dutiable  value,  but  positively  prohibits 
the  value  of  such  '* covering"  from  being  estimated  as  a  part  of  such 
dutiable  value,  and  therefore  the  value  of  barrels  in  which  Portland 
cement  is  imported  cannot  be  added  to  the  wholesale  price  of  the  latter 
as  an  element  of  its  dutiable  value.    Meyera  v.  Shurileff,  50. 

2.  Assistant  Sbcbetabt  of  the  Tbeasubt— Authobttt  of. — The  assistant 

secretary  of  the  treasury  is  not  the  deputy  of  the  secretary,  but  only  his 
aid,  and  his  acts  are  not  valid  unless  specially  authorized  by  law  or  pre- 
s<»ribed  by  the  secretary  (sections  161, 245,  B.  S.);  but  a  letter  written 
by  him  to  a  collector  of  customs  concerning  the  deposit  of  money  in  his 
custody,  will  be  presumed  to  have  been  written  by  authority  of  the  seo- 
retary  until  the  contrary  appears.  U,  8,  v.  Adams,  103. 
44 
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3.  Oau  zk  JuDomMT.  —  In  1866,  A.  was  collector  of  onstoms  at  Aatom, 
Oregon,  when  and  where  he  reoeiyed  a  letter  signed  by  the  assiBtant  sec- 
retary  of  the  treasury,  directing  him  to  take  forty-six  thousand  fiTe  hun- 
dred dollars  in  gold  coin,  theretofore  receiyed  by  him  in  payment  of  du- 
ties, and  then  in  his  custody,  to  San  Francisco,  and  deposit  the  same  with 
the  assistant  treasurer ;  in  pursuance  of  which  direction  the  collector  sailed 
for  San  Franoisoo  on  the  current  steamer  with  said  money  in  his  trunk, 
and  on  the  way  twenty  thousand  dollars  of  the  same  was  stolen  there- 
from, without  any  want  of  ordinary  care  and  diligence  on  his  part,  a 
portion  of  which  was  afterward  reooyered,  so  as  to  reduce  the  loss  to 
twelye  thousand  six  hundred  and  ninety-sixty  dollars  and  twenty-eight 
oents,  for  which  the  goyemment  sued  the  collector  and  his  sureties  on 
their  bond;  the  defendants  pleaded  these  facts  in  defense,  and  claimed 
they  were  not  liable  on  the  bond,  to  which  the  plaintiff  demmred.  Bdd: 
1 — ^that  the  carriage  of  this  money  to  San  Francisco  was  no  part  of  the 
duty  of  A  as  collector  (section  3639,  B.  8.)»  and  therefore  his  sureties  are 
not  responsible  for  his  conduct  while  so  engaged;  and  2 — that  in  the 
transportation  of  said  money,  A  was  simply  acting  as  a  private  carrier 
for  the  goyernment,  and  is  not  liable  on  his  bond  for  his  conduct,  or 
otherwise,  except  for  the  want  of  ordinary  care  and  diligence.    lb. 

EQUITY. 

1.  A  GoNTBAOT  TO  BtTiLD  OB  Bbpaib. — ^A  court  of  cquity,  as  a  rale,  will  not 

enforce  the  performance  of  a  contract  to  construct  or  repair  a  railway. 
Or.  R.  Co.  y.  0.  R.  cfc  Nav.  Co.,  33. 

2.  Allkoation  in  Answeb  in  Equity,  whin  EymENci  fob  thx  Dxtbndjlst.— 

When  a  defendant,  in  his  answer,  admits  a  fact  stated  in  the  bill,  and 
then  undertakes  to  ayoid  it  by  another  fact,  the  admission  is  not  quali- 
fied by  the  matter  in  ayoidance,  which  is  not  deemed  responsiye  to  the 
bill,  unless  the  admission  and  ayoidance  constitute  but  one  fact  or  trans- 
action, in  which  case  the  answer  is  deemed  responsiye  to  the  bill  and 
eyidence  of  the  whole  statement,  including  the  matter  in  ayoidance. 
Reid  y.  McCjoUlisier,  35. 

3.  GoNCLiTsioNS  OF  Law. — It  is  sometimes  necessary  and  proper  in  equity 

pleadings  to  make  deductions  from  the  facts  stated,  that  are  more  or  less 
conclusions  of  law.    AUen  y.  O'DonM,  45. 

4.  Costs— Final  Hkabino  in  Equity— Skction  824  BsyisED  Statutes  Cos- 

btbukd. — To  constitute  *'  a  final  hearing  in  equity  or  admiralty,"  within 
the  meaning  of  section  824^  R  S.,  there  must  be  a  hearing  of  the  cause 
on  its  merits,  that  is,  a  submission  of  it  to  the  court,  in  such  shape  as 
the  parties  choose  to  giye  it,  with  a  view  to  a  determination  whether  the 
plaintiff  or  libellant  has  made  out  the  case  stated  by  him  in  his  bill  or 
libel,  on  the  ground  for  the  permanent  relief  which  his  pleading  seeks, 
on  such  proof  as  the  parties  place  before  the  court,  be  the  case  one  of 
pro  oonfesao  on  bill,  or  libel  and  answer,  or  pleadings  alone,  or  pleadings 
and  proofs.     Mercariney  y.  Crittenden,  113. 

5.  EXGBFTIONS    to    AnSWBB    IN    EqUTTY    FOB    INSUFFICIENCY— ExoeptioUS    fOI 

insufficiency  of  answer  to  particular  allegations  in  bills  of  equity  only  lie 
where  a  discoyery  is  sought — where  the  complainant  seeks  eyidence  to 
sustain  his  bill.    U.  8.\.  McLaughlin,  139. 

6.  Same — Gobpobations— Infants,  etc. — Such    exceptions   do   not    lie  to 

answers  of  corporations;  to  answers  wherein  the  defendant's  oath  is 
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waiyed;  to  answers  of  the  attorney  general,  or  to  answers  of  infants; 
because  such  answers  are  not  eyidence.  lb. 

7.  Thk  Foundatiok  fob  an  Exception  fob  Insufficixnct  consists  of  a  suffi- 
cient allegation  in  the  bill  and  a  sufficient  interrogatory  based  upon  it. 
lb. 

S.  8am«— Under  the  old  equity  practice,  the  general  interrogatory,  at  the  end 
of  the  bill,  requiring  defendant  "to  answer  every  allegation  as  fully  and 
particularly  as  if  specifically  interrogated  thereto,"  was  held  to  afford  a 
foundation  for  an  exception  for  insufficiency.  But  it  was  necessary  that 
there  should  be  either  a  special  interrogatory,  or  this  general  requirement. 
76. 

9.  Undbb  Equitt  Bviiis  41-AZ,  it  is,  at  least,  doubtful,  whether  an  exception, 

for  insufficiency  would  now  lie  in  the  national  courts  without  a  special 
interrogatory.    76. 

10.  Pbacticb  of  ExoKPTDvo  FOB  Inscjffiounot  Obsolitb  anb  Danobbous  to 
CoMFiiAiNAirt^-Where  the  parties  are  competent  witnesses,  the  practice 
of  calling  for  a  discovery,  and  excepting  to  answers  for  insufficiency,  is 
useless  and  becoming  obsolete.  The  great  inconyenience  and  danger  to 
complainant  of  pressing  the  defendant  to  positive  denials  by  exceptions, 
pointed  out.    lb. 

11.  Bills  of  Disoovbbt  Obsolete— Whether  a  pure  bill  of  discovery  will  lie* 
where  the  parties  are  competent  witnesses,  qucBref   Tb. 

12.  Exceptions  fob  Impebtinbnce — The  court  will  not  order  matter  excepted 
to  as  impertinent  to  be  stricken  out,  unless  its  impertinence  is  very  fully 
and  clearly  made  to  appear.  Nor  will  the  court  strike  out  matter  as 
impertinent  because  there  are  here  and  there  a  few  unnecessary  words  • 
76. 

13.  Final  Location  of  Railroad  Land  Gbant— Suggestion  as  to  when  loca- 
tion becomes  definitely  fixed,  under  the  Union  Pacific  Railroad  grant,  so 
as  to  perfect  the  right  of  the  grantee  to  the  land.   76. 

14.  Pleading  of  Laches,  etc. — No  formal  plea  of  the  statute  of  limitations,  or 
of  the  special  facts,  is  necessary  to  raise  the  defense  of  laches,  neglect, 
or  acquiescence,  in  a  court  of  equity.    Lahin  v.  S.  B.  Q.  M.  Co.,  231. 

15.  The  Foub  Yeabs  Limitation  applies  to  this  case,  as  stated  in  the  eighth 
headnote,  it  not  being,  technically,  a  suit  for  '*  relief  on  the  ground  of 
fraud."    76. 

16.  Btatutb  of, Limitations — Gonbtbuctivb  Tbust. — The  statute  does  not 
begin  to  run  against  a  eesbui  qm  trust  in  possession,  until  an  ouster,  whether 
the  trust  be  express  or  implied.    76. 

17.  Lachxs. — ^What  equitable  circumstance  will  defeat  the  defense  of  laches, 
considered.    76. 

18.  Suit  to  Rescind  Contbaot  on  the  Gbound  of  Fbaud.— A  court  of 
equity  will  decree  a  rescission  of  a  contract  obtained  by  the  fraudulent 
representations  or  conduct  of  one  of  the  parties  thereto,  on  the  com- 
plaint of  the  other,  when  it  satisfactorily  appears  that  the  party  seeking 
the  rescission  has  been  misled  in  regard  to  a  material  matter  by  such  rep- 
resentation or  conduct,  to  his  injury  or  prejudice.    Btdey  v.  Rud,  259. 

19.  Idem. — But  when  the  facts  are  known  to  both  parties  and  each  acts  on 
his  own  judgment,  the  court  will  not  rescind  the  contract  because  it 
turns  out  that  they  or  either  of  them  were  mistaken  as  to  the 
legal  effect  of  the  facts  or  the  rights  or  obligations  of  the  parties  there- 
under; and  particularly  when  such  mistake  can  in  no  way  ixguriously 
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■ffeot  the  right  of  the  party  oompUining;  under  the  contract*  or  prerent 
him  from  obtaining  and  receiving  all  the  benefit  contemplated  by  it  and 
to  which  he  is  entitled  under  it.   lb. 

90.  Bbfobkation  or  Poliot. — ^A  demnrrer  to  a  bill  for  the  reformation  of  a 
policy  of  insurance  will  be  snstained,  when  it  appears  that  by  reason  of 
the  lapee  of  time  no  action  can  be  maintained  thereon  for  any  cmm, 
when  reformed.  A  coart  will  only  decree  the  reformation  of  an  instni- 
ment  aa  a  means  of  eaabling  a  party  thereto  to  assert  or  maintain  somA 
right  thereunder.    Thompson  t.  Phoenix  Ins.  Oo.,  276. 

91.  Uhitbd  Statu  Cowts  or  Eqititt— Statb  Statutu  BKz«A]iazMo  Eqviz^ 
▲BUI  Biqbts  Appuoa^s  to. — A  state  statute  merely  regolattng  pro- 
cedure is  not  applicable  to  United  States  courts  of  equity.  But,  wheie 
a  state  statute  enlarges  a  party's  equitable  rights,  by  creating  a  new 
remedy,  under  given  circumstances,  such  equitable  rights  may  be  en- 
forced in  the  United  States  circuit  court.     W.  F,  A  Go.  t.  MvMir,  980. 

99.  The  Sams— Oalifobmia  Statute  ENiiABonra  Bight  of  IiiTEBPiiBAi>iB.— 
Section  886  of  the  California  code  of  civil  procedure,  provides  that 
**  whenever  conflicting  claims  are,  or  may  be  made,  upon  a  person  for, 
or  relating  to,  personal  property,  or  the  performance  of  an  obligation* 
or  any  portion  thereof,  such  person  may  bring  an  action  against  the  con- 
flicting claimants  to  compel  them  to  interplead,  and  litigate  their  seveial 
claims  among  themselves.  The  action  of  interpleader  may  be  main- 
tained, and  the  applicant,  or  plaintiff,  be  discharged  from  liability  to  sll 
or  any  of  the  conflicting  claimants,  aUhovjgh  tktir  IMJb^  or  Mkms  Aave  noia 
common  oH^n,  orartnoi  tdentiooZ,  bui  art  adverse  to  and  ind^pendad  of 
one  another.  **  Eeid,  that  such  provision  is  not  a  mere  regulation  of  pro. 
eedure;  that  it  creates  a  new  right  by  enlarging  the  scope  of  the  remedy; 
and  that  the  right  to  interplead  adverse  claimants,  so  created,  may  be 
enforced  in  equity  in  the  United  States  circuit  court.   lb. 

23.  The  Same— Intbbpliadbb  Unobb  Obioihal  Csakobbt  Pbaoticb— Gasi 
IM  JuDOMKKT.— The  defendant  8.  sold  a  mining  claim  to  the  defendant, 
the  S.  D.  Co.,  for  ten  thousand  dollars,  and  received  in  payment  a 
check  for  that  amount  on  the  Bank  of  California.  S.  deposited  the 
check  with  the  complainant,  who,  thereupon  paid  him  two  thousand  five 
hundred  dollars,  and  issued  to  him  a  certificate  of  deposit  for  seven 
thousand  five  hundred  dollars,  payable  to  him  '*or  order,  on  return  of 
this  certificate  properly  endorsed.*'  By  mesns  assignments  before  matu- 
rity, the  certificate  came  into  the  possession  of  defendant  M.,  who  claims 
to  be  the  owner  and  holder  thereof,  but  he  is  alleged  not  to  be  a  holder  in 
good  faith.  The  S.  D.  Co.,  claims  that  in  the  sale  of  the  mine,  8.  made 
certain  false  and  fraudulent  representations,  by  reason  whereof  they  are 
entitled  to  rescind  the  sale,  and  recover  back  everything  of  value 
which  they  paid  to  S.  The  defendants,  M.  and  S.  D.  Co.,  have  each  sued 
the  complainant,  the  former  to  recover  on  the  certificate  of  deposit,  and 
the  latter  to  enjoin  its  payment,  until  the  determination  of  a  suit, 
brought  by  them  to  rescind  the  sale.  The  complainant,  thereupon 
brought  the  present  suit  in  equity  to  compel  the  defendants  to  inter- 
plead, and  to  restrain  the  prosecution  of  the  actions  against  them  re- 
specting the  certificate,  until  the  determination  of  the  preaent  suit. 
Held^  that  the  case  is  a  proper  one  for  an  interpleader,  under  section 
386  of  the  code  of  procedure  of  California,  and  intimated  that  under 
the  chancery  practice,  as  it  originally  existed  before  the  enlaigement 


of  the  Boope  of  the  remedy  by  said  section,  the  complainant  was  en- 
titled to  interplead  the  defendants,  because  the  same  thing — the  cer- 
tificate of  deposit — ^is  claimed  by  both  the  S.  D.  Go.  and  M.;  their 
claims  being  derired  from  a  common  source — the  original  transaction 
between  the  S.  D.  Go.  and  S.;  and  the  complainant  claiming  no  in- 
terest against,  and  having  incurred  no  independent  liability  to,  either 
of  the  defendants.    lb, 

24.  PiiKA  IS  Abatem£M|. — The  defendant  pleaded  in  abatement  that  the 
plaintiff  was  not  a  citizen  of  the  State  of  Nevada,  as  he  alleged,  but  of 
Galifomia,  to  which  the  plaintiff  replied ;  when  the  plea  was  duly  set 
down  for  hearing,  without  any  evidence  being  taken  or  offered  in  support 
thereof,  and  overruled,  and  the  defendant  allowed  a  day  within  which 
to  answer  to  the  merits:  Edd,  that  the  plea  was  properly  disposed  of, 
and  that  the  question  of  plaintiff's  citizenship,  for  the  purposes  of  the 
case,  was  thereby  determined,  unless  a  rehearing  was  asked  for  and 
allowed,  and  that  the  same  defense  could  not  be  made  again  in  the  answer 
tb  the  merits.    Sharon  v.  HiUt  290. 

25.  Gase  im  Judombnt. — In  the  fall  of  1883  the  defendant  made  a  claim  to 
be  the  wife  of  the  plaintiff  by  virtue  of  an  alleged  secret  declaration  of 
marriage,  purporting  to  have  been  signed  by  the  parties  on  August  25, 
1880,  and  a  subsequent  residence  in  a  hotel  belonging  to  the  plaintiff 
and  adjoining  another  in  which  he  lived,  from  the  latter  part  of  Sep- 
tember of  the  same  year  to  the  early  part  of  December,  1881,  and  the 
receipt  during  this  time  of  five  hundred  dollars  a  month  from  the  plain- 
tiff, after  which,  being  expelled  from  her  hotel  by  him,  she  lived  about 
in  San  Francisco,  and  always  went  by  her  maiden  name  and  passed  for 
an  unmarried  woman ;  when  on  October  3,  1883,  the  plaintiff  brought 
this  suit  to  cancel  and  annul  said  alleged  declaration  as  being  false  and 
forged,  whereupon  the  defendant  exhibited  sundry  letters  purporting  to 
be  written  to  her  by  the  plaintiff  while  she  resided  at  his  hotel, 
and  addressed,  ** My  Dear  Wife;"  Held,  on  the  testimony  of  the  parties, 
the  experts,  and  the  face  of  the  alleged  declaration  and  letters,  that  the 
same  are  false  and  forged — the  former  having  been  written  by  the  de- 
fendant over  a  simulated  signature  of  the  plaintiff's,  and  the  latter  being 
a  tracing  made  by  her  of  a  letter  in  ink  written  by  the  plaintiff,  substi- 
tuting in  the  process  the  word  '*  Wife  "  in  the  address  for  "Miss  Hill " 
or  "  AUie,"  and  such  substitution  simply  in  the  address  of  others  written 
by  him  in  pencil ;  and  also  that  the  contemporaneous  conduct  of  the 
parties,  and  particularly  that  of  the  defendant,  was  altogether  incompat- 
ible with  the  claim  of  marriage,  or  the  existence  of  any  such  declaration 
or  letters,  and  therefore  the  same  are  false  and  forged.   lb. 

26.  Bight  op  United  States  to  Vacate  Patent  to  Land. — Where  the  United 
States  is  under  an  obligation  to  make  a  title  to  a  portion  of  the  public 
lands,  they  have  such  an  interest  in  the  lands  as  entitles  them  to  main- 
tain a  suit  in  equity  to  vacate  a  prior  patent  improperly  issued  by  mis- 
take to  a  party  not  entitled  to  it.     U.  8.  v.  Curtner,  412. 

27.  Parties  to  Suit. — Where  lands  have  been  improperly  listed  by  the  officers 
of  the  United  States  land  depiirtmeut  by  mistake  to  the  state  of  Galifor- 
nia,  and  the  state  has  subsequently  patented  them  to  private  parties,  the 
state  is  not  an  indispensable  party  to  a  suit  by  the  United  States  against 
the  several  patentees  to  annul  such  patents.  Nor  is  the  party  entitled 
to  the  lands  by  right  fully  vested  prior  to  such  listing  to  the  state  an 
indispensable  party.    lb. 
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28.  Same— MuLTiFABiousNiss.— A  bill  in  equity  filed  by  the  United  Statet 
nnder  oircomstanoeB  set  out  in  the  bill,  to  vacate  the  patents  to  aeTcnl 
parties  of  seyeral  distinct  parcels  of  land,  the  seyerai  defendants  hay- 
ing no  joint  interest  in  any  portion  of  the  land,  depending  upon  the 
same  fiaots  and  the  same  evidence,  is  not  objectionable  as  being  multi' 
farions.    Ih, 

29.  Ikdispsmsable  Pabties. — The  owners  of  the  land  at  the  time  of  filing  a 
bill  in  equity  to  vacate  a  United  States  patent  are  indispensable  parties 
to  the  bill;  and  where  it  appears  at  the  hearing,  that  the  bill  is  filed,  only, 
against  parties  who  have  no  interest  in  the  lands,  it  will  be  dismissed  for 
want  of  necessary  parties.    U.  8.  v.  C.  P.  R.  Co.,  438. 

80.  ExTEBioB  Bounds  of  Mexican  Gbant. — Where  three  exterior  boundaries 
of  a  Mexican  grant,  and  the  quantity  of  land  are  designated,  the  fourth 
exterior  boundary  is  found  by  running  a  line  parallel  to  the  opposite 
boundary,  a  sufficient  distance  therefrom,  to  include  the  quantity  of  land 
called  for.    lb. 

81.  Sahe — MiBTAKX. — A  court  of  equity  will  not  correct  a  mutual,  innocent, 
mistake  from  which  no  injury  can  result,  when  it  would  be  inequitable 
to  do  so.    It  will  not  do  a  vain  thing.    lb. 

82.  GoNCUBBENT  JuBisDiOTioN — Bbceiveb.— The  mere  fact  that  a  court  has 
acquired  jurisdiction  of  a  suit  between  a  grantor  and  grantee  concerning 
their  rights  in  certain  property,  and  has  taken  possession  of  such  prop- 
erty by  the  appointment  of  a  receiver,  does  not  prevent  another  court  of 
concurrent  jurisdiction  from  taking  jurisdiction  of  a  suit  by  a  creditor 
of  said  grantor  against  said  grantee,  brought  to  set  aside  or  postpone  the 
conveyance  of  said  property  to  the  latter  on  the  ground  that  it  was  made 
and  received  with  intent  to  hinder  and  delay  the  plaintiff  in  the  colleo- 
tion  of  his  demand  against  the  grantor;  the  relief  sought  may  be  granted 
without  interfering  with  the  possession  of  the  receiver.  HickoK  v. 
EUioU,  624. 

88.  Answeb  in  Equity. — A  defendant  may  answer  an  allegation  in  a  bUl 
that  he  has  no  knowledge,  information  or  belief  concerning  the  same, 
and  the  effect  is  to  leave  the  matter  to  be  proven  by  the  plaintiff;  but 
such  answer  is  not  equivalent,  as  evidence,  to  a  denial  of  the  fact 
alleged,  nor  can  the  defendant  add  a  direct  denial  thereof  to  his  answer 
that  he  has  not  even  a  belief  on  the  subject.    /&. 

84.  Depositions — Objection  to. — A  technical  objection  to  evidence  taken  in  a 
suit  in  equity  must  be  made  by  motion  to  suppress  before  the  cause  is 
set  for  hearing.  Ih, 

85.  Judgment — Pboof  of  Debt. — A  judgment  creditor  seeking  to  set  aside 
conveyances  anterior  in  date  to  his  judgment,  because  made  to  hinder 
and  delay  him  in  the  collection  of  his  debt,  may  show  by  the  proceed- 
ings in  the  case  prior  to  the  judgment,  or  other  competent  evidence,  that 
his  debt  existed  at  or  prior  to  the  date  of  such  conveyances.    lb. 

86.  Insolvency  of  Debtob. — It  is  not  necessary  to  issue  an  execution  on  a 
judgment  and  have  a  return  of  nuUa  bona  thereon,  to  show  the  insolvency 
of  the  judgment  debtor;  but  the  fact  may  be  shown  by  any  competent 
evidence  that  he  has  no  property  subject  to  the  legal  process  of  Uie 
court  in  which  the  judgment  remains.    lb, 

dil,  Fbaudulent  Conteyancb. — It  is  not  necessary  that  the  grantee  in  a  deed, 
made  by  a  debtor  to  hinder  and  delay  his  creditors,  should  have  actual 
knowledge  of  the  grantor's  intent^  to  make  it  void;  but  it  is  sufficient  if 


he  have  knowledge  of  facts  sufficient  to  put  a  prudent  man  on  inquiry. 
J6. 

38.  Case  im  Juiximent. — Conveyances  made  by  an  insolvent  debtor  to  his 
brother,  who  was  a  large  creditor,  of  all  his  property  in  the  state,  the 
value  of  the  same  being  considerably  in  excess  of  the  amount  of  the 
grantee's  debt,  without  any  settlement  or  agreement  as  to  the  values  or 
cancellation  or  surrender  of  the  evidences  of  debt  held  by  the  creditor, 
or  any  special  change  in  the  management  of  the  property  included  in 
the  conveyances,  together  with  the  fact  that  the  grantor  continued  in 
the  receipt  of  a  large  portion  of  the  rents  and  profits  of  the  property : 
Held,  sufficient  evidence  of  fraudulent  intent  of  the  grantor,  and  of  the 
grantee's  participation  therein.    lb. 

39.  Dkcbee  eob  Monet,  when  not  othebwise  Secubed  within  the  Meaning 
OP  THE  Twenty-ninth  Bule. — The  plaintiff's  debtor,  being  the  equitable 
owner  of  certain  real  property,  procured  the  same  to  be  conveyed  to  his 
brother,  with  intent  to  thereby  hinder  and  delay  his  creditors,  and  the 
grantee  accepted  the  conveyance  with  knowledge  of  such  intent;  after- 
wards the  plaintiff,  having  obtained  a  judgment  against  his  debtor,  filed 
a  bill  in  this  court  to  subject  this  property  as  an  equitable  asset  in  the 
hands  of  said  grantee,  to  the  satisfaction  of  his  judgment,  alleging  the 
insolvency  of  the  debtor,  and  obtained  a  decree  thereon  that  the  grantee 
pay  the  amount  of  the  judgment  within  a  certain  time,  and  that  in 
default  of  such  payment  the  property  in  question  be  sold  to  satisfy  the 
same ;  thereupon  said  grantee  applied  to  have  settled  the  amount  of  the 
supersedeas  bond  to  be  given  by  him  on  appeal  from  said  decree,  claiming 
that  the  decree  was  '* otherwise  secured"  within  the  meaning  of  rule 
twenty-nine  of  the  supreme  court,  and  therefore  the  bond  ought  to  be 
taken  in  an  amount  not  more  than  sufficient  to  secure  the  payment  of 
the  costs:  Held,  that  the  money  ascertained  to  be  due  the  plaintiff  by 
this  decree  is  not  "  otherwise  secured  "  within  the  meaning  of  said  rule, 
and  the  amount  of  the  bond  is  settled  at  seventy-five  thousand  dollars — 
the  amount  of  the  decree,  with  three  years'  interest  thereon,  and  ten 
per  centum  damages  for  delay,  with  the  costs  of  the  appeal,  being  about 
fifty-five  thousand  dollars.    lb. 

40.  Pasties  to  Bill  of  Beview. — Where  the  defendants  in  a  decree  were  not 
necessary  parties  to  the  suit,  one  or  more  of  them  may  maintain  a  bill 
of  review  to  reverse  the  same,  without  making  the  co-defendants  parties 
thereto.    King  v.  D.  M.  T.  I.  Co.,  663. 

41.  Decbeb  in  U.  S.  Cibcuit  Coubt— Bill  to  Beveese. — A  decree  of  the 
U.  S*.  circuit  court  will  not  be  reversed  on  a  bill  of  review  therein, 
because  in  the  meantime  the  state  court  has  put  a  construction  on  a 
clause  of  the  state  constitution  contrary  to  that  of  the  circuit  court  in 
making  said  decree.  lb. 

ESTOPPEL. 

1.  Estoppel  by  Adjudication. — Parties  to  a  legal  proceeding  in  which  any 

question  is  directly  involved  and  determined  are  estopped  to  re-litigate 
the  same  question  in  any  other  proceeding,  whether  commenced  before 
or  after  the  one  in  which  such  adjudication  took  place,  or  in  the  same  or 
another  forum.    Sawyeb,  J.  difbitanU,    Sharon  v.  Rill,  291 

2.  Appeal  fbom  Judgment  in  Califobnia. — By  the  law  of  California  the 
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judgment  of  a  ooort  is  not  final  until  the  ease  has  been  heard  <m  appeal 
or  the  time  for  taking  one  has  expired ;  and  snoh  judgment  cannot  be 
used  as  an  estoppel  against  either  party  thereto,  pending  saeh  appesl, 
which  saspenda  its  operation  for  all  purposes.    76. 

3.  JuDaicxNT  OF  Stats  Goubt  in  National  Goubt.— The  law  of  the  state  in 

which  a  judgment  is  given  furnishes  the  rule  by  which  its  effect  and 
operation  are  determined  in  the  national  courts.    Ih. 

4.  Consent,  whnn  not  an  Estoppel. — The  mere  consent  that  a  case  pending 

on  a  motion  to  remand  may  be  remanded,  or  that  it  may  be  aasigned 
to  a  particular  judge  for  trial,  according  to  the  organization  and 
order  of  proceeding  in  the  court  where  it  is  pending,  does  not  hare  the 
effect  to  estop  the  consenting  party  from  litigating  any  question  inrolTBd 
in  such  case  in  another  proceeding.  Ih, 
6.  Right  to  Sub  in  National  Goitbts. —Proceedings  in  a  miit  in  the 
United  States  circuit  court,  will  not  be  stayed,  until  a  suit  subsequently 
brought  and  pending  in  a  state  court  between  the  same  parties,  inTolving 
some  of  the  same  questions,  can  be,  finally,  determined,  for  the 
purpose  of  giving  effect  to  such  final  determination  by  way  of  estop- 
pel. To  do  so,  would  be,  in  effect,  to  arbitrarily,  deny  the  party  entitled 
to  sue  in  the  circuit  court,  a  remedy  in  that  court     lb. 

6.  Inconsistent  Positions  in  Goubt. — A  party  who  takes  a  position  in  the 

course  of  a  litigation  is  estopped  to  act  inconsistently  therewith,  so  long 
as  the  same  is  unretracted,  and  this  includes  the  case  of  one  who  haTing 
taken  a  judgment  of  this  court  against  himself,  to  the  supreme  court  on 
a  writ  of  error,  attempts,  while  said  proceeding  is  still  pending,  to  plead 
said  judgment  in  bar  of  an  action  against  himself  by  the  plaintiff 
therein.    Hughes  v.  D.  if.  <fe  T,  I.  Co.,  546. 

7.  Judgment  not  Suspended  by  Wbit  op  Ebbob. — A  writ  of  error  is  in  the 

nature  of  a  new  suit  to  set  aside  or  annul  a  judgment  for  error  of  law 
apparent  on  the  face  of  the  record,  and  pending  the  same  the  judgment 
is  in  full  force  and  effect  as  a  bar  or  an  estoppel.    lb. 

8.  Estoppel  bt  Gontbact  —In  an  action  by  an  apparent  corporation  on  a 

lease  of  its  railway,  to  recover  an  installment  of  the  rent  reserved  therein, 
the  lessee  is  estopped  to  deny  the  lessor's  corporate  existence  or  power 
to  make  such  contract.    0.  B.  Go.  v.  0.  R.  <Jb  Xav.  Co.,  564. 

9.  Gontbadiotobt  Allkoations.— When  a  denial  of  knowledge  concerning  a 

matter  alleged  in  the  complaint  is  followed  by  a  direct  averment  neces- 
sarily implying  such  knowledge,  either  the  denial  may  be  stricken  out  as 
sham  or  the  averment  as  redundant.     lb. 

10.  Judgment  on  Dkmubbbb  an  Estoppel.— Judgment  on  a  demurrer  to  a 
complaint  is  as  conclusive  and  binding  on  the  parties  to  the  action  as  to 
all  matters  well  pleaded  therein,  as  though  it  was  given  on  a  verdict  on  an 
issue  arising  on  a  denial  of  the  allegations  of  the  complaint;  and  if  final 
judgaient  Ib  given  for  the  plaintiff  on  a  demurrer  to  an  answer,  such  judg- 
ment is  a  conclusive  determination  between  the  parties  of  the  questions 
involved  iu  the  defense  made  by  such  answer,  and  of  the  material  matters 
stated  in  the  complaint.     lb. 

11 .  Judgment — Estoppel  of  .—A  judgment  is  an  estoppel  in  an  action  between 
the  parties  thereto  as  to  any  fact  or  matter  determined  thereby.     lb, 

12.  Estoppel  by  Judgment  in  an  Action  os  Lease  fob  Rent. — ^A  covenant 
in  a  lease  of  a  railway  for  a  number  ot  years,  to  pay  the  rent  reserved 
therein  in  semi-aunual  installments  is  in  the  nature  of  a  series  of  under- 


takings  or  obligatioiis  assumed  or  incurred  at  the  same  time  and  under 
the  same  cironmstances,  and  a  judgment  in  an  action  to  recover  any  one 
of  these  installments  of  rent  is  conclasiye  of  the  validity  of  the  lease  and 
the  liability  of  the  lessee  thereander,  in  any  subsequent  action  thereon 
as  to  any  matter  or  defense  that  might  have  been  made  to  the  first  action. 
lb. 
IS.  Wbit  of  Ebbob— EnriCT  of  on  Judombmt.—A  writ  of  error  from  the  su- 
preme to  the  circuit  court  is  not  a  proceeding  under  the  state  code,  but 
at  common  law,  as  modified  by  the  revised  statutes,  and  it  does  not  have 
the  effect,  pending  the  proceeding,  to  suspend  the  operation  of  the  judg- 
ment of  the  circuit  court  as  a  bar  or  an  estoppel.    lb. 


EVIDENCE. 

1.  Pboduotxon  and  Inspection  of  Papebs. — Where  a  party  to  a  suit  for  the 
annulment  of  an  alleged  false  writing  willfolly  refuses  to  produce  the 
same  and  submit  it  to  the  tests  and  examination  necessary  and  conven- 
ient to  enable  the  court  to  determine  the  question  of  its  falsity,  the  legal 
inference  is  that  such  production  and  examination  would  tend  to  prove 
the  falsity  of  the  paper ;  and  the  same  inference  may  be  made  from  a  like 
refusal  to  produce  and  similarly  submit  any  other  paper  or  item  of  evi- 
dence bearing  on  the  question.     Sharon  v.  EUl,  291. 

9.  CoMTBADionoN  OF  WITNESSES. — The  contradiction  by  one  witness  of  the 
statement  of  another  does  not  necessarily  impeach  or  affect  the  credibility 
of  either ;  for  the  contradiction  may  arise  from  mistake  or  other  cause 
consistent  with  the  integrity  of  both  witnesses.    lb. 

3.  Pboof  of  Fobeion  Statxtte.— The  testimony  of  a  credible  witness,  whether 

a  lawyer  or  a  layman,  with  reasonable  means  of  information,  to  the  effect 
that  a  volume  containing  what  purports  to  be  a  statute  of  a  foreign  coun- 
try is  commonly  received  in  the  business  and  courts  of  such  country,  as 
such,  is  competent  and  sufficient  proof  of  the  existence  of  such  statute. 
D.  M,  <fe  T.  I.  Co.  V.  Cooper,  501. 

4.  Cbbtifioate  of  Inoobfobation. — A  certificate  of  incorporation  under  sec- 

tion 18  of  **The  Companies  Act"  of  Qreat  Britain,  may  be  issued  in 
duplicate  and  at  any  length  of  time  after  the  memorandum  of  association 
is  registered  in  the  office  of  the  registrar.  lb. 
6.  Idem — Pboof  of. — Such  certificate  when  delivered  to  the  corporation  is  a 
private  writing  in  private  custody,  and  cannot  be  proved  by  an  examined 
copy;  the  original  must  be  produced  if  in  existence.    16. 

6.  Judgment — Pboof  of  Debt. — A  judgment  creditor  seeking  to  set  aside 

conveyances  anterior  in  date  to  his  judgment,  because  made  to  hinder 
and  delay  him  in  the  collection  of  his  debt,  may  show  by  the  proceed- 
ings in  the  case  prior  to  the  judgment ,  or  other  competent  evidence,  that 
his  debt  existed  at  or  prior  to  the  date  of  such  conveyances.  Hickox  v. 
EUiot,  624. 

7.  Insolvency  of  Drbtob. — It  is  not  necessary  to  issue  an  execution  on  a 

judgment  and  have  a  return  of  nulia  bona  thereon,  to  show  the  insolvency 
of  the  judgment  debtor;  but  the  fact  may  be  shown  by  any  competent 
evidence  that  he  has  no  property  subject  to  the  legal  process  of  the 
court  in  which  the  judgment  remains.    lb. 
See  Contbaot. 
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EXTEA.DITION. 

1.  Waxbaitt  of  ExTBiDiTiON— Intbbpbbtatiok  OF. — A  warrant  of  extraditian 

allowed  by  the  Dominion  gOTemmeDt  nnder  the  tenth  article  of  the  treaty  of 
1842  with  Great  Britain,  recited  that  the  party  was  accused  of  the  crime  of 
"forgery/*  and  had  been  committed  for  extradition  thereon,  without 
saying  what  forgery:  Held,  that  resort  might  be  had  to  the  proceedinga 
before  the  committing  magistrate  and  hie  report  on  which  the  warrant 
issned,  to  ascertain  what  and  how  many  forgeries  the  extradition  was 
intended  to  apply  to  or  indode.    Ex  parte  Hibbs,  452. 

2.  Fob  what  Cbimb  an  Extbaditbd  Pebson  max  bb  Tbixd.— The  traatj 

aforesaid  is  not  only  a  contract  between  the  goYemment  of  Great  Britain 
and  the  United  States,  but  it  is  also  the  law  of  this  land;  and  a  peiaon 
extradited  under  it  cannot  be  detained  or  tried  here  for  a  crime,  onleoa 
enumerated  therein  and  included  in  the  warrant  of  extradition;  and  he 
may,  if  occasion  require,  invoke  the.treaty  in  any  judicial  prooeeding  aa 
a  protection  against  such  detention  or  trial.    Ih, 

FOURTEENTH  AMENDMENT. 
•  See  Constitution  All  Law. 

FRAUD. 

1.  IimocsMT  Pubchassb. — Semble,  that  a  purchaser  in  good  faith  and  for  a 

Taluable  consideration,  from  a  pre-emptor,  of  the  land  included  in  the 
latter*s  certificate  of  purchase,  takes  the  same  purged  of  any  fraud 
which  might  have  been  committed  in  obtaining  said  certificate.  Smith 
V.  Swing,  56. 

2.  CoNCLnSIVBNBSSOFPATENTIMGASBSOFFBAUOIM  PBOCBEDINOSBBrOBB  "LlXD 

Office. — The  doctrine  of  the  conclusiyeness  of  judgments  and  decrees 
of  courts  as  between  those  who  are  parties  to  the  litigation,  is  not  appli- 
oable  to  the  United  States  in  respect  to  proceedings  before  the  land  offi- 
cers for  obtaining  patents  for  the  public  lands,  in  cases  where  frand  is 
practiced  and  where  there  was  no  contest,  and  the  proceedings  were 
wholly  ex  parte.     U.  S,  ▼.  Roge,  83. 

3.  Fbattd  in  Obtainino  Patent. — Where  a  patent  has  been  issued  upon  false 

and  fraudulent  representations  made  by  the  patentee  to  the  land  officen» 
supported  by  perjury,  there  having  been  no  contest  and  the  proceedings 
having  been  wholly  ex  parte,  a  court  of  equity  will  annul  the  patent,  at 
the  suit  of  the  United  States.    lb. 

4.  SxTTT  TO   Rescind   Contbaot   on  the  Gbound  of  Fbacd.— A  court  of 

equity  will  decree  a  recission  of  a  contract  obtained  by  the  fraudulent 
representations  or  conduct  of  one  of  the  parties  thereto,  on  the  com- 
plaint of  the  other,  when  it  satisfactorily  appears  that  the  party  seeking 
the  recission  has  been  misled  in  regard  to  a  material  matter  by  such  rep- 
resentation or  conduct,  to  his  injury  op  prejudice.    Seelfy  t.  Reed,  259. 

5.  Idem — But  when  the  facts  are  known  to  both  parties  and  each  acts  on  his 

own  judgment,  the  court  will  not  rescind  the  contract  because  it  turns 
out  that  they  or  either  of  them  were  mistaken  as  to  the  legal  effect  of  the 
facts  or  the  rights  or  obligations  of  the  parties  thereunder;  and  particu. 
larly  when  such  mistake  can  in  no  way  injuriously  affect  the  right  of  the 
party  complaining,  under  the  contract,  or  prevent  him  from  obtaining 
and  receiviog  all  the  benefit  contemplated  by  it  and  to  which  he  is  en- 
titled under  it.    lb. 
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FRAUDULENT  CONVEYANCE. 

1 .  Fbaudulsmt  Contetance  . — It  is  not  necessary  that  the  grantee  in  a  deet 

made  by  a  debtor  to  hinder  and  delay  his  creditors,  should  have  acti^ 

knowledge  of  the  grantor's  intent,  to  make  it  void;  but  it  is  sufficient 

he  have  knowledge  of  facts  sufficient  to  put  a  prudent  man  on  inquir 

•    Hicfcox  V.  Elliot,  624. 

9.  Case  in  Judoment. — Conveyances  made  by  an  insolvent  debtor  to  hi 
brother,  who  was  a  large  creditor,  of  all  his  property  in  the  state,  th 
value  of  the  same  being  considerably  in  excess  of  the  amount  of  th 
grantee's  debt,  without  any  settlement  or  agreement  as  to  the  values  c 
cancellation  or  surrender  of  the  evidences  of  debt  held  by  the  creditoi 
or  any  special  change  in  the  management  of  the  pr<)perty  included  i; 
the  conveyances,  together  with  the  fact  that  the  grantor  continued  i 
the  receipt  of  a  large  portion  of  the  rents  and  profits  of  the  property 
Edd,  sufficient  evidence  of  fraudulent  intent  of  the  grantor,  and  of  th 
grantee's  participation  therein.    lb. 

3.  Decbev  FOB  Monet,  WHBX  not  othebwise  Segubeo  within  the  Meanin< 
OF  the  Twentt-ninth  Bulb. — The  plaintiff's  debtor,  being  the  eqnitabl 
owner  of  certain  real  property,  procured  the  same  to  be  conveyed  to  hi 
brother,  with  intent  to  thereby  hinder  and  delay  his  creditors,  and  th< 
grantee  accepted  the  conveyance  with  knowledge  of  such  intent;  after 
wards  the  plaintiff,  having  obtained  a  judgment  against  his  debtor,  filec 
a  bill  in  this  court  to  subject  this  property  as  an  equitable  asset  in  thi 
hands  of  said  grantee,  to  the  satisfaction  of  his  judgment,  alleging  th< 
insolveney  of  the  debtor,  and  obtained  a  decree  thereon  that  the  grante< 
pay  the  amount  of  the  judgment  within  a  certain  time,  and  that  ii 
default  of  such  payment  the  property  in  question  be  sold  to  satisfy  the 
■ame;  thereupon  said  grantee  applied  to  have  settled  the  amount  of  the 
mipersedeas  bond  to  be  given  by  him  on  appeal  from  said  decree,  claiming 
that  the  decree  was  ** otherwise  secured"  within  the  meaning  of  rule 
twenty-nine  of  the  supreme  court,  and  therefore  the  bond  ought  to  he 
taken  in  an  amount  not  more  than  sufficient  to  secure  the  payment  oi 
the  costs:  Heldf  that  the  money  ascertained  to  be  due  the  plaintiff  by 
this  decree  is  not  **  otherwise  secured  "  within  the  meaning  of  said  rule, 
and  the  amount  of  the  bond  is  settled  at  seventy-five  thousand  dollars — 
the  amount  of  the  decree,  with  three  years'  interest  thereon,  and  ten 
per  centum  damages  for  delay,  with  the  costs  of  the  appeal,  being  about 
fifty-five  thousand  dollars.    lb . 

HABEAS  COBPUS. 

1,  COUBTB     MaBTIAIi— JUBESDICTION     OF     CiVIL     CoTTBTS — HaBSAS     CoBPUS. — 

Within  the  sphere  of  their  jurisdiction,  the  judgment  and  sentences  of 
courts  martial  are  as  final  and  conclusive  as  those  of  civil  tribunals  of 
last  resort,  and  the  only  authority  of  the  civil  courts  is  to  inquire 
whether  the  military  authorities  are  proceeding  regularly  within  their 
jurisdiction.  If  they  are,  they  cannot  be  interfered  with,  no  matter  what 
•rrors  may  be  committed  in  the  exercise  of  their  lawful  jurisdiction.  In 
reMcVey,  25. 

2.  State  and  Cibouit  Coubts.— The  supreme  court  of  the  state,  and  the 

United  States  circuit  court  have  concurrent  original  jurisdiction  on  habeas 
corpus  to  inquire  into  the  constitutionality  and  validity  of  a  city  ordinance 


700  Index. 

alleged  to  haTO  been  paaeed  in  oontrayention  of  the  foorteenth  amende 
ment  to  the  oonstitntion  of  the  United  States.  Bat  the  ciiciiit  comt 
•honld  not  oTermle  the  solemn  jadgment  of  the  supreme  court  of  the 
*  state  npon  this  question  where  there  is  reasonable  ground  for  doubt.  In 
such  cases  the  question  should  be  referred  to  the  supreme  court  of  the 
United  States  for  an  authoritatiTS  decision  of  the  doubtful  point.  1^ 
Xee,  429. 

3.  HXBKIS  COBPUS  FOB  THK  DKLITZBANOI  OF  PlBSON  HELD  TTMDEB  AtTTHOBETT 

OF  ▲  Stats.— The  circuit  and  district  courts  of  the  United  States  hare 
authority  to  discharge  a  person  by  habeas  corpus  from  imprisonment  un- 
der the  authority  of  a  state,  contrary  to  the  constitution  or  a  law  or  treaty 
of  the  United  States;  but  when  such  person  is  in  custody  only  on  the 
charge  of  an  oflfense  against  the  laws  of  the  state,  the  court  may  in  ita 
discretion  refuse  to  discharge  him  before  trial  or  even  afterward,  and 
until  the  case  has  been  heard  in  the  state  court  of  last  resort.  In  re 
Hanson,  657. 

4.  PowBB  TO  Bboitlatb  OoiocBBOi. — Quttre:  Does  the  power  of  congress  OTer 

commerce  include  commerce  between  a  state  of  the  Union  and  a  territory 
thereof  ?    lb. 

See  CHurssB;  Con8titutionai<  Law. 

INDIilNS  AND  INDIAN  AFFAIB8. 

1.  Ihdiaxi  Sawmxzx. — Lumber  made  at  the  sawmill  on  the  Orand  Bonds 

Indian  reserration,  is  in  fact  the  *' property '*  of  the  Indians  thereon, 
and  not  that  of  the  United  States  within  the  purriew  of  section  3618  of 
the  revised  statutes;  and  the  agent,  subject  to  the  instructions  of  the 
commissioner  of  Indian  affairs,  may  dispose  of  any  portion  of  the  same 
and  apply  the  proceeds  to  the  support  of  the  mill  or  otherwise  for  the 
benefit  of  the  Indians,  without  reference  to  section  3617  of  the  revised 
statutes,  requiring  money  received  for  the  use  of  the  United  States  to  be 
deposited  to  its  credit.     U,  5.  y.  SmnoU^  398. 

2.  DoxTBLB  Payment  of  Salabt.— The  superintendent  of  Indian  aflGurs  in 

Oregon  returned  to  the  department  two  vouchers  for  the  payment  by  him 
of  the  salary  of  the  agent  of  the  Grand  Bonde  reservation  for  the  second 
quarter  of  1873,  each  being  marked  ''triplicate,*'  from  which  the  account- 
ing officers  assumed  that  the  salary  was  paid  twice,  and  charged  the 
agent  with  the  amount  of  such  payments  in  the  settlement  of  his  official 
accounts:  Held  (1),  That  on  the  face  of  the  transaction  it  was  apparent 
that  these  two  papers  were  but  parts  of  one  voucher  taken  in  triplicate, 
and  that  there  was  but  one  payment;  and  (2),  that  if  there  bad  been  two 
payments,  the  agent,  although  liable  for  the  excess,  as  an  individual,  as 
for  money  had  and  received  to  the  use  of  the  United  States,  was  not 
liable  therefor  on  his  bond.    76. 

3.  Monet  Paid  by  Agent  without  Authobitt. — The  defendant,  Sinnott, 

employed  a  person  on  the  reservation  aforesaid,  as  "  superintendent  of 
farms  and  mills,"  and  in  reporting  the  fact  to  the  commissioner,  said 
tb>it  he  did  so  at  the  instance  of  "  some  political  friends,"  but  there  was 
really  no  necessity  for  the  employment,  and  advised  that  it  be  disap- 
proved, which  was  done;  but  the  agent  continued  the  person  in  such 
employment  and  paid  him  therefor,  and  on  settlement  of  his  accounts  at 
the  treasury,  fifteen  hundred  dollars  thereof  was  disallowed:  Beldf  That 
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the  payments  being  not  only  without  authority,  but  contrary  tberetQ, 
were  illegal,  and  the  agent  and  his  sureties  are  liable  therefor.    lb, 

4.  Ax«A8SAr-NoT  '< INDIAN  GouNZBT." — ^Alaska  is  not  *' Indian  country/'  in 
the  sense  in  which  that  phrase  is  used  in  the  intercourse  act  of  1834  and 
the  revised  statute,    me  t.  U.  S.,  679. 

6.  Idbk— JmiSDioTzoN  OF  District  Ooubt  thxbbin.—- The  district  court  of 
Alaska  has  jurisdiction  under  section  5339  and  5341  of  the  reyised 
statutes,  to  try  and  punish  any  inhabitant  of  the  district  for  the  crime  of 
murder  or  manslaughter  committed  by  the  killing  of  any  human  being 
therein;  but  the  law  of  Oregon  defining  the  crime  of  murder  or  man- 
slaugher,  and  prescribing  the  punishment  therefor,  is  not  in  force  in 
Alaska.    lb. 

6.  Ebbonxous  Ssntbnob.— The  plaintiff  in  error  being  convicted  of  man- 

slaughter, was  sentenced  to  punishment  therefor  under  the  law  of 
Oregon  instead  of  the  act  of  1875  (18  Stats.  473),  whereby  his  imprison- 
ment was  authorized  for  twenty  days  in  excess  of  the  punishment 
allowed  by  said  act:  Beldt  that  the  judgment  was  erroneous,  and  the 
same  was  reversed,  with  direction  to  have  the  plaintiff  in  error  sentenced 
according  to  law.    lb. 

7.  Jttbt  PaxsuMND  TO  HAVB  BBiN  LxoALiiT  Sblbotbd  AND  Dbawn.— It  ap- 

peared from  the  record  that  when  the  case  was  called  for  trial  a  jury 
came  who  were  duly  impanneled  and  sworn :  Beldt  that  in  the  absence  of 
anything  to  the  contrary,  the  presumption  is,  that  the  jury  were  selected 
and  drawn  according  to  law.    lb. 

8.  SNLlOqtlOM  AND  QUALUIOATION  OV  JUBOBS  IN  AlASXA.— JurOTS  tO  SSTVC  in 

the  district  court  of  Alaska  must  be  selected  in  the  manner  provided  in 
section  S  of  the  act  of  June  30,  1879  (21  BtaU.  43),  and  have  the  qualiil. 
eations  prescribed  by  the  law  of  Oregon,    lb. 

9.  Fbisengb  07  THX  DiTiNDANT.— lu  the  trial  of  a  criminal  action  involving 

corporal  punishment,  the  record  should  show  that  the  defendant  was 
present;  but  it  is  sufficient  if  his  presence  may  be  fairly  inferred  from  the 
whole  record,  without  being  explicitly  stated  at  every  stage  of  the  pro- 
cedure,   lb. 

INJUNCTION. 

1.  IxJUMonoN  Against  Unlawtul  Pbbsxntation  of  Opxba,  when  Issusd.— 

The  owner  of  a  literary  work,  such  as  an  opera,  not  protected  by  a  copy- 
right, is  entitled  to  an  injunction  against  its  unauthorized  presentation, 
upon  giving  approved  security.  In  such  case  the  right  to  recover  damages 
for  the  unlawful  production  of  the  opera,  is  not  an  adequate  remedy. 
Ooidmark  v.  KreUng,  215. 

2.  ThB  SaH B— PbBLIMINABT  InJITNOTION—AdDITIONAIi  SxOUBITT  ICAT  BB    Ob- 

niBXD. — ^Where  a  preliminary  injunction  is  granted,  upon  complainants 
giviftg  a  bond*  if  counsel  for  the  respondents  have  not  had  an  oppor- 
tunity to  be  present  at  the  approval  of  the  bond,  the  court,  sitting  as  a 
court  of  equity,  has  power,  upon  petition,  promptly  made,  or  affidavit, 
showing  the  sureties  to  be  insufficient,  tind  notice  to  the  other  side, 
without  regard  to  other  proceedings,  at  any  proper  stage  of  the  case,  to 
require  an  additional  bond  to  be  given,  as  a  condition  of  the  continuance 
of  the  injunction.  Such  applicatiou  should  be  promptly  mad«^  other- 
wise the  right  to  object  will  be  deemed  waived.    i&. 
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8.  The  Same — Bight  to  Injuxgtion  ^v^km  Not  Lobt  bt  Failubb  to  Fusnra 
BsouBiTT  m  TiMB.— The  oomplainants,  as  owners,  filed  a  bill  to  ratnixi 
the  defendants  from  prodacing  the  opera  of  '  *  Nanon. "  Such  opera  hsd 
never  been  copyrighted.  An  order  to  show  cause  why  an  injnnofeioa 
should  not  be  granted,  was  issued,  returnable  on  a  day  fixed.  After  ser- 
eral  delays,  no  cause  haying  been  shown  against  it,  an  injunotion  was 
issued,  on  condition  that  the  complainants  give  bond  in  the  sam  of  ten 
thousand  dollars.  The  bond  offered  being  deemed  insufficient  by  th« 
court,  the  injunction  was  dissolyed  upon  the  defendants  filing  an  indem- 
nity bond.  The  complainants  thereupon  moved  to  set  aside  the  order dii- 
solyizig  the  injunction,  at  the  same  time  offering  a  certified  cheek  for  tea 
thousand  dollars,  or  an  equal  amount  of  coin,  as  security.  Hdd^  that 
such  order  should  be  granted;  that  complainants*  right  to  an  injune- 
tion  was  not  lost  by  reason  of  their  failure  to  furnish  a  sofiftcieiit  bond 
in  the  first  instance.    lb, 

4.  DisTXHonoira  Bbtwbbn  thb  Pbbsbnt  Oibb  abb  Cases  Ibtoltiho  Hie  in- 
fringements of  patents  and  copyrights,  so  far  as  the  complainants'  liffd 
to  a  preliminary  injunction  is  concerned,  stated  and  discussed.    lb. 

INSTEUOTIONS  TO  JUET. 
See  NoN-Surr. 

INSURANCE. 

1.  Limitation  on  Eight  to  Sub  on  a  Poliot  or  Iksubancb.— -A  policy  of 

insurance  contained  in  effect  this  stipulation:  1.  No  action  shall  be  com- 
menoed  hereon  to  recover  for  a  loss  hereunder  until  the  amount  thereof 
is  ascertained  by  agreement  or  arbitration;  and,  2.  No  such  action 
shall  be  maintained  unless  commenced  within  one  year  after  the  date  of 
the  fire  from  which  the  loss  occurred.  HM:  That  unless  the  assured 
was  prevented  by  the  action  or  non-action  of  the  insurer,  in  the  matter 
of  ascertaining  the  amount  of  the  loss,  he  must  commence  his  action 
therefor  within  the  time  specified  in  the  stipulation.  Thompson  v. 
Phoenix  Ins.  Cb.,  276. 

2.  Ebvobication  or  Pouor. — ^A  demurrer  to  a  bill  for  the  reformation  of  t 

policy  of  insurance  will  be  sustained,  when  it  appears  that  by  reason  of 
the  lapse  of  time  no  action  can  be  maintained  thereon  for  any  cause, 
when  reformed.  A  court  will  only  decree  the  reformation  of  an  instru- 
ment as  a  means  of  enabling  a  party  thereto  to  assert  or  maintain  some 
right  thereunder.    lb. 

INTEEPLEADEE. 

1.  United  States  Coutbs  of  Eqitttt — State  Statutes  Enlaboino  Egnn- 

able  Eights  Applicable  to.— A  state  statute  merely  regulating  pro- 
cedure is  not  applicable  to  United  States  courts  of  equity.  But»  where 
a  state  statute  enlarges  a  party's  equitable  rights,  by  creating  a  new 
remedy,  under  given  circumstances,  such  equitable  rights  may  be  en- 
forced in  the  United  States  circuit  court     W.  F.  dt  Co.,  v.  Jftiur,  280. 

2.  The  Samb—Caldobnia  Statute  ENLABciNa  Eicht  of  Intebflbai>bb.— 

Section  386  of  the  California  code  of  dvil  procedure,  provides  that  * '  when- 
ever conflicting  claims  are,  or  may  be  made,  upon  a  person  for,  or 
relating  to,  personal  property,  or  the  performance  of  an  obligation,  or 
any  portion  thereof,  such  person  may  faring  an  action  against  the  con- 


flicting  olaimants  to  compel  them  to  interplead,  and  litigate  their  several 
claims  among  themselves.  The  action  of  interpleader  may  be  main- 
tained, and  the  applicant,  or  plaintiff,  be  discharged  from  liability  to  all 
or  any  of  the  conflicting  claimants,  aUhough  their  titles  or  claims  have  not 
a  common  origin^  or  are  not  identuxUt  hui  are  adverse  to  and  independent  of 
one  another."  Held,  that  snch  provision  is  not  a  mere  regulation  of  pro- 
cednre;  that  it  creates  a  new  right  by  enlarging  the  scope  of  the  remedy; 
and  that  the  right  to  interplead  adverse  claimants,  so  created,  may  be 
enforced  in  eqnity  in  the  United  States  circuit  court.  Ih, 
The  Samk — Intebpleadeb  Umdeb  OaiaiNAii  Chanoebt  PBAtmoE— Gibe 
IN  JxTDOMEirr. — The  defendant  S.  sold  a  mining  claim  to  the  defendant, 
the  S.  D.  Co.,  for  ten  thousand  dollars,  and  received  in  payment  a 
check  for  that  amount  on  the  Bank  of  California.  S.  deposited  the 
check  with  the  complainant,  who,  thereupon  paid  him  two  thousand  five 
hundred  dollars,  and  issued  to  him  a  certificate  of  deposit  for  seven 
thousand  five  hundred  dollars,  payable  to  him  *' or  order,  on  return  of 
this  certificate  properly  endorsed."  By  mesne  assignments  before  matu- 
rity, the  certificate  came  into  the  possession  of  defendant  M.,  who  claims 
to  be  the  owner  and  holder  thereof,  but  he  is  alleged  not  to  be  a  holder 
in  good  faith.  The  S.  D.  Co.,  claims  that  in  the  sale  of  the  mine,  S. 
made  certain  false  and  fraudulent  representations,  by  reason  whereof  they 
are  entitled  to  rescind  the  sale,  and  recover  back  everything  of  value 
which  they  paid  to  S.  The  defendants,  M.  and  S .  D.  Co.,  have  each  sued 
the  complainant^  the  former  to  recover  on  the  certificate  of  deposit,  and 
the  latter  to  enjoin  its  payment^  until  the  determination  of  a  suit, 
brought  by  them  to  rescind  the  sale.  The  complainant,  thereupon 
brought  the  present  suit  in  equity  to  compel  the  defendants  to  inter- 
plead, and  to  restrain  the  prosecution  of  the  actions  against  them  re- 
specting the  certificate,  until  the  determination  of  the  present  suit. 
Held,  that  the  case  is  a  proper  one  for  an  interpleader,  under  section 
386  of  the  code  of  precedure  of  California,  and  Intimated  that  under 
the  chancery  practice,  as  it  originally  existed  before  the  enlargement 
of  the  scope  of  the  remedy  by  said  section,  the  complainant  was  en- 
titled to  interplead  the  defendants,  because  the  same  thing — the  cer- 
tificate of  deposit — is  claimed  by  both  the  8.  D.  Co.  and  M.;  their 
claims  being  derived  from  a  common  source— the  original  transaction 
between  the  S.  D.  Co.  and  S.;  and  the  complainant  claiming  no  in- 
terest against,  and  having  incurred  no  independent  liability  to,  either  of 
the  defendants.    lb, 

JUDGMENT. 

See  Estoppel. 

JURISDICTION. 

.  The  JuBisDionoN  or  the  United  States  Coitbts  of  offenses  committed  in 
places  in  California  purchased  by  the  United  States,  by  the  consent  of 
the  l^slature  of  the  state,  for  a  custom  house,  and  other  needful  build- 
ings, and  used  for  such  buildings,  is  exclusive.    Sharon  v.  HiU,  122. 

1.  DeadiiT  Weapons— Contempt  and  Offenses.— The  drawing  of  a  pistol, 
and  threatening  the  lives  of  counsel,  in  the  presence  of  an  examiner  in 
chancery  while  taking  testimony  in  an  equity  case,  pending  in  the  United 
States  circuit  court,  in  the  chambers  of  the  judge  adjoining  the  court- 
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room,  sitaate  upon  land  thas  nnder  the  exolnsiye  jnriBdiction  of  tlie 
United  Stetes,  is  both  a  contempt  of  court;  punishable  as  such,  and 
an  offense  under  the  statutes  of  the  United  States,  punishable  on  indict- 
ment.   Ih. 

8.  CoMTEiCFT  OF  GoiTBT — OiTKNSis  Tnn>XB  TBS  STATUTE.— Where  the  same 
ads  constitute  offenses  against  the  United  States,  punishable  upon  in- 
formation or  indictment,  and  at  the  same  time  a  oontempt  of  court,  pun- 
ishable as  such,  and  there  is  no  special  end,  in  the  administration  of  jus- 
tioci  to  be  accomplished  by  proceeding^  summarily,  on  process  for  oon- 
tempt, «the  court  may  waive  the  process  for  contempt,  and  leave  the 
gOTcmment  to  proceed  to  punish  the  offense  under  the  statute.    Ih. 

4.  Abicbd  Aitobmxts. — The  going  into  court,  by  members  of  the  bar,  armed 
with  deadly  weapons,  characterized  as  not  only  a  contempt  of  court,  but 
also  pro/essionai  muooruf uc^  that  ought  to  be  punished  by  suspension  from 
practice  or  disbarment.    lb, 

6.  JuBiSDionoN  TO  Enjoin  PBocsBDiNas  m  State  Ck>UBT. — The  United 
States  circuit  court  has  no  authority  to  restrain  the  chief  of  police  of  San 
Francisco  from  serdng  warrants  of  arrest  issued  by  the  police  court  upon 
criminal  charges  for  violating  city  ordinances,  alleged  to  have  been  passed 
in  contraTcntion  of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  and  of  the  stipulations  of  our  treaty  with  China.  Tick 
Wo  y.  OrowUy,  422. 

6.  Seotioh  720  or  the  Bbtxsbd  Statctcbb  prohibits  the  issue  of  injuactiQ&s  to 

restrain  proceedings  in  the  state  oourta.    lb. 

7.  State  and  Oiboqit  Ck>UBTB.'-The  supreme  court  of  the  state,  and  tlie 

United  States  circuit  court  hare  concurrent  original  jurisdiction  on  habeas 
corpus  to  inquire  into  the  constitutionality  and  validity  of  a  city  ordinance 
alleged  to  have  been  passed  in  contravention  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States.  But  the  oirouit  court 
should  not  overrule  the  solemn  judgment  of  the  supreme  court  of  the 
state  upon  this  question  where  there  is  reasonable  groirnds  for  doubt.  In 
such  cases  the  question  shall  be  referred  to  the  supreme  court  of  the 
United  States  for  an  authoritative  deoision  of  the  doubtful  point  Wo 
Lee,  439, 

8.  Sahe— Lattndbt  Obdxnaeob — Constitotional  Law.— On  this  ground  the 

circuit  court  declined  to  hold  a  city  ordinance  inyalid,  as  being  in  con- 
trayention  of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  which  ordinance  made  it  an  offense  ''for  any  person  or  persons  to 
establish,  maintain,  or  carry  on  a  laundry  within  the  corporate  limits  of 
the  dty  and  county  of  San  Francisco,  without  having  first  obtained  the 
consent  of  the  board  of  superyisors,  except  the  same  be  located  in  a 
building  constructed  either  of  brick  or  stone."    lb, 

9.  COTTBTB-^UBISDIOTIOll — StATE   AND    NATIONAL    CoUBTS — GONBlBITOnON  OF 

Statute. — A  question  involying  the  right  to  public  land  claimed  by  ene 
of  the  parties  to  have  been  pre-empted  by  him  under  a  statute  of  the 
United  States,  does  not  fall  within  the  jurisdiction  of  the  oirooit  court 
unless  it  actually  involyea  the  construction  of  a  United  States  statute. 
Thewrkaufr.  Irtland,  612. 
IQ.  Mandakus— JuBisDioTioii  01^  SBS  OntocTiT  Goubt—Whbv  Gi^bv.— The 
United  States  circuit  court  has  no  jurisdiction  to  entertain  an  applica- 
tion for  a  mandamugf  originally  presented  therein,  except  as  anoillaiy  to 
some  other  proceeding  establishing  the  demand,  and  redndng  it  to  judg- 


ment,  and  in  the  nature  of  prooess  for  executing  such  judgment.    Bosen^ 
baum  ▼.  Board  of  Supervisors,  620. 

11.  Sams — Jubisdzotion— KEMOTAii  pbom  Statk  to  Unitbd  Statis  Coubtb — 
GoNBTBUonoN  OF  AoT  OF  GoNaBFss  OF  1875,  Sections  1,  2,  716. — Juris- 
diction of  a  writ  of  mandamus  cannot  be  conferred  upon  the  United 
States  circuit  court  by  commencing  the  proceeding  in  the  state  court, 
and  then  remoying  it  to  the  United  States  circuit  court,  under  the  act  of 
oongress  of  1875.    Ih. 

12.  Same — What  is— Act  of  Congress  of  1875,  Sections  1,  2. — A  mandamus 
is  not  ''a  suit  of  a  civil  nature,  at  law  or  in  equity,'*  within  the  meaning 
of  the  act  of  congress  of  1876.    Ih, 

13.  Sams— Code  Oalifobnia,  Sections  1034, 1086.— Under  the  California  code 
a  mandamus  is  not  regarded  as  an  action  at  law  or  a  suit  in  equity,  in 
the  ordinary  sense  in  which  those  terms  are  used;  but  as  a  special  pro- 
ceeding to  afford  a  remedy  where  there  is  not  a  plain,  speedy,  and 
adequate  remedy  **m  the  ordinary  course  of  law."    lb. 

14.  GoNCUBBENT  JuBisDicTioN — Beoeiveb. — The  mere  fact  that  a  court  has 
acquired  jurisdiction  of  a  suit  between  a  grantor  and  grantee  concerning 
the  rights  in  certain  property,  and  has  taken  possession  of  such  prop- 
erty by  the  appointment  of  a  receiver,  does  not  prevent  another  court  of 
concurrent  jurisdiction  from  taking  jurisdiction  of  a  suit  by  a  creditor 
of  said  grantor  against  said  grantee,  brought  to  set  aside  or  postpone  the 
conveyance  of  said  property  to  the  latter  on  the  ground  that  it  was  made 
and  received  with  intent  to  hinder  and  delay  the  plaintiff  in  the  collec- 
tion of  his  demand  against  the  grantor;  the  relief  sought  may  be  granted 
without  interfering  with  the  possession  of  the  receiver.  Hickox  v.  Elliott, 
624. 

See  Bbidoe;  Conteicpt;  Habeas  Cobpxts;  Indian  Coxtntbt;  Mines  and  Mining  . 

JUKT. 

1.  JUBT  PbBSUICBD  to  HAVE  BEEN  LEGALLY   SELECTED  AND  DbAWN.— It  ap- 

peared from  the  record  that  when  the  case  was  called  for  trial  a  jury  came 
who  were  duly  impanneled  and  sworn :  HM^  that  in  the  absence  of  any- 
thing to  the  contrary,  the  presumption  is,  that  the  jury  were  selected  and 
drawn  according  to  law.    Kie  v.  U.  8.  579. 

2.  Selection  and  Qualification  of  Jubobs  in  Alaska.— Jurors  to  serve  in 

the  district  court  of  Alaska  must  be  selected  in  the  manner  provided  in 
section  2  of  the  act  of  June  30, 1879  (21  Stats.  43).  and  have  the  qualitica- 
tions  prescribed  by  the  law  of  Oregon.    lb. 

See  Laxtndbies. 

See  Chinese. 

LICENSES. 
See  Taxes. 

LIMITATIONS,  STATUTE  OF. 
1.  Statute  of  LnoTATioNs— Besignation  of  Sxtpebvisobs,  to  avoid  service 
of  summons  in  a  suit,  does  not  prevent,  or  intercept  the  running  of  the 
statute  of  limitations.    Xash  v.  El  Dorado  Co,,  86. 
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2.  LnoTATioNB^CoiCMXiioiMKMT  OF  SuxT.— A  Biiit  is  oomiiienoed  within  Ui« 

meaning  of  the  statute  of  limitations  by  the  filing  of  a  complaint,  without 
seirioe  of  summons.     Jb, 

3.  GoTTPONB— LzMiTATioRS. — A  right  of  actiou  aoerues  upon  coupons  at  the 

moment  they  fall  due,  and  the  statute  of  limitations  commences  to  run 
upon  coupons  from  their  maturity.    lb, 

4.  Intkbsbt  on  Goctpoms.— Under  section    1917,  ciyil  code  of   California, 

where  there  is  no  special  prorision  as  to  interest  upon  bonds  and  cou- 
pons, both  the  bonds  and  coupons  bear  interest,  after  maturity,  at  the 
ordinary  legal  rate,  whether  the  coupons  are  detached  from  the  bonds 
or  not.  Jb. 
6.  Special  LnaxATioN  Acts  Gonstituiional.— The  legislature  of  the  State 
of  California  has  the  power  to  pass  special  acts  of  limitation,  applioable 
to  a  particular  county  indebtedness.    lb. 

6.  Statute  of  Limztatioiib  as  to  Bonds  and  Coupons. — Coupons  are  re- 

garded as  part  of  the  bonds,  and  the  same  limitation  applies  to  coupons 
as  that  applicable  to  the  bonds,  of  which  they  constitute  a  part.  If  an 
action  is  barred  on  a  bond  in  four  years  after  it  matures,  the  statute  runs 
four  years  on  the  coupons  attached  to  the  bond  after  the  coupons  be- 
come due;  but  the  statute  commeuces  to  run  on  the  bond  from  its  ma- 
turity, and  upon  the  coupon  from  the  time  it  becomes  payable.    lb. 

7.  Pleading  of  Laches,  eto. — No  formal  plea  of  the  statute  of  limitations, 

or  of  the  special  facts  is  necessary  to  raise  the  defense  of  laches,  neglect, 
or  acquiesence,  in  a  court  of  equity.    Lakin  t.  S.B.  M.  Co.  231. 

8.  The  Foub  Yeabs,  Limitation  applies  to  this  case,  as  stated  in  the  eighth 

headnote,  it  not  being,  technically,  a  suit  for  **  relief  on  the  ground  of 
fraud."   lb. 

9.  Statute  of  Limitations— CoNerrBucnvB  Tbust.— The  statute  does  not 

begin  to  run  against  a  cestui  que  trutl  in  possession,  until  an  ouster, 
whether  the  trust  be  express  or  implied.    lb. 

10.  Limitation  on  Eight  to  Sub  on  a  Policy  of  Insubancb. — ^A  policy  of 
insurance  contained  in  effect  this  stipulation:  1.  No  action  shall  be  com- 
menced hereon  to  recover  for  a  loss  hereunder  until  the  amount  thereof 
is  ascertained  by  agreement  or  arbitration;  and,  2.  No  such  action  shall 
be  maintained  unless  commenced  within  one  year  after  the  date  of  the 
fire  from  which  the  loss  occurred:  Held,  That  unless  the  assured  was 
prevented  by  the  action  or  non-action  of  the  insurer,  in  the  matter  of 
ascertaining  the  amount  of  the  loss,  he  must  commence  his  action 
therefor  within  the  time  specified  in  the  stipulation.  Thompson  v.  PAc9- 
nixIns.Co.  276. 

MANDAMUS. 

1.  ^IaNDAMUS— JUBISDICTION    OF    THE    ClBOUIT    CoUBT — WhEN    GiVEN— The 

United  States  circuit  court  has  no  jurisdiction  to  entertain  an  applica- 
•  tion  for  a  mandamus,  originally  presented  therein,  except  as  andllaiy  to 
some  other  procetrding  establishing  the  demand,  and  reducing  it  to  judg- 
ment, and  in  the  nature  of  process  for  executing  such  judgment.  Rosen- 
baum  V.  Bd.  Sup.  620. 

2.  Same— Jurisdiction — Removal  fbom  State  to  United  States  Coubtb  — 

CoNSTBucTioN  OF  AcT  OF  C0NGBB88  OF  1876,  SECTIONS  1,  2,  716. — Juris- 
diction of  a  writ  of  mandamus,  cannot  be  conferred  upon  the  United 
States  circuit  court  by  commencing  the  proceeding  in  the  state  oourt^ 
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and  then  removing  it  to  the  United  States  oironit  eonrt,  under  the  aot  of 
oongresB  of  1875.    lb. 

8.  Sau— What  le— Act  on  Conorssb  on  1875,  Skotionb  1,  2.— A  mandamua 
is  not  * '  a  suit  of  a  civil  nature,  at  law  or  in  equity, "  within  the  meaning 
of  the  aot  of  congress  of  1875.    lb, 

4.  Saux— Ck>DB  GiuiOBNiA  SsonoNS  1034,  1086.  —  Under  the  California 
code  a  mandamus  is  not  regarded  as  an  action  at  law  or  a  suit  in  equity, 
in  the  ordinary  sense  in  which  those  terms  are  used;  but  as  a  special  pro- 
ceeding to  afford  a  remedy  where  there  is  not  a  plain,  speedy,  and  ade- 
quate remedy  '*  in  the  ordinary  course  of  law."    J6. 

MEXICAN  GRANTS. 

1.  Railboad  Land  Gbant  within  Mexican  Gbants.— Under  the  act  of  1866 

(14  Stats.  239),  granting  land  to  aid  in  the  construction  of  the  California 
and  Oregon  railroad,  lands  outside  the  forty  mile  limit  of  the  speciflo 
grant,  and  within  the  exterior  limits  of  an  alleged  Mexican  grant,  are 
subject  to  selection  in  lieu  of  the  alternate  odd  sections  otherwise  dis- 
posed of,  at  the  time  of  the  definite  location  of  the  road,  situated  within 
the  forty -mile  limit,  at  any  time  after  the  final  rejection  of  such  Mexican 
grant.   CT.  S,  v.  C,  P.  R.  R,  Co.  438. 

2.  Lixn  Lands. — The  grant  does  not  attach  to  the  odd  sections  of  lands  out- 

side the  forty-mile  limit  of  the  specific  grant,  until  the  selection  in, 
actually,  made  by  the  railroad  company  under  the  direction  of  the  secre- 
tary of  the  interior,  in  lieu  of  lands  otherwise  disposed  of  within  said 
limit.    lb. 

8.  Same. — If  at  the  time  such  selection  of  cntside  lieu  lands  is  made,  a  claim 
under  a  Mexican  grant  embracing  the  lands  selected  within  its  exterior 
limits,  has  been  finally  rejected,  the  lands  have  ceased  to  be  sub  judioe, 
and  are  subject  to  selection.   lb, 

4.  Pbxmatusx  SxiiEcnoN. — Although  such  lieu  lands  have  been  selected  and 
patented,  prematurely,  before  the  final  rejection  of  the  grant,  yet,  in  a 
suit  by  the  United  States  to  vacate  the  selection  and  patent,  commenced 
long  after  the  final  rejection  of  the  grant,  on  the  ground  that  it  was  issued 
by  mistake,  will  not  be  sustained,  where  it  does  not  appear,  that  any  pri- 
vate party  has  acquired  any  interest  in  the  lands  so  selected,  or  that  the 
government  has  become  subject  to  any  obligation  in  relation  to  said  land, 
and  has  sustained  no  injuiy  by  reason  of  such  premature  selection,  and 
patent  16. 

MINES  AND  MINING. 

1.  CoMmcpT— YioLATidN  OF  INJUNCTION — MiNiNO  Dbbbis. — Bunuing  a  tun- 
nel twenty-five  hundred  feet  into  respondent's  mine,  and  washing  the 
earth  removed  therefrom,  an9  washing  the  earth  from  oaves  of  the  banks, 
occurring  from  time  to  time,  by  a  hydraulic  monitor,  and  other  washings 
of  earth  and  debris  by  water  flowing  over  the  high  banks  of  the  mine  into 
a  tributary  of  the  Yuba  river,  constitute  a  violation  of  the  injunction  per- 
petually restraining  defendants  '*  from  discharging  or  dumping  into  the 
Tuba  river  or  its  tributaries  any  of  the  tailings,  boulders,  cobble  stones, 
gravel,  sand,  clay,  debris,  or  other  refuse  matter,"  from  any  of  their 
mines;  and  a  contempt.  A  fine  of  fifteen  hundred  dollars  imposed  as  a 
punishment  for  the  contempt.     In  re  N,  Bloom.  M.  Co.,  690. 
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S.  iH/CNonoN — MoDmoATioN  OF  Obdbb — Sbbtxgb  of  PAPKBS.^The  roles 
and  practice  of  the  oircolt  court  of  the  ninth  oircnit,  on  an  order  to  show 
canse  why  an  inj  auction  shoold  not  be  modified,  require  copies  of  all 
the  moving  papers  to  be  serred  with  the  order;  and  mere  supporting 
affidaiits  cannot  be  filed  in  opposition  to  the  sffidaiitB  showing  canse, 
where  the  latter  only  controvert  the  moving  affidavits,  and  do  not  set  up 
any  new  affirmative  matter  oonstitnting  a  defense.  Hardl  v.  Liberty  HiQ 
C,  M.  d  W,  Co.,  611. 

8.  MxMKS  kXD  MxMZNO  Claims— MiNiNO  Dsbbis — lMPouin>nio  Damb. — ^No 
dam  for  impounding  mining  debris,  erected  in  mountain  rivers,  shoold 
be  held  sufficient  to  protect  riparian  and  other  proprietors  below,  where 
the  determination  of  their  sufficiency  rests  upon  the  opinions  of  engi- 
neers, apparently  equally  intelligent,  and  those  opinions  are  at  variance; 
nor  upon  any  evidence  not  of  the  most  unquestionable  and  satiBfactory 
character.    lb, 

4.  Same — It  is  not  the  province  of  the  court  to  speculate  upon  the  safficianoy 
of  means  adopted  by  trespassers  for  the  protection  of  the  parties  tres- 
passed upon,  or  the  sufficiency  of  such  means  to  resist  the  action  of  the 
forces  of  nature,  where  the  data  for  a  correct  determination  are  imoer- 
tain  and  unreliable,  and  where  an  error  in  judgment  is  liable  to  work 
great  injury  to  the  latter.    16. 

MINING  CLAIM. 

1.  Abahdonmknt,  of  a  mining  claim,  is  a  voluntary  act,  on  the  part  of  the 

owner,  and  when  relied  on,  as  a  defense,  must  be  proved  by  the  party 
alleging  it.    Lakin  v.  8.  B.  G.  M,  Co,,  231. 

2.  FoBFKiTUBE. — A  party  who  has  forfeited  a  mining  claim  by  failing  to  work  it 

as  required  by  law,  may  continue  his  right  by  resuming  work,  at  any 
time,  before  any  other  party  has  re-located  on  the  ground  of  forfeitoze. 
Ih, 

3.  Patent  SuBBSPnTiousLT  OBTAimED.— T.  and  McG. ,  being  owners  of  a  min- 

ing claim,  had  a  survey  made,  applied  for  a  patent,  published  the  notice 
as  required  by  the  statute,  and  no  adverse  claims  having  been  filed,  their 
right  to  a  patent  became  perfected.  Afterward  the  M.  Co.  claiming, 
without  right,  to  be  successor  in  interest  to  T.  and  McG.,  surreptitionsly, 
procured  a  patent  to  itself  on  the  application  of  T.  and  McG.  HM.^^ 
That  the  M.  Co.  held  the  title  so  obtained,  charged  with  a  constructive 
trust  in  favor  of  T.  and  McG.,  and  that  it  did  not  lie  in  the  mouth  of  the 
M.  Co.,  to  say,  that  T.  and  McG.,  have  lost  their  right  to  the  daim  by 
forfeiture,  or  otherwise.    lb, 

MONEY. 

1.  Monet  Bbobzvsd  on  Ebbonsous  Judgment. — ^Where  money  is  received  on 
on  erroneous  judgment  by  a  party  thereto,  the  law,  on  a  reversal  of  the 
same,  raises  an  obligation  against  such  party,  to  restore  the  amount, 
which  obligation  may  be  enforced  by  an  action,  as  for  money  had  and 
received  to  the  use  of  the  plaintiff  therein.    CraM  v.  Runey,  418. 

2  Case  in  Judomsnt.— In  a  suit  to  enforce  a  mechanics'  Hen,  the  parties 
hereto  with  others  having  liens  on  the  same  property  were  made 
defendants,  and  the  court  by  its  decree  directing  the  sale  of  the  jxroper- 
ty  and  the  distribution  of  the  proceeds  among  the  parties,  postponed  the 


payment  of  the  plaiDtifiTs  claim  to  that  of  the  defendant'B,  which  i)ortion 
of  the  decree,  the  supreme  court,  on  appeal  taken  after  the  confirma- 
tion of  the  sale  and  the  distribution  of  the  proceeds,  reversed,  and  also 
ordered  a  resale:  Held,  that  on  the  reversal  of  the  erroneous  decree,  the 
defendant  in  contemplation  of  the  law  held  the  money  wrongly  received 
by  him  thereon  for  the  use  and  benefit  of  the  plaintiff,  to  whom  it 
should  have  been  originally  adjudged  and  paid,  and  that  he  might  main- 
tain an  action  to  recover  the  same  as  for  money  had  and  received  to  his 
use;  aLd  the  order  of  resale  did  not  limit  or  afifect  his  right  in  this  par- 
ticular.   1  b, 

MONTGOMERY  AVENUE  BONDS. 

1.  Fedxral  Goubts  Follow  Stats  Goubts  in  Gonstbuino  Statk  Statuts, 

unless  such  construction  conflicts  with  or  impairs  the  efficiency  of  some 
principle  of  the  federal  constitution  or  of  a  federal  statute,  or  a  rule  of 
commercial  or  general  law.    Li^man  v.  City  and  County  S,  F.,  147. 

2.  The  Gomstbuotion  of  the  **  Montoombbt  Avenue  Act"  of  April  1,  1872,  of 

the  Galifomia  legislature,  by  the  state  supreme  court  in  Mulligan  v. 
Smith,  59  Gal.  206,  approved  and  followed.    I  b, 

3.  The  Petition  or  Pbopbbtt  Ownkbs  fob  Openinq  Montgomebt  Avenue  in 

San  Francisco,  provided  for  in  the  Galifomia  statute  of  April  1,  1872, 
was  essential  to  the  validity  of  the  proceedings,  including  the  issue  of 
the  bonds  authorized  by  the  act,  and  the  sufficiency  of  the  petition  must 
be  affirmatively  shown  to  maintain  an  action  on  the  bonds,  unless  it  can 
be  conclusively  presumed  from  the  character  of  the  bonds  or  their 
redtals.    16. 

4.  Bboitals  IN  Municipal  Bonds  of  Gompliance  with  the  Statute  authoriz- 

ing their  issue,  estop  the  obligors  from  denying  such  compliance,  as 
against  bona  fide  purchasers  of  the  bonds,  for  value,  and  without  notice 
of  any  defect  in  the  proceedings.  76. 
6.  Bboitals  in  Municipal  Bonds  Must  Gleablt  Impobt  Gompliance  with 
the  statute  authorizing  them,  in  order  to  estop  the  obligors  from  show- 
ing that  they  were  issued  without  authority  of  law.    lb, 

6.  The  Montoombbt  Avenue  Bonds  Gontain  no  Sufficient  Becttals  of  com- 

pliance with  the  statute  under  which  they  were  issued,  the  clause  relied 
upon  as  a  recital  being  a  mere  caption,  and,  at  most,  importing  only 
that:  "In  conformity  with  the  act,  the  treasurer  will  pay;"  that  is,  that 
he  will  pay  out  of  the  special  fund  provided  for  by  the  act.     lb. 

7.  A  GiTY  IS  NOT  Estopped  by  Becitals  in  Bonds  not  Issued  by  it,  nor  under 

its  authority,  but  by,  and  under  <he  name  and  seal  of,  a  distinct  corpor- 
ation composed  of  officers  of  the  city,  but  acting  independently  of  it, 
created  by  a  special  statute  providing  for  the  opening  of  a  street  in  such 
city  and  deriving  its  powers  wholly  from  tbe  statute.  Hence,  the  city 
and  county  of  San  Francisco  is  not  bound  by  the  recitals,  if  any,  con- 
tained in  the  "Montgomery  avenue  bonds  '*  issued  by  the  board  of  pub> 
lie  works,  under  the  authority  of  the  act  of  April  1,  1872.    lb, 

8.  The  Pabty  Actually  Liable  on  a  Bond  Must  Have  His  Day  in  court,  in 

person,  or  by  his  representative,  before  there  can  be  any  binding  judg- 
ment determining  its  validity  as  against  him  or  his  property.    lb, 

9.  A  GiTY  Gannot  be  Sued  on  Bonds  not  Issued  by  It,  and  upon  which  the 

statute  authorizing  their  issue  declares  that  it  shall  not  be  liable,  merely 
for  the  purpose  of  establishing  their  validity,  so  as  to  obtain  a  mandamus 
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to  oompel  the  lery  of  the  tax  proWded  by  the  etatnte  for  their  paymeat; 
ae  where  a  fspecial  statute  proTiding  for  the  opening  of  a  street  in  a 
city  created  a  board,  to  be  composed  of  certain  city  officers  and  known 
as  the  board  of  public  works,  and  authorized  the  board  to  issne  bonds  to 
pay  for  the  lands  taken,  the  bonds  to  be  paid  oat  of  a  special  tax  upon 
the  property  benefited  by  the  street,  and  declared  that  the  city  shoold 
not  be  liable  on  the  bonds  '4n  any  eyent  whatCTer,"  and  that  the  holders 
should  take  the  bonds  on  that  condition,  and  the  bonds  were  issued 
accordingly.    lb. 

10.  Thb  Momtgomebt  Atenttx  Bokds  abx  hot  Bonds  of  thb  Cm  axd  Cauwrt 

or  8am  FiuMciBOo,  and  the  mnntcipality,  in  its  corporate  capacity,  does 
not  stand  in  any  sach  relation  to  these  obligations,  as  renders  it  liable 
to  be  saed  upon  them  for  any  purpose.     lb, 

11.  Opimimo  Montooxxbt  Atknitk  not  ▲  CoBPORATS  Act. — The  opening  of 
Montgomery  STenae,  and  dedicating  it  to  public  use,  under  the  statute, 
in  question,  is  not  a  corporate  act,  but,  an  act  directed  by  the  state, 
through  its  own  instrumentalities.    lb. 

12.  Thb  Boabd  of  Pitblic  Wobks,  created  by  the  act,  is  a  board  created  by  the 

state,  to  perform  a  specific  serTice,  under  the  statute,  but  is  not  a  branch 
of  the  municipal  goTemment.  lb. 
18.  Wro  Not  Cirr  Officebs. — Parties  performing  duties,  by  authority  of  a 
special  statute,  without  the  authority  of  a  municipal  ooiporation,  and 
not  acting  by  Tirtue  of  any  powers  conferred  on  the  corporation  by  its 
charter,  or  otherwise,  do  not  act  as  officers,  or  agents,  of  the  corporation; 
and  the  corporation,  not  being  the  principal,  their  acts,  so  performed, 
are  not  the  acts  of  the  corporation,  lb, 
Se^  Mandauus. 

MORTGAGE  AND  MORTGAGE  TAX. 

1.  MoBTOAas  Tax  Law  of  1882. — On  the  question  of  whether  this  act  of  iha 
legislature  conforms  to  the  constitution  of  Oregon,  this  court  follows  the 
judgment  of  the  supreme  court  of  the  state  in  Mumford  v.  Sewell,  11  Or., 
67,  and  Orawford  u.  Linn  county,  Id.,  482;  and  on  the  question  it  is  in 
conflict  with  the  constitution  of  the  United  States,  the  ruling  of  this 
court  in  the  Dundee  Mortgage  Trust  Inyestment  Company  v.  School 
District  No.  1,  19  Feb.  Rep.,  359  and  21  Id.,  161,  is  followed.  D.  M.  I. 
Co.  T.  ParrUh,  92. 

9.  An  Act  fob  Raising  Rbtbnux.— The  mortgage  tax  law  does  not  lery  any 
tax  or  raise  any  rcTenue,  but  only  provides  that  when  a  tax  is  leyi*rd  or  a 
revenue  raised  that  mortgages  shall  contribute  thereto  as  land.    lb. 

8.  Unbqi7ai<  Assbssmxnts.— Where  the  law  requires  that  mortgages  shall  be 
valued  for  taxation  at  their  face  value,  and  all  lands  at  their  "  true  oaah 
value, "  and  the  assessor  of  a  county  wilfully  and  uniformly  values  the 
mortgages  on  lands  therein  at  their  face  value,  and  the  lands  therein  at 
only  one-third  of  their  cash  value,  such  assessment  is  illegal,  and  the 
payment  of  the  two-thirds  of  the  tax  thereby  imposed  on  said  mortgages 
may  be  enjoined,    lb, 

4.  Tendxb  of  Payment  of  Tax.— -A  suit  to  enjoin  the  collection  of  a  tax 
cannot  be  maintained  in  the  courts  of  the  United  States,  unless  it  appearB 
that  the  plaintiff  has  paid,  or  offered  to  pay,  so  much  of  such  tax  as  he 
concedes  to  be  due  or  as  may  be  shown  that  he  ought  to  pay.    lb. 
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5.  "SiTBJXOT  *' OF  AM  Act  AND  ''MattbbPbopkbltCJonnkotbdThxbewzt] 

TWO  OouHTY  MoBTGAOK  YoiD.  The  claQse  in  $  3  of  the  act  of  Octobt- : 
1882  (See.  Laws,  65)  oommonly  calied  **  the  Mortgage  Tax  law,"  w 
dedaree  that  all  mortgages  or  other  obligations  whereby  land  in  z 
than  one  ooonty  * '  is  made  seonrity  for  the  payment  of  a  debt,  sha 
Toid,"  is  a  "  matter  properly  connected  "  with  the  **  snbject  "  of  the 
and  therefore  not  in  contravention  of  $  20  of  Article  IV  of  the  cons 
tion  of  the  state;  and  a  mortgage  executed  by  the  defendant  to  plaii 
as  trustee,  of  its  road  and  property  in  seYeral  ooonties  in  Oregoi 
secure  the  payment  of  certain  bonds  of  the  same  date,  in  yiola 
thereof,  is  void  and  of  no  effect.     F,  L,  dt  T,  Co.  y.  0,  ^  C,  R,  Co., 

6.  CoNSTBUonoN  07  Statutb.    a  plain  provision  of  a  statute  cannot  be 

strued  so  as  to  exclude  a  particular  case  from  its  operation  upon  a 
mise  or  conjecture,  however  probable,  that  the  legislature  did  not  acti: 
contemplate  or  consciously  intend  its  application  thereto.    lb. 

7.  IhSTAUJCBNTOFImTKBAST — LlENOFMoBTaAaBMATBBEMrOBCXDFOB.   W 

a  debt  payable  at  a  future  day,  with  interest,  payable  in  the  meauti 
at  stated  intervals,  is  secured  by  mortgage,  and  default  is  made  in 
payment  of  an  installment  of  such  interest,  a  suit  in  equity  may  bem 
taiued  to  enforce  the  lien  of  such  mortgage,  so  far  as  such  ins 
meat  is  concerned,  by  a  sale  of  so  much  of  the  mortg^ed  propert; 
may  be  necessary  to. pay  the  same;  but  if  such  property  cannot  be  i 
in  parcels  without  injury  to  the  parties,  or  one  of  them,  then  the  c< 
may  order  the  whole  of  it  sold,  free  from  the  lien  of  the  mortgi 
and  apply  the  proceeds  on  the  whole  debt  according  to  its  then  value. 

MULTIFARIOUSNESS. 
See  Eqxtitt. 

MUNICIPAL  BONDS. 

See  Sam  Fbamcisoo. 

MUNICIPAL  CORPORATIONS. 

See  lyjTTNCTioN. 

MUTUALITY. 

See  CONTBACT. 


NAVIGABLE  WATERS. 
Navioablb  Watxbs  in  Obkoon— Powkb  of  thb  Statb  Ovbb.  —Under 
ruling  in  CardvotU  v.  Bridge  Company,  113  U.  tt.  205,  the  provision  in 
act  of  congress  of  February  U,  1859  (11  Stat.  383),  admitting  Oregon  i: 
the  Union,  which  declares  that  <<the  navigable  waters  of  said  state  si 
be  common  highways  and  forever  free,  as  well  to  the  inhabitants  of  a 
state  at  to  all  other  citizens  of  the  United  States,  without  any  tax,  du 
impost  or  toll  therefor,"  does  not  prevent  the  state  from  authorizing  1 
election  of  a  bridge  aoross  the  Wallamet  river  at  Portland,  howe- 
much  it  may  impede  and  obstruct  the  navigation  thereof;  nor  has  t 
United  States  circuit  court  any  jurisdiction  of  a  suit  to  enjoin  the  sao 
Shttrer  ▼.  Col.  River  Bridge  Co,,  576. 
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NEGLIGENCE. 

1.  TUiBosi.PHT— BU8IKX88  oF^RBSPOMSiBiLrnr  OF  PnnoH  £ifPx/>Tn>  Iv— A 

person  engaged  in  the  business  of  telegraphy,  or  the  tranaaiisaion  of 
messages  for  hire,  by  means  of  eleotricity,  is  a  pablio  servant,  and  re- 
sponsible to  the  party  injured  for  any  loss  arising  from  his  negligence  in 
transmitting  cr  delivering  such  a  message;  but  he  is  not  liable  as  an  in- 
surer of  said  message  against  errors  conseqnent  upon  caoses  beyond  his 
control.    Abraham  v.  W.  U.  T.  Co,,  28. 

2.  Pabtt  AssuioNO  Bisx  or  Known  Davobb.— Where  an  employee  in  a  min- 
ing tunnel  knows  that  the  roof  of  the  tunnel  at  a  given  point  is  in  an 
unsafe  condition,  and  with  such  knowledge  engages  in  the  work  of  mak- 
ing it  safe,  voluntarily,  sits  down  to  rest  himself  under  the  dangerous 
point  during  a  suspension  of  his  work,  and,  while  so  seated,  is  killed  by 
the  falling  of  the  roof  upon  him,  the  owners  of  the  tunnel  aie  not  liable 
to  an  action  for  his  death  in  favor  of  the  surviving  wife  and  children. 
Bujd  V.  8.  B,  Q,  M.  Co.,  178. 

NONSUIT. 

1 .  Nonsuit  in  National  CotTBTS. — A  nonsuit  at  the  close  of  the  plaintiiTs 
case  is  never  granted  in  the  national  courts.  The  proper  practice  in  soeh 
Cv>urts,  where  the  evidence  for  plaintiff  fails  to  make  a  prima  faci/t  case, 
is,  to  instruct  the  jury  to  find  a  verdict  for  the  defendant.  B\aA  t.  &  J3 
(?.  M.  Co.,  178. 

2.  Imbutficibnt  Evidbngb.— Where  the  evidence  is  such  that  the  court 
would  feel  bound  to  set  aside  any  verdict  in  favor  of  plaintiff,  it  is  the 
duty  of  the  court  to  direct  a  verdict  for  defendant.    Ih, 

OPIUM. 
See  Chinesb. 

OPTION. 
See  GoNTBACT 

PARTIES. 
See  Equity. 

PATENTS,  LANDS. 

1.  GonolusivbnbssofPatentin  CasksofFbaudin  Pboobbdinos  bbfobb  Laio) 

Offiob. — The  doctrine  of  the  conclusiveness  of  judgments  and  decrees 
of  courts  as  between  those  who  are  parties  to  the  litigation,  is  not  appli- 
cable to  the  United  States  in  respect  to  proceedings  before  the  land  offi- 
cers for  obtaining  patents  for  the  public  lands,  in  cases  where  fraud  is 
practiced  and  where  there  was  no  contest,  and  the  proceedings  were 
wholly  ex  parte.     U.  S.  v.  Rose,  83. 

2.  Fbaud  IK  Obtainino  Patent. — Where  a  patent  has  been  issued  upon  false 

and  fraudulent  representations  made  by  the  patentee  to  the  land  officers, 
supported  by  perjury,  there  having  been  no  contest  and  the  proceediogs 
having  been  wholly  ex  parte,  a  court  of  equity  will  annul  the  patent,  al 
the  suit  of  the  United  States.    lb. 

See  Public  Lands;  Eqttitt. 
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PATENTS  AND  PATENT  BIGHTS. 

1.  Patkntb  fob  Tntbntionb — Pbiob  Bbooyxbt.— Inan  acti. 

patentee,  to  recover  damages  for  the  nse  of  a  patented  ar 
which  sets  np  that  the  article  used  was  purchased  by  de 
manufacturer,  against  whom  the  patentee  had  brought  i 
and  obtained  a  decree  for  an  accounting,  in  which  accoao 
the  article  in  question  was  included,  does  not  state  a  defec 
is  a  further  allegation  that  the- decree  against  the  manufa 
satisfied  by  payment  or  otherwise.     Fisher  y.  Con,  A,  M.^ 

2.  Patent  No.  93,157  fob  Nicsxl  Platino  Infbinoed.— The 

infringed  the  first  and  fourth  claims  of  Adams'  patent 
nickel  plating.     UnxUd  Nickel  Co.  v.  C.  E,  W.,  250. 

3.  Db.  Bobttobb's  Pbocxss  is  not  an  anticipation  of  Adams*  ii 

4.  Adams'  Intxktion  Consists  of  a  Discotxbt  of  the  conditio 

make  nickel  plating  a  practical  art,  and  the  process  by  wl] 
BTailable  in  the  practical  uses  of  life.    Ih. 

5.  Pbbsuasiyb  Etidbncb  of  Novelty  .—Where  the  value  of  nic 

long  been  known,  and  a  want  of  it  long  recognized  is 
affairs  of  life,  without  having  been  supplied,  the  fact,  that 
after  a  process  for  nickel  plating  had  been  brought  to  tl 
the  world,  it  was  extensively  adopted  in  the  arts,  and  ^ 
spread  use,  is,  of  itself,  persuasive  evidence  of  the  novelty 
Ih. 

6.  EeTOPPEL   bt  License. — Where  a  patent  contains  several 

claim,  substantially,  covers  a  distinct  invention,  and  \\ 
grants  a  license  to  use  the  invention  covered  by  one  of  th« 
he  is  not  estopped  thereby  from  recovering  for  an  itifringei 
vention  covered  by  another,  and  different  claim,  in  the 
even  though  the  infringement  be  accomplished  by  aid  of 
invention  to  which  the  license  extends.  The  license  oul 
licensee  in  the  use  of  the  particular  invention  covered  by  t] 

7.  Patents  fob  Inventions— Infbingbmbnts — ^Election  of  ] 

Infbingement  of  Patents. — ^The  patentee  may  sue  at  law  : 
or  patent  fee,  one  who  infringes  by  using  his  invention;  c 
tion,  sue  in  equity  for  the  profits  arising  from  such  infr 
for  an  injunction  against  further  use.    Bragg  v.  Stockton,  G 

8.  Same — Novelty — Gonq  Attachments  fob  Fibe-Engine  Hoi 

Sand  4  in  patent  No.  6831,  issued  to  Bobert  Bragg,  for  gon| 
for  fire-engines,  sustained.     Ih, 

9.  Same — Begistebino  Stbobe  of  Alabm. — The  third  claim  c 

173,261,  issued  to  Bobert  Bragg,  for  an  invention  registeric 
of  strokes  for  giving  a  fire  alarm,  sustained.    Ih. 

10.  Same — Pbiob  Use — Notice. — Testimony  taken  before  the  < 
der  objection,  tending  to  show  prior  use,  will  be  rejected 
when  no  notice  of  such  prior  use  has  been  given,  and  it  hat 
up  in  the  answer.     Ih. 

PILOTAGE. 
1.  Pilotaob  on  Columbia  Bivbb— Bight  of  Masteb  to  Choose 
Columbia  river  is  the  boundary  between  two  states — Oregc 
ington — within  the  purpose  and  spirit  of  section  4236  o 
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Btatetef,  and  therefore  the  state  of  Oregon  cannot  require  a  Toaael  bound 
in  or  out  of  said  riyer  to  take  an  Oregon  pilot  or  pay  him  half  <x  any 
pilotage,  if  the  master  thereof  prefers  to  and  does  take  a  WaahiDgton 
pilot.    Th»  Abereom,  590. 

PLEADINa  AND  PBAOTICB. 
1.  Bham»  BinuNDAirr  jjxd  Iiocatbbial  AUiSOATioMB  nrANBwn. — (1)  An  alle- 
gation in  an  answer  denying  knowledge  of  a  matter  alleged  in  the  com- 
plaint, will  not  be  stricken  out  as  sham,  nnless  it  appears  that  the  same 
must  be  false:  (2)  An  allegation  in  a  complaint  that  the  plaintiif,  *  Britbdi 
oorporation, '  *  is  a  citizen  of  Great  Britain,"  is  meaningless  and  immate- 
rial, and  so  is  a  denial  of  the  same  in  the  answer:  (3)  It  is  not  necesssxy 
that  a  corporation  formed  under  the  law  of  Great  Britain,  to  oonstrnot, 
own,  operate  and  lease  railways  in  Oregon;  should  specify  in  its  memo- 
randum of  association,  the  termini  thereof,  and  therefore  an  allegstioii 
in  an  answer  to  a  complaint  in  an  action  by  such  a  corporation  on  a 
lease  of  its  road,  that  it  had  not  made  such  a  specification,  is  immaterial: 
(4)  An  allegation  of  fact  in  an  asswer  which  is  not  per  se  a  defense  to  the 
action  and  is  not  attempted  to  be  made  so,  by  any  proper  arerment^  is  im- 
mn terial :  (5)  A  mere  denial  of  th e  lessee  corporation's  power  to  execute  a 
lease  of  a  railway  in  an  action  thereon,  by  the  lessor  corporation  to  re- 
cover rent,  is  a  conclusion  of  law  and  immaterial :  (6)  An  allegation  by  the 
lessee  corporation  in  such  action  that  the  lessor's  road  had  no  near  con- 
nection with  its  road,  that  the  capital  stock  of  the  latter  was  not  oontrib- 
uted  to  operate  leased  roads,  that  the  lease  was  not  ratified  by  its  stodc- 
holders,  or  that  it  was  signed  by  its  president  and  secretary  without  the 
st&te  of  its  origin,  is  immaterial :  (7)  In  an  action  by  the  lessor  to  recoTer 
the  rent  resenred  in  a  lease,  an  allegation  in  the  answer  to  the  complaint, 
that  the  lessee  did  not  occupy  the  premises  during  the  period  for  which 
the  rent  is  demanded,  is  immaterial,  unless  it  is  further  alleged  that  such 
non-occupation  was  the  direct  result  of  the  fault  or  misconduct  of  the 
lessor.    0,  By.  Co,  v.  0.  U.  A  Nav,  Co,  665. 

POBTLAND. 

1.  Dkdigation  to  Publio  Use.— a  dedication  of  real  property  to  public  use 

as  a  leTee  or  landing  on  the  bank  of  a  navigable  water  implies  and  vests 
in  the  publio  a  right  to  use  the  same  without  a  grantee  being  named  or  in 
existence;  and  it  rests  with  the  legislature,  as  the  representative  of  the 
public,  to  regulate  such  use  and  to  promote  the  same  by  improving  the 
premises  directly  or  through  the  agency  of  the  municipal  corpocatioii 
within  whose  limits  the  same  are  situated  or  otherwise.  Coj/w.  v.  FcH- 
land,  601. 

2.  Idbm— AooBFTANOB  AND  OoNTiNUASTOB  OF.— No  formsl  acceptance  of  such 

dedication  is  necessary;  nor  does  the  existence  of  such  easement  depend 
on  the  extent  of  the  use  or  improvement  of  the  premises,  or  that-they  are 
used  or  improved  at  all.    J&. 

3.  Dedication  fob  a  "Public  Lkvbb."— In  1850  the  occupants  of  the  Port- 

land land  claim  dedicated  a  strip  of  ground  on  the  river,  within  the  limitB 
of  the  town  they  had  laid  out  thereon,  as  a  **  public  levee,"  and  so  des- 
ignated it  on  the  plat  of  the  survey:  Hdd,  That  the  intent  and  under 
standing  was  to  dedicate  the  property  to  publio  use  as  a  landing-place  for 
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the  use  of  water  oraft  and  the  transfer  of  freight  and  pae 
from  the  riyer.    lb, 

4.  POWBB  DV  TBB  StATE  OTBB  DlDIGATIOir  TO  PUBLIO  UsES.--     I 

regulate  the  use  of  and  improye  the  public  landing,  aud    i 
oollection  of   tolls  for  the  maintenance  of  wharyes  an 
thereon,  bnt  it  has  no  interest  in  the  property,  and  cannot     ! 
ject  it  to  any  nse  clearly  inconsistent  with  the  purpose  of  t   ! 
and  if  it  undertakes  to  do  so,  the  property  is  not  affected  I 
will  it  thereby  revert  to  the  donor  or  his  heirs.    lb. 

5.  AoT  OT  1885  GoMOBBifiNa  thk  Lsyisa. — The  act  of  1885  (Sesi   '. 

stnied  to  giye  the  P.  &  W.  Y.  Ry.  Go.  the  right  to  use  and   i 
leyee  as  a  public  landing  by  the  construction  of  wharves,  wt 
terminal  railway  facilities  thereon  for  the  public  use.    lb, 

PRE  EMPTION  LAWS. 

1.  GKBTXnOATB  OV  PXTBOHASB    UnDBB    PbK-BMPTION    LaW. — A       I 

parchase  issued  in  duQ  form,  in  favor  of  a  pre- emptor,  foz  I 
to  entry  under  the  pre-emption  law,  cannot  be  canceled  or   > 
the  land  department  for  alleged  frauds  in  obtaining  it;  but, 
the  government  must  seek  redress  in  the  courts  where  the  n  i 
heaxd  and  determined  according  to  the  law  applicable  to  tb* 
dividuals  in  like  circumstances.    Smith  v.  Efjoing^  56. 

2.  Innogbnt  PiTBGHASEB. — Scmblc,  that  a  purchaser  in  good  fai 

Taluable  consideration,  from  a  pre-emptor,  of  the  land  inc 
latter's  certificate  of  purchase,  takes  the  same  purged  (  i 
which  might  have  been  committed  in  obtaining  said  certifio 

PROMISSORY  NOTE. 

1.  Pbomiasobt  Notb — AssioNMBNT  OF  Mail  Gontbact  — Gu: 
Roxm — Faxlubb  of  Gomsedbbation— Pabolb  Evidence  '.  i 
toYabt  Wbittin  Gontbaot. — The  defendants  executed  thei ; 
note  in  pursuance  of  a  written  contract  for  and  in  paym  i 
signment  to  them  of  a  govermental  contract  for  carrying  the 
a  route  which  was,  under  the  existing  law,  liable  at  any  ti  i 
down  by  the  government,  with  a  corresponding  reduction  ot 
to  be  paid.  The  route  was  out  down,  aftc-r  the  assignment 
responding  reduction  made  in  the  amount  of  money  paid  uu: 
oontraot:  Held,  in  an  action  on  said  note,  that  the  cutting  : 
route,  and  the  reduction  of  the  amount  paid,  did  not  constit : 
failure  of  consideration  for  the  note;  and  that  in  the  abs<! 
provision  in  the  written  contract  for  the  assignment,  parol  e 
inadnussible  to  show  a  verbal  agreement,  at  the  time  the  : 
made,  whereby  the  defendants  were  to  be  liable,  on  their  n(i 
the  portion  of  the  route  that  was  continued.      W,  F,  db  Co.  \ 

PUBLIG  LANDS. 
1.  PuBLZO  Lands— AoT  of  GoNosBas  of  Septembbb  28,  1850— 
OvBSFLowBD  Labds. — The  act  of  congress  of  September  28, 
ing  to  each  state  then  in  the  Union  its  swamp  and  overflt 
effected  an  immediate  transfer  of  interest,  which  cannot  be  ( 
in  any  way  impaired  by  the  delay  or  refusal  of  the  secretary 
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nor  to  haTe  the  nqoired  list  made  and  patent  issued.  San.  F,  8av.  Cmoa 
T.  Irwin,  667. 

5.  Bams— lasui  ov  Patimt— Pabol  Tkstimont. — Whererer  the  aecretacy  of 

the  interior  has  made  out  and  certified  a  list  of  the  swamp  and  oTeifloved 
lands  as  required  by  the  act  of  congress  of  September  28,  1850,  whidi 
confers  them  npon  the  state  in  which  they  are  situated,  and  has  issued 
the  patent,  his  determination  is  so  far  conclusive  as  to  the  cbaraeter  of 
the  land  that  it  cannot  be  collaterally  attacked;  but  where  he  haa  faDed 
to  make  such  list,  and  to  issue  the  patent,  it  is  competent  for  the  state, 
or  parties  claiming  from  it,  to  prove  by  parol  testimony  that  the  land  is 
of  the  character  mentioned  in  the  act  of  1850.    lb. 

8.  UKmD  Statbs  amd  Exkcxttxtb  DuPABTMiifT— Natt  OmcsB — UxxTTBixn- 
ABLS  Bbtbntiom  ov  Pbopirtz.— The  fact  that  one  is  an  ofBoer  of  the 
navy  of  the  United  Stfites,  and  is  acting  under  their  orders,  gives  no  jus- 
tification for  the  retention  of  the  premises  against  the  claim  of  the  true 
owner.    lb, 

4.  Watkbs  and  Watsbcoubsss — Islands — Limit  to  Pbiyats  Ownxbbhip.— 
PriTate  ownership  of  the  land  of  Mare  island  did  not,  under  the  grant  of 
the  Mexican  goyemment,  extend  to  lands  regularly  covered  each  month 
by  the  flow  of  the  tides.    lb. 

6.  Unitbd  Statss  and  Exboutitb  Dbpabtmxivtb — Statutb  ov  LnciTATioas.^ 

Legal  proceedings  to  enforce  the  claim  of  a  citizen  to  lands  in  possession 
of  the  United  States  cannot  be  taken,  and  ihe  statute  of  limitations  can- 
not run  against  one  to  whom  the  courts  are  thus  dosed  for  the  mainten* 
ance  of  his  claim.    16. 

PUBLIC  USE. 

1.  Dkdioation  to  Publio  Ubk.— a  dedication  of  real  property  to  public  use 

as  a  leTee  or  landing  on  the  bank  of  a  navigable  water  implies  and  vests 
in  the  public  a  right  to  use  the  same  without  a  grantee  being  named  ov 
in  existence;  and  it  rests  with  the  legislature,  as  the  representative  of  the 
public,  to  regulate  such  use  and  to  promote  the  same  by  improving  the 
premises  directly  or  through  the  sgency  of  the  municipal  corporation 
within  whose  limits  the  same  are  situated  or  otherwise.  CQSlfb^  7.  Fort' 
iand,  601. 

2.  Idxx — Aogbptancb  and  Gontimuanob  or.  —  No  formal  aooeptanee  of  snsh 

dedication  is  necessary;  nor  does  the  existence  of  such  easement  depend 
on  the  extent  of  the  use  or  improvement  of  the  premises,  or  that  they  are 
used  or  improved  at  all.    lb. 

8.  Dbdi cation  fob  a  '*  Public  Lbvbb."— In  1850  the  occupants  of  the  Poit- 
land  land  claim  dedicated  a  strip  of  ground  on  the  river,  within  the  limits 
of  the  town  they  had  laid  out  thereon,  as  a  *'  public  levee,"  and  so  des- 
ignated it  on  the  plat  of  the  survey:  Held,  That  the  intent  and  under- 
standing was  to  dedicate  the  property  to  public  use  as  a  landing-place  for 
the  use  of  water  craft  and  the  transfer  of  freight  and  passengers  to  snd 
from  the  river.     lb. 

4.  Powbb  of  thb  Statb  ovbb  Dbdioation  to  PuBiiio  Uses. — The  state  msy 
regulate  the  use  of  and  improve  the  public  landing,  and  authorixe  the 
coUeotiou  of  tolls  for  the  maintenauce  of  wharves  and  warehooMi 
thereon,  but  it  has  no  interest  in  the  property,  and  cannot  devote  or  sub- 
ject it  to  any  use  clearly  inconsistent  with  the  purpose  of  the  dedicstioiit 
and  if  it  undertakes  to  do  so,  the  property  is  not  affected  by  the  aot»  nv 
will  it  thereby  revert  to  the  donor  or  his  heirs.    lb. 
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6.  Act  of  1885,  Concbbnimg  thk  Leyse.— The  act  of  1885  (Sees.  L.  100)  oon- 
Btraed  to  give  the  P.  &  W.  V.  By.  Co.  the  right  to  use  and  improve  the 
levee  aa  a  public  landing  by  the  construction  of  wharves,  warehouses  and 
terminal  railway  facilities  thereon  for  the  public  use.    lb 

QUI  TAM  ACTION. 
1 .  AonoN  unDEB  Sections  3490-94  of  the  K.  8.— An  action  brought  by  a  private 
prosecutor  under  Hections  3490-94  of  the  B.  8.,  to  recover  damages  and 
forfeiture  for  a  violation  of  section  5438  of  the  B.  8.,  is  what  was  known  aa 
common  law  as  a  * '  popular  "  or  qui  tarn  action,  and  is  under  the  sole  and 
exclusive  control  of  said  prosecutor,  subject  to  the  restriction  on  his 
right  to  discontinue  the  same  contained  in  section  3491  of  the  B.  8.,  and  his 
interest  or  share  in  any  judgment  obtained  therein  is  his  absolute  private 
property,  and  the  United  States  cannot  compromise,  remit  or  release  the 
same  by  pardon  or  otherwise.     U,  8,  v.  Orisu>old,  65. 

BAILBOAD  OOBPOBATIONS. 

1.  Gobpojutzon  Act— Vested  Bight  Thsbeundeb  Caitkot  be  Impaxbed  ob 

Dbviboted  bx  the  LsoiaiiATUBE. — The  power  of  the  legislature  to  alter 
or  repeal  the  general  incorporation  act  of  Oregon  is  qualified,  so  that  it 
cannot  thereby  ''impair  or  destroy  any  vested  corporate  right."  ExparU 
JToeAter,  37. 

2.  BiQHT  TO  ▲  Beabonable  Ooupensation. — A  railway  corporation,  formed 

under  the  general  corporation  act  of  Oregon,  has  a  vested  right  to  collect 
and  receive  a  reasonable  compensation  for  the  transportation  of  persons 
and  property  over  its  road,  which  the  legislature  cannot  impair  or  destroy. 
lb. 

3.  Lboxslatube  Mat  Pbbscbibe  Bates  of  TBASSPOBTATioN.—The  legislature 

may  prescribe  rates  of  transportation,  and  the  same  will  be  presumed  to 
be  reasonable  until  the  contrary  is  shown,  but  the  judiciary  are  the  final 
judges  of  what  is  reasonable,  or  what  "impairs  '*  the  vested  right  of  the 
corporation  to  a  reasonable  compensation  for  its  services.     75. 

4.  DiBCBiMiNATioM  BT  Bailwat  Cobpobations.— The  legislature  may  prohibit 

any  discrimination  by  a  railway  corporation  between  persons  or  places, 
unless  the  same  is  done  to  enable  it  to  retain  or  secure  business  at  a  point  or 
place  where  there  are  competing  lines  of  transportation,  and  in  such  case 
it  may  charge  less  for  a  long  haul  than  for  a  short  one  in  the  same  direc- 
tion, 80  long  as  the  charge  for  the  latter  is  reasonable.    lb, 

BAILBOAD  LAND  GBANT. 

1.  Bailboad  Land  Gbant  within  the  Mexican  Gbaktb.— Under  the  act  of  1866 

(14  Stats.,  239),  granting  land  to  aid  in  the  construction  of  the  Oalifomia 
and  Oregon  railroad,  lands  outside  the  forty-mile  limit  of  the  specific 
grant,  and  within  the  exterior  limits  of  an  alleged  Mexican  grant,  are 
subject  to  selection  in  lieu  of  the  alternate  odd  sections  otherwise  dis- 
posed of,  at  the  time  of  the  definite  location  of  the  road,  situated  within 
the  forty-mile  limit,  at  any  time  after  the  final  rejection  of  such  Mexican 
grant.     U,  8.  v.  C,  P.  R.  R.  Co.,  438. 

2.  Lieu  Lands. — The  grant  does  not  attach  to  the  odd  sections  of  lands  out- 

side the  forty-mile  limit  of  the  specific  grant,  until  the  selection  is, 
actually,  made  by  the  railroad  company  under  the  direction  of  the  secre* 
tary  of  the  interior,  in  lieu  of  lands  otherwise  disposed  of  within  said 
limit.    lb. 
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3.  Sams. — If  at  the  time  snoh  seleotion  of  oatside  lien  lands  is  made,  a  dnn 

under  a  Mexican  grant  embracing  the  lands  selected  within  its  eKterior 
limits,  has  been  finally  rejected,  the  lands  haye  ceased  to  be  sub  /sdiee, 
and  are  subject  to  selection.    lb. 

4.  Pbimatubi  SsLSonoN. — Although  snoh  lien  lands  hsTe  been  selected  sod 

patented,  prematurely,  before  the  final  rejection  of  the  grant,  yet,  in  a 
suit  by  the  United  States  to  Taoate  the  seleotion  and  patent,  oommenoed 
loiig  after  the  final  rejection  of  the  grant,  on  the  ground  that  it  was  issued 
by  mistake,  will  not  be  sustained,  where  it  does  not  appear,  that  any  pri- 
vate party  has  acquired  any  interest  in  the  lands  so  seleotecU  or  that  th« 
goTemment  has  become  subject  to  any  obligation  in  relation  to  said  land, 
and  has  sustained  no  injury  by  reason  of  such  premature  selection,  and 
patent     Ih. 

6.  Sams. — In  such  case,  if  the  patent  were  Tacated,  the  railroad  company 

would  now  be  entitled  to  select  an  equal  amount  of  other  lands  within  the 
limits,  and  even  to  select  the  same  lands,  they  being  note  subject  to 
selection,  and  to  receive  a  new  patent  therefor.  A  court  of  equity  will 
not  correct  a  mutual,  innocent,  mistake  from  which  no  injury  can  resnlt, 
when  it  would  be  inequitable  to  do  so.  It  will  not  do  a  vain  thing.  lb. 
'6.  Indispsiisablb  Pabtibs.— The  owners  of  the  land  at  the  time  of  filing  a 
bill  in  equity  to  vacate  a  United  States  patent  are  indispensable  parties 
to  the  bill ;  and  where  it  appears  at  the  hearing,  that  the  bill  is  filed,  only, 
against  parties  who  have  no  interest  in  the  lands,  it  will  be  diamissed  for 
want  of  necessary  parties.    lb, 

7.  ExTKBioB  Boimns  02  Mxxioan  Gbant. — ^Where  three  exterior  boundariea 

of  a  Mexican  grant,  and  the  quantity  of  land  are  designated,  the  fourth 
exterior  boundary  is  found  by  running  a  line  parallel  to  the  opposite 
boundary,  a  sufficient  distance  therefrom,  to  include  the  quantity  of  land 
called  for.    lb, 

5.  Statute  Jult  25,  1866  (14  Stats.  239),  construed;  Newhatt  r,  Sanger,  93 

U.  S.  761,  distinguished.  This  case  same  as  Ryan  v.  Central  Pae^  Rail' 
road  Company,  (5  Sawy.  260,  affirmed  in  99  U.  S.  382.)     lb. 

9.  Obutt  to  thb  O.  &  0.  Bt.  Co.  bt  thx  Act  or  1866.— The  grant  of  lands 

and  the  right  of  way  to  the  O.  A  0.  By.  Co.,  by  the  act  of  July  25,  1866 
(14  Stat.  239),  and  the  act  of  June  25,  1868  (15  Stat.  80),  construed  to  be: 
1.  A  grant  of  the  odd  sections  of  land  within  ten  miles  on  each  side  of 
the  line  of  the  road,  not  otherwise  appropriated  or  disposed  of  under  the 
laws  of  the  United  States,  prior  to  the  definite  location  of  said  line,  oa 
condition  that  the  road  is  completed  by  July  1, 1880,  for  a  breach  of  wfaioh 
condition  the  grantor  alone  can  claim  a  forfeiture.  2.  The  grant  of  the 
right  of  way  is  absolute,  to  take  effect  on  the  definite  location  of  the  line 
of  the  road  from  the  passage  of  the  act  of  1866  as  against  any  person 
claiming  under  a  settlement  or  appropriation  subsequent  to  the  passage 
thereof  without  condition,  save  that  which  the  law  tacitly  annexes  to  the 
grant  of  any  such  franchise,  the  liability  to  be  lost  or  forfeited  for  non- 
user,  ascertained  and  determined  in  a  judicial  proceeding,  instituted  by 
the  government  for  that  purpose.     Bybte  v.  0.  A  C,  R,  Co,  479. 

10.  Idbk.— The  declaration  of  section  8  of  the  act  of  1866,  that  in  case  the 
road  is  not  completed  by  the  time  prescribed — '*  this  act  shall  be  null  and 
void  "—taken  in  connection  with  the  context,  that  the  lands  not  patented 
to  the  company  at  the  date  of  any  such  failure— '*  shall  revert  to  the  United 
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states  " — and  the  general  purpose  of  the  act  and  the  poticy  of  congress 
in  passing  it,  amounts  to  nothing  more  than  a  declaration  that  the  lands 
are  granted  on  the  condition  that  if  the  road  is  not  completed  in  due 
time,  the  portion  then  remaining  unpatented  or  unearned,  may  be  re- 
claimed bj  the  United  States.    16. 

BAILWAY  TBANSPORTATION. 

1.  DmoBiiaHATioM  BT  Bailwat  Gobpobation.— Notwithstanding  the  Hoult 

act,  a  railway  corporation  may  charge  less  for  a  long  haul  than  a  short 
one  in  the  same  direction,  when  the  rate  for  the  long  haul  is  made  necessary 
by  other  lines  of  transportation  competing  for.  business  at  the  point  from 
whence  the  long  haul  is  made;  and  where  the  road  of  such  corporation 
forms  a  part  of  a  line  of  transportation,  consisting  partly  of  water  car- 
riage, between  two  principal  points,  the  rate  may  be  made  so  as  to  enable 
it  to  compete  with  another  road  that  constitutes  a  part  of  another  line  of 
water  and  railway  transportation  between  the  same  points.  In  re  B, 
Eoehier,  92. 

2.  Pbotiso  to  Section  2  or  the  Hoult  Aot. — Under  this  proviso,  which  ex- 

cepts from  the  operation  of  the  act  * '  goods  intended  in  good  faith  to  be 
shipped  to  points  beyond  the  limits  of  the  state,"  wheat  intended  by  the 
shipper  to  be  sent  directly  to  San  Francisco,  or  other  points  beyond  the 
.limits  of  the  state,  via  Portland,  may  be  carried  on  the  0 .  &  G .  road 
from  Goryallis  to  the  latter  place  without  reference  to  said  act.   lb, 

BEGEIYERS. 
See  Bailboad  Gobpobations. 

BEMOVAL  OF  GAUSES. 
1.  Bbmotaii  or  Gausb — Suit  Abisino  Undbb  a  Law  of  the  United  States. 
A  suit  by  a  Tendee  of  the  state  under  the  act  of  October  26,  1870,  pro- 
Tiding  for  the  selection  and  sale  of  the  swamp  and  oyerflowed  lands 
granted  to  the  state,  by  the  act  of  March  12,  1860,  to  enjoin  the  commis- 
sion of  a  i^uisance  on  the  land  so  purchased  involves  the  question  of 
whether  said  land  was  granted  to  the  state  by  said  act  at  the  time 
of  its  selection  by  the  state  under  said  act  of  1870,  and  therefore  arises 
under  said  act  of  March  12,  1860,  and  is  removable  into  this  court  under 
section  2  of  the  aot  of  March  3,  1875,  without  reference  the  nature  of 
the  other  questions  that  may  be  involved  in  it.    MiUer  v.  Wattier,  74. 

3.  Bbmovaij — GmzENSHiP — A  suit  cannot  be  removed  from  a  state  to  a 

national  court,  under  the  act  of  1875,  on  the  ground  of  citizenship,  unless 
the  requisite  citizenship  of  the  parties  exists,  both  when  the  suit  was 
commenced  and  at  the  time  of  filing  the  petition  for  removal.  Endey  v. 
C.  F,  Ins.  Co.,  137. 
8.  Amendment  of  Petition  in  United  States  Goubtb — Where  a  petition  for 
removal  does  not  show  the  requisite  citizenship  of  the  parties,  whether 
the  circuit  court  is  authorized  to  allow  an  amendment  showing  jurisdic- 
tion, quaere?  But,  conceding  the  power,  where  the  state  court  has  refused 
to  order  the  removal  of  a  cause  on  a  defective  petition,  an  amendment  in 
the  United  States  circuit  court,  to  remedy  the  defect,  is  not  a  matter  of 
right,  and  the  court  in  the  ninth  circuit  will  not  permit  an  amendment. 
Inconvenience  of  allowing  amendments  in  such  cases  pointed  out.    lb. 
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4.  TiMi  OF  BixoTAL— A  petition  for  remoyal  mnst  be  filed  at  the  tenn  vhen 

the  case  can  first  be  pat  at  issue  and  tried,  or  it  will  be  too  late.  In  Cali- 
fornia sessions  proTided  for  are  terms.     Theurkaufy  Ireland,  512. 

5.  Ck>UBTS — JUBISDIOTIOM —  StATB  AMD  NATIONAL  GoUBTB  —  GONSTBUCnOK  OP 

Statutk. — A  question  involving  the  right  to  pnblic  land  claimed  by  one 
of  the  parties  to  have  been  preempted  by  him  under  a  statate  of  the 
United  States,  does  not  fall  within  the  jurisdiction  of  the  circuit  court 
unless  it  actually  iuTolyes  the  construction  of  a  United  States  statute,  lb. 

RES  ADJUDICATA. 
1.  Bbs  Judicata. — The  obligation  of  White  under  said  agreement,  and  the 
fact  of  his  having  performed  the  same,  is  res  judicata  since  Jnly  13, 1875^ 
by  the  judgmest  of  a  competent  court,  in  WhUe  y.  ElUott     Hiekox  t. 
EttioU,  624. 

See  Ghaicpkbtt,  Estoppbl. 

BESOINDINO  CONTBAGT. 

See  Equitt. 

EESTRICTION  ACT.  ^ 

1.  Criwbsi  Bbstbictiom  Acts  —  Mebohants   TxicpoBABiXiT  DsPABTixa.— A 

Chinese  merchant,  residing  and  doing  business  in  the  United  States,  who 
temporarily  departed  therefrom  before  the  passage  of  the  Chinese  restrie- 
tion  act,  is  entitled  to  re-enter  the  same  without  producing  the  certificate 
required  by  section  six  of  the  act  of  1882,  as  amended  in  1884.  InrtAh 
Ping,  17. 

2.  Tri  Samb — BisTBiOTioK  Acts  How  CoxnrcBcrBD. — ^The  acts  of  congress, 

commonly  called  the  Chinese  restriction  acts,  should  be  so  construed,  if 
possible,  as  not  to  bring  them  into  conflict  with  stipulations  in  the  treaties 
between  the  United  States  and  China.     16. 
See  Chimbsb. 

SALVAGE. 

1.  SAiiTAOB— Amottnt  OF  AwABD— How  EsTiMATBD.— The  elements  which  en- 

ter into  the  estimate  in  fixing  the  amount  of  compensation  for  a  salvage 
service  are:  (1)  The  value  of  the  property  saved  and  of  that  employed  in 
saving  it;  (2)  the  degree  of  peril  from  which  the  saved  property  is  de- 
livered; (3)  the  risk  to  which  the  property  and  persons  of  the  salvors 
are  exposed;  (4)  the  severity  and  duration  of  the  labor;  (6)  the  prompt- 
ness with  which  the  services  are  interposed;  and  (6)  the  skill,  courage, 
and  judgment  involved  in  the  services.     Queen  of  Pacific,  195. 

2.  Sams— Dbobbb  of  Distbigt  Goubt  Affibmbd. — As  in  this  case  all  of  the 

elements  which  go  to  justify  the  largest  allowance  are  found,  except  that 
the  duration  of  the  labor  was  not  long,  and  the  risk  to  the  salvors  and 
their  property,  though  very  considerable,  was  not  of  a  very  extreme 
character,  the  decree  of  the  district  court  awarding  sixty-four  thousand 
seven  hundred  dollars,  or  about  ten  per  cent,  of  the  value  of  the  property 
saved,  is  affirmed,  with  interest  upon  the  aqount  of  the  award  from  tka 
date  of  the  decree  of  the  district  court  at  the  rate  of  six  per  cent.    JTd. 
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SAN  FBAKCISGO. 

1.  FSDSBAI.  GOUSIB  rOLUOfW  StaTI   Ck)UBTB  IN  GOMBTBUINO  StATB   StATDTIB 

onleaB  snoh  oonstroction  oonfiiots  with  or  impairs  the  efficiency  of  some 
principle  of  the  federal  oonBtitntion  or  of  a  federal  statute,  or  a  rule  of 
oommercial  or  general  law.    LUbmann  t.  San  Fran.  147. 

2.  Thb  GoNBTBUcnoN  or  thb  *'MoinuoiffSBT  Av»»us  Act"  of  April  1,  1872, 

of  the  Galifomia  legislature,  by  the  state  supreme  court  in  Mulligan  t. 
Smith,  59  Gal.  206,  approved  and  followed.    lb. 

3.  Thx  Petition  or  Pbopbbtt  Owners  vob  Opsnino  Montoomxbt  Atinux  in 

San  Francisco,  provided  for  in  the  Galifomia  statute  of  April  1,  1872, 
was  essential  to  the  yalidity  of  the  proceedings,  including  the  issue  of 
ihe  bonds  authorized  by  the  act,  and  the  sufficiency  of  the  petition  must 
be  affirmatiTely  shown  to  maintain  an  action  on  the  bonds,  unless  it  can 
be  condusiTely  presumed  from  the  character  of  the  bonds  or  their 
recitals.    lb. 

4.  Bbcitals  in  MuNTdPAii  Bonds  or  GoicpiiiANON  with  ten  Statutn  author- 

izing their  issue,  estop  the  obligors  from  denying  such  compliance,  as 
against  b<mafid6  purchasers  of  the  bonds,  for  yalue,  and  without  notice  of 
any  defect  in  the  proceedings.  lb. 
&  Beoitaui  in  Municipal  Bonds  must  GijBablt  Impobt  GoKPXiiANoa  with 
the  statute  authorizing  them,  in  order  to  estop  the  obligors  from  showing 
that  they  were  issued  without  authority  of  law.    lb. 

6.  The  Montqomnbt  Atenun  Bonds  Gontain  no  Sufitoixnt  Rioitals  of  com- 

pliance with  the  statute  under  which  they  were  issued,  the  clause  relied 
upon  as  a  recital  being  a  mere  caption,  and,  at  most,  importing  only  that: 
*'  In  conformity  with  the  act,  the  treasurer  will  pay;"  that  is,  that  he  will 
pay  out  of  the  special  fund  provided  for  by  the  act.    lb. 

7.  A  Gitz  is  not  Estoffid  bt  Bigitals  in  Bonds  not  Issubd  bt  rr,  nor  under 

its  authority,  but  by,  and  under  the  name  and  seal  of,  a  distinct  corpora^ 
tion  composed  of  officers  of  the  city,  but  acting  independently  of  it,  cre- 
ated by  a  special  statute  providing  for  the  opening  of  a  street  in  such  city 
and  deriving  its  powers  wholly  from  the  statute.  Hence,  the  city  aoid 
county  of  San  Francisco  is  not  bound  by  the  recitals,  if  any,  contained  in 
the  "  Montgomery  avenue  bonds  "  issued  by  the  board  of  public  works, 
under  the  authority  of  the  act  of  April  1, 1872.  lb. 

8.  Thb  Pabtt  Aotuallt  Liablb  on  a  Bond  kust  havb  Hm  Day  in  court,  in 

person,  or  by  his  representative,  before  there  can  be  any  binding  judg- 
ment detexmining  its  validity  against  him  or  his  property.    lb. 

9.  A  GrcT  04NN0T  bb  Sued  on  BbNDs  not  Issubd  bt  It,  and  upon  which  the 

statute  authorizing  their  issue  declares  that  it  shall  not  be  liable,  merely 
for  the  purpose  of  establishing  their  validity,  so  as  to  obtain  a  mandamus 
to  compel  ihe  levy  of  the  tax  provided  by  the  statute  lor  their  payment; 
as  where  a  special  statute  providing  for  the  opening  of  a  street  in  a 
dty  created  a  board,  to  be  composed  of  certain  city  officers  and  known 
as  the  board  of  public  works,  and  authorized  the  board  to  issue  bonds  to 
pay  for  the  lands  taken,  the  bonds  to  be  paid  out  of  a  special  tax  upon 
the  property  benefited  by  the  street,  and  declared  that  the  city  should 
not  be  liable  on  the  bonds  **  in  any  event  whatever,"  and  that  the  hold- 
ers should  take  the  bonds  on  that  condition,  and  the  bonds  were  issued 
accordingly.  lb. 
46 
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10.  TbX  MOMTOOICKBT  AYCinTB  BOHIM  ABM  NOT  BoMDB  OF  THE  GirYAND  GoUSTZ 

OF  San  Fkanoisoo,  and  the  municipality,  in  its  corporate  capacity,  does 
not  stand  in  any  snch  relation  to  these  obligations,  as  renders  it  liable  to 
be  sued  npon  them  for  any  purpose.  Ih. 

11.  Openino  Montookzbt  Ayknub  not  ▲  GoBPOSATB  Act. — ^The  opening  of 
Montgomery  avenne,  and  dedicating  it  to  pnblio  use,  under  the  statute, 
in  question,  is  not  a  corporate  act,  but,  an  act  directed  by  the  state, 
through  its  own  instrumentalities.    lb, 

12.  The  Boasd  of  Pubuo  Wobss,  created  by  the  act,  is  a  board  created  by  the 

state,  to  perform  a  speoiilo  senrioe,  under  the  statute,  but  is  not  a  braiu^ 
of  the  municipal  goyemment.    16. 

13.  Who  not  Grnr  Offiobbs. — ^Parties  performing  duties,  by  authority  of  a 
special  statute,  without  the  authority  of  a  municipal  corporation,  and  not 
acting  by  virtue  of  any  powers  conferred  on  the  corporation  by  its  char- 
ter, or  otherwise,  do  not  act  as  officers,  or  agents  of  the  corporation;  and 
the  corporation  not  being  the  principal,  their  acts,  so  performed,  are  not 
the  acts  of  the  corporation.    lb, 

SEAMEN. 

1.  Season  not  Allowed  lay  on  Bone  Obtained  bt  Babtbb. — Chaiges  by 
master  for  **  slops  *'  disallowed.  The  seamen  denying  that  they  were 
justified,  and  the  master  producing  no  account  books  or  other  eyidenoe 
that  they  were  supplied.     Ths  Bark  Hunter,  426. 

STATUTES  OONSTEUED. 

Stat  of  1883;  22  Stat.  523;  Duties,  sec.  2907,  B.  S.    Meyers  o.  Shurtieff   50 

Sec.  3490-94, 6438  and  3491.    U.  S.  v.  Giiswold 65 

Sec.  2907,  B.  S.     U.  S.  v.  Adams 103 

1883,  22  Stat.,  523.    U.  S.  v.  Adams 103 

Sec  3639,  E.S.    U.  S.  v.  Adams 103 

Sec.  824,  B.  S.    Meroartney  v.  Orittenden 113 

Sec.  764,  B.  S.  (Amended  Session  Laws,  1884,  437).    Sun  Hung 173 

Sec.765,B.S.    JungAhLung 211 

Sec.720,E.S.    TickWo 4ffl 

1866,  July25,  14  Stat., 239 439 

1866.  July  25,  14  Stat.,  239 479 

Sec.  5336,  E.S 522 

4392,  B.S 514 

4236,  E.S 530 

5519.  E.  S 533 

STATUTE  OF  LIMITATIONS. 
See  PuBLZo  Lands. 

STATUTOBY  OONSTEUOTION. 

1.  GoNSTBironoN  of  Statute. — ^A  plain  provision  of  a  statute  cannot  be  con* 
strued  so  as  to  exclude  a  particular  case  from  its  operation  upon  a  sur- 
mise or  conjecture,  however  probable,  that  the  legislature  did  not  actu- 
ally contemplate  or  consciously  intend  its  application  thereto.  F,  X.  A 
T,Co.Y.O,d:O.K  Cb.,115. 


SUBETY. 

1.  Cbeditob  and  Sxtbxtt. — ^A  creditor  who  has  or  acquires  a  lien  on  the  prop- 

erty of  his  debtor  as  a  security  for  his  debt,  is  a  tmstee  of  the  same  for 
the  benefit  of  his  surety,  if  there  be  one,  and  if  by  any  willf nl  act  of  his 
such  lien  is  lost  or  destroyed,  to  the  injury  of  the  surety,  the  latter  is  so 
far  discharged  from  liability  for  the  debt.    AJUen  t.  0' Donald,  45. 

2.  TiTABn.TTT  OF  A  SiTBBTT. — ^Thc  liability  of  a  surety  in  an  official  bond  is 

stricti  juris;  and  he  is  not  to  be  held  responsible  for  the  conduct  of  his 
principal  beyond  the  scope  of  his  undertaking,  reasonably  construed.  U, 
8.  ▼.  Adams,  103. 

SWAMP  LANDS. 

See  FuBLio  LAin>s. 

TAXES. 

1.  MoBTGAGK  Tax  Law  of  1882  ^-On  the  question  of  whether  this  act  of  the 

legislature  conforms  to  the  constitution  of  Oregon,  this  court  follows  the 
judgment  of  the  supreme  court  of  the  state  in  Mumford  v,  Sewell,  11  Or., 
67,  and  Crawford  v.  Linn  county,  Id.,  482;  and  on  the  question  it  is  in 
conflict  with  the  constitution  of  the  United  States,  the  ruling  of  this 
court  in  the  Dundee  Mortgage  Trust  Livestment  Company  v.  School 
District  No.  1,  19  Feb.  Eep.,  359  and  21  Id.,  151,  is  foUowed.  D.  M.  T. 
L  Co.  V.  Farrishj  92. 

2.  An  Act  fob  Baisinq  BEYBNim. — ^The  mortgage  tax  law  does  not  levy  any 

tax  or  raise  any  reyenue,  but  only  provides  that  when  a  tax  is  levied  or  a 
revenue  raised  that  mortgages  shall  contribute  thereto  as  land.    Ih, 

3.  Unequal  Asbbssicbntb. — Where  the  law  requires  that  mortgages  shall  be 

valued  for  taxation  at  their  face  value,  and  all  lands  at  their  **  true  cash 
value,"  and  the  assessor  of  a  county  wilfully  and  uniformly  values  the 
mortgages  on  lands  therein  at  their  face  value,  and  the  lands  therein  at 
only  one-third  of  their  cash  value,  such  assessment  is  illegal,  and  the 
payment  of  the  two-thirds  of  the  tax  thereby  imposed  on  said  mortgages 
may  be  enjoined,    lb, 

4.  TiNDBB  OF  Paticent  OF  Tax. — A  suit  to  enjoin  the  collection  of  a  tax  can- 

not be  maintained  in  the  courts  of  the  United  States,  unless  it  appears 
that  the  plaintiff  has  paid,  or  offered  to  pay,  so  much  of  such  tax  as  he 
concedes  to  be  due  or  as  may  be  shown  that  he  ought  to  pay.    lb. 

5.  License  to  Sell  Ooods. — A  charge  on  a  license  to  sell  goods  is  a  tax 

thereon.    In  rt  Hanson^  657. 

6.  Tax  on  Ooods,  when  a  Bequlation  of  Commeboe. — A  tax  imposed  by  one 

state  on  the  sale  of  the  products  of  another  state  within  its  limits,  which 
in  purpose  or  effect  discriminates  against  said  products  and  in  favor  of 
its  own,  is  a  regulation  of  commerce  among  the  states,  and  therefore 
void.    lb, 

7.  Idem— When  Lawful.— A  tax  or  charge  imposed  equally  on  the  products 

of  the  state  imposing  it  and  those  introduced  from  other  states,  is  not  a 
regulation  of  commerce,  but  only  an  exercise  of  the  taxing  power  of 
the  state.    lb, 

8.  Dbummeb  Obdinanob. — An  ordinance  of  the  city  of  Portland  requires 

every  person  who  goes  from  place  to  place  therein  soliciting  the  purchase 
of  goods,  without  reference  to  the  place  of  their  product  or  manufacture, 
or  offering  to  sell  or  deliver  the  same  by  sample  or  otherwise,  to  take  out 
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a  lioense  and  pay  therefor  twenty-flye  dollazB  per  quarter,  or  eo  mneh  a 
day  for  a  less  time:  EM,  that  on  its  face  the  ordinance  did  not  diecnm- 
inate  against  the  prodnote  of  any  state,  and  therefore  it  was  not  a  regula- 
tion of  commerce,  bat  only  a  tax;  and  its  character  in  this  respect  is  not 
affected  by  the  fact  that  in  some  or  many  instances  the  rerenne  deriTod 
from  the  tax  may  be  paid  largely  or  wholly  by  the  prodacts  of  other 
states,  because  the  same  are  not  produced  in  Portland,  or  the  prodncer 
therein  haTing  less  need  for  the  serrioes  of  a  drommer,  may  not  employ 
one.    lb. 

TELEGEAPHT. 
1.  Tklio&apet— BusiMXBs  or— SasponBEKUTr  or  Pkbsoib  Emplotbd  Li.— A 
person  engaged  in  the  business  of  telegraphy,  or  the  transmission  of 
messages  for  hire,  by  means  of  electricity,  is  a  public  serrant,  and  re- 
sponsible to  the  party  injured  for  any  loss  arising  from  his  negligence  in 
transmitting  or  deliyering  such  a  message;  but  he  is  not  liable  as  an  in* 
surer  ef  said  message  against  errors  consequent  upon  causes  beyond  his 
control.    Abrahamy.  W,  TL  T.  Go,  28. 

TBUST. 

1.  OoNSTBUOTiTK  Tbubt.— Where  one  party,  wrongfully,  obtains  the  legal  title 

to  land,  which,  in  equity  and  good  conscience,  belongs  to  another, 
whether  he  acts  in  good  faith,  or  otherwise,  he  will  be  charged,  in  equ- 
ity, as  a  oonstruotiTe  trustee  of  the  equitable  owner.  LakSn  ▼•  8.B,K 
Co.,  291. 

2.  A.  Bona  Fma  Pubohabib,  is  one  who  purchases,  in  goodfidih,  an  estate  for  s 

valuable  consideration,  actually  paid,  without  notice  of  a  prioir  equity.  lb. 

3.  Patbnt  SuBBBFTZTionBLT  Obtaxkbd.— T .  and  McG. ,  being  owners  of  a  min- 

ing daim,  had  a  surrey  made,  applied  for  a  patent,  published  the  notice 
as  required  by  the  statute^  and  no  adyerse  claims  haying  been  filed,  their 
right  to  a  patent  became  perfected.  Afterward  the  !£.  Oo.  daiming, 
without  right,  to  be  successor  in  interest  to  T.  and  McG.,  surreptitiously, 
procured  a  patent  to  itself  on  the  application  of  T.  and  MoQ.  .Sefef.^ 
That  the  M.  Oo.  held  the  title  so  obtained,  charged  with  a  oonstructiye 
trust  in  favor  of  T.  and  MoG.,  and  that  it  did  not  Ue  in  the  mouth  of  the 
M.  Co.,  to  say,  that  T.  and  MoG.,  have  lost  their  right  to  the  diaim  by 
forfeiture  or  otherwise.    lb. 

WBIT  OF  EBBOB. 
See  EsTospxL. 
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